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PREFACE. 


The  papers,  from  which  the  work  now  sub- 
mitted to  the  public  has  been  extracted,  were 
written  by  Mr  Bentham  at  various  times,  from 
the  year  1802  to  1812.  They  comprise  a  very 
minute  exposition  of  his  views  on  all  the 
branches  of  the  great  subject  of  Judicial  Evi- 
dence, intermixed  with  criticisms  on  the  Law  of 
£\idence  as  it  is  established  in  this  country, 
and  with  incidental  remarks  on  the  state  of  that 
branch  of  law  in  most  of  the  continental  sys- 
tems of  jurisprudence. 

Mr  Bentham's  speculations  on  Judicial  Evi- 
dence have  already  been  given  to  the  world,  in 
a  more  condensed  form,  by  M.  Dumont,  of 
Geneva,   in  the   '^Trait6  des  Preuves  Judici- 


aires,"  published  in  1823  ;  one  of  the  most  in- 
teresting amon^^  the  important  works  founded 
on  Mr  Bentham's  manuscripts,  with  which  that 
"  first  of  translators  and  redacleurs,"  as  he  has 
justly  been  termed,  has  enriched  the  library  of 
the  continental  jurist.  The  strictures,  however, 
on  English  law,  which  compose  more  than  one- 
half  of  the  present  work,  were  judiciously 
omitted  by  M.  Dumont,  as  not  sufficiently  in- 
teresting to  a  continental  reader  to  compensate 
for  the  very  considerable  space  which  they 
would  have  occupied.  To  an  English  reader — 
to  him  at  least  who  loves  his  country  sufficiently 
well  to  desire  that  what  is  defective  in  her  in- 
stitutions should  be  amended,  and,  in  order  to 
its  being  amended,  should  be  known- — these 
criticisms  will  not  be  the  least  interesting  por- 
tion of  the  work.  As  is  usual  in  the  critical 
and  controversial  part  of  Mr  Bentham's  writings, 
the  manner  is  forcible  and  perspicuous.  The 
occasional  obscurity,  of  which  his  style  is  ac- 
cused, but  which  in  reality  is  almost  confined 
to  the  more  intricate  of  the  theoretical  discus- 
sions, is  the  less  to  be  regretted,  as  the  nature 
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of  the  subject  is  of  itself  sufficient  to  render  the 
work  a  sealed  letter  to  those  who  read  merely 
for  amusen^yt.  They  who  really  desire  to 
possess  us6(^l  knowledge  do  not  grudge  the 
trouble  necesatpy  to  acquire  it. 

The  task  of  the  Editor  has  chiefly  consisted 
in  collating  the  manuscripts.  Mr  Bentham 
had  gone  over  the  whole  of  the  field  several 
times,  at  intervals  of  some  length  from  one  an- 
other, with  little  reference  on  each  occasion  to 
what  he  had  written  on  the  subject  at  the  former 
times.  Hence,  it  was  often  found  that  the  same 
topic  had  been  treated  two  and  even  three 
times ;  and  it  became  necessary  for  the  Editor  to 
determine,  not  only  which  of  the  manuscripts 
should  supply  the  basis  of  the  chapter,  but  like- 
wise how  great  a  portion  of  each  of  those  which 
were  laid  aside  might  usefully  be  incorporated 
with  that  which  was  retained.  The  more  re- 
cent of  the  manuscripts  has  in  most  cases  been 
adopted  as  the  ground-work,  being  generally 
that  in  which  the  subjects  were  treated  most 
comprehensively  and  systematically ;  while  the 


earlier  ones  often  contained  thoughts  and  ilhis- 
trations  of  considerable  value,  with  passages, 
and  sometimes  whole  pages,  written  with  great 
spirit  and  pungency.  Where  these  could  con- 
veniently be  substituted  for  tlie  corresponding 
passages  in  the  manuscript  chosen  as  the  basis 
of  the  work,  the  substitution  has  been  made. 
Where  this  was  thought  inexpedient,  either  on 
account  of  the  merit  of  the  passages  which 
would  thus  have  been  superseded,  or  because 
their  omission  would  have  broken  the  thread  of 
the  discussion,  the  Editor  (not  thinking  himself 
justified  in  suppressing  anything  which  ap- 
peared to  him  to  be  valuable  in  the  original) 
has  added  the  passage  which  was  first  written, 
instead  of  substituting  it  for  that  which  was  com- 
posed more  recently.  From  this  cause  it  may 
occasionally  be  found  in  perusing  the  work,  that 
the  same  ideas  have  been  introduced  more  than 
once,  in  different  dresses.  But  the  Editor  hopes 
that  this  will  never  prove  to  be  the  case,  except 
where  either  the  merit  of  both  passages,  or  the 
manner  in  which  one  of  them  was  interwoven 
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mth  the  matter  precediAg  and  following  it,  con- 
stituted a  sufficient  motive  for  retaining  both. 

The  plan  of  the  work  having  been  altered  and 
enlarged  at  different  times,   and   having  ulti- 
mately extended  to  a  much  wider  range  of 
subjects    than  were  included  in  the  original 
design,  it  has  not  unfrequently  happened  that 
the  same  subject  has  been  discussed  incident- 
tally  in  one  book,  which  was  afterwards  treated 
directly  in  another.     In  some  of  these  cases  the 
incidental  discussion  has  been  omitted,  as  being 
no  longer  necessary ;  but  in  others  it  contained 
important  matter,  which  was  not  to  be  found  in 
the  direct  and  more  methodical  one,  and  which, 
from  the  plan  on  which  the  latter  was  composed, 
it  was  not  found  possible  to  introduce  in  it.    In 
such  cases  both  discussions  have  usually  been 
retained. 

The  work,  as  has  been  already  observed, 
not  having  been  written  consecutively,  but 
part  at  one  time,  and  part  at  another,  and 
having  always  been  regarded  by  the  author 
as  an  unfinished  work,  it  has  sometimes, 
though  but  rarely)  occurred,   that  while  one 


topic  was  treated  several  times  over,  another,  of 
perhaps  equal  importance,  was  not  treated  at 
all.  Such  deficiencies  it  was  the  wish  of  Mr- 
Bentharn  that  the  Editor  should  endeavour  to 
supply.  In  compliance  with  this  wish,  some 
cases  of  the  exclusion  of  evidence  in  English 
law,  which  were  not  noticed  by  Mr  Bentham, 
have  been  stated  and  commented  upon  in  the 
last  chapter  of  the  book  on  Makeshift  Evi- 
dence, and  in  two  chapters  of  the  sixth  part 
of  the  Book  on  Exclusion.*  He  has  like- 
wise subjoined  to  some  of  the  chapters  in 
the  latter  book,  a  vindication  of  the  doctrines 
which  they  contain,  against  the  strictures  of  an 
able  writer  in  the  Edinburgh  Review.  A  few 
miscellaneous  notes  are  scattered  liere  and  there, 
but  sparingly  :  nor  could  anything,  except  the 
distinctly  expressed  wish  of  the  Author,  have 

•  The  Editor  has  not  thought  it  necessary  to  consult,  on 
the  state  of  the  existing  law,  any  other  authorities  than  the 
compilations  of  Phillipps,  Starkie,  and  others.  Thcae  works 
were  safficiently  authotitalife  for  his  purpose;  and  if  the 
■tate  of  the  law  be  such,  that  even  those  experienced  lawyers 
can  have  misunderstood  it,  this  simple  fact  proves  more 
against  the  law  than  any  remarks  which  the  Editor  can 
have  grounded  on  the  misconception. 


[the  Kditor  to  think  that  any  additions 
of  his  could  enhance  the  value  of  a  work  on 
Wich  a  subject,  and  from  sucb  a  hand. 

For  the  distribution  of  the  work  in  Chapters 
and  Sections,  the  editor  alone  is  responsible. 
The  division  into  Books  is  all  that  belongs  to 
the  author. 

The  original  manuscripts  contained,  under 
the  title  of  Causes  of  the  Exclusion  of  Evi- 
dence, a  treatise  on  the  principal  defects  of  the 
English  system  of  Technical  Procedure.  This 
extensive  subject  may  appear  not  to  be  so  in- 
";inatcly  connected  with  the  more  limited  design 
of  a  work  which  professes  to  treat  of  Judicial 
Evidence  only,  as  to  entitle  a  dissertation  upon 
it  to  a  place  in  these  pages.  On  examination, 
however,  the  parenthetical  treatise  was  thought 
to  be  not  only  so  instructive,  but  so  full  of 
point  and  vivacity,  that  its  publication  could  not 
but  be  acceptable  to  the  readers  of  the  present 
work :  and  the  additional  bulk,  in  a  work  which 
already  extended  beyond  four  volumes,  was  not 
deemed  a  preponderant  objection,  especially  as 
the  dissertation,  from  the  liveliness  and  poign- 
ancy with  which  it  exposes  established  absurd- 


ities,  gives  in  some  degree  a  relief  to  the  com- 
parative abstruseness  of  some  other  parts  of  the 
work.  It  stands  as  the  eighth  in  order  of  the 
ten  books  into  which  the  work  is  divided. 

A  few  of  the  vices  in  the  detail  of  English 
law,  which  are  complained  of  both  in  this  book 
and  in  other  parts  of  the  work,  have  been  either 
wholly  or  partially  remedied  by  Mr  Peel's  re- 
cent law  reforms ;  and  some  others  may  be  ex- 
pected to  be  removed,  if  the  recommendations 
of  the  late  Chancery  Commission  be  carried  into 
execution.  The  changes,  however,  which  will 
thus  be  effected  in  a  system  of  procedure  founded 
altogether  upon  wrong  principles,  will  not  be 
sufficient  to  render  that  system  materially 
better ;  in  some  cases,  perhaps,  they  will  even 
tend  to  render  it  worse ;  since  the  maid  fide 
suitor  has  always  several  modes  of  distressing 
his  adversary  by  needless  delay  or  expense,  and 
these  petty  reforms  take  away  at  most  one  or 
two,  but  leave  it  open  to  him  to  have  recourse 
to  others,  which,  though  perhaps  more  trouble- 
some to  himself,  may  be  even  more  burden- 
some to  his  bond  ftde  adversary  than  the  former. 
,  for  iDStance  :    in  one  of  the  earlif 
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ters  of  Book  VIII,  the  reader  will  find  an  ex- 
posure of  one  of  those  contrivances  for  making 
delay  which  were  formerly  within  the  power  of 
die  dishonest  suitor ;  I  mean  that  of  groundless 
writs  of  error.  Mr  Peel  has  partially  (and  but 
partially)  taken  away  this  resource,  and  the 
consequence,  as  we  are  informed,  has  been,  not 
that  improper  delay  has  not  been  obtained,  but 
that  it  has  been  obtained  by  way  of  demurrer, 
or  by  joining  issue  and  proceeding  to  trial ; 
either  of  which  expedients  (though  perhaps 
somewhat  less  efficacious  to  the  party  seeking 
delay)  are  equally,  if  not  more,  oppressive  in 
the  shape  of  expense  to  the  party  against  whom 
they  are  employed,   than  the  proceedings  in 

error. 
The  truth  is,  that,  bad  as  the  English  system 

of  jurisprudence  is,  its  parts  harmonize  tolera- 
bly well  together;  and  if  one  part,  however 
bad,  be  taken  away,  while  another  part  is  left 
standing,  the  arrangement  which  is  substituted 
for  it  may,  for  the  time,  do  more  harm  by  its 
imperfect  adaptation  to  the  remainder  of  the 
old  system,  than  the  removal  of  the  abuse  can 
do  good.      The  objection  so  often  ugred  by 


lawyers  as  an  argument  against  reforms,  "  That 
in  so  complicated  and  intricate  a  system  of 
jurisprudence  as  ours,  no  one  can  foretell  what 
the  consequences  of  the  slightest  innovation 
may  be,"  is  perfectly  correct;  although  the  in- 
ference to  be  drawn  from  it  is  not,  as  they 
would  have  it  to  be  understood,  that  the  system 
ought  not  to  be  reformed,  but  that  it  ought  to 
be  reformed  thoroughly,  and  on  a  comprehen- 
sive plan  ;  not  piecemeal,  but  at  once.  There 
are  numerous  cases  in  which  a  gradual  change 
is  preferable  to  a  sudden  one ;  because  its  im- 
mediate consequences  can  be  more  distinctly 
foreseen.  But  in  this  case,  the  consequences 
even  of  a  sudden  change  can  be  much  more 
easily  foreseen  than  those  of  a  gradual  one. 
Whatever  difficulties  men  might  at  first  experi- 
ence (though  the  difficulties  which  they  would 
experience  have  been  infinitely  exaggerated)  in 
adapting  their  conduct  to  a  system  of  procedure 
entirely  founded  on  rational,  and  therefore  on 
new,  principles ;  none  are  more  ready  than 
lawyers  themselves  to  admit  that  still  greater 
difficulty  would  be  felt  in  adapting  it  to  a 
system  partly  rational  and  partly  technical. 
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For  such  a  thorough  reform,  or  rather  re-con- 
struction of  our  laws,  the  public  mind  is  not 
yet  entirely  prepared.  But  it  is  rapidly  ad- 
vancing to  such  a  state  of  preparation.  It  is 
now  no  longer  considered  as  a  mark  of  disaffec- 
tion towards  the  state,  and  hostility  to  social 
order  and  to  law  in  general,  to  express  an 
opinion  that  the  existing  law  is  defective,  and 
requires  a  radical  reform.  Thus  much  Mr 
Peel's  attempts  have  already  done  for  the  best 
interests  of  his  country ;  and  they  will  in  time 
do  much  more.  A  new  spirit  is  rising  in  the 
profession  itself.  Of  this  the  recent  work  of  Mr 
Humphreys,  obtaining,  as  it  has  done,  so  great 
circulation  and  celebrity,  is  one  of  the  most  grati- 
fying indications.  The  reform  which  he  con- 
templates in  one  of  the  most  difficult,  as  well 
as  important  branches  of  the  law,  is  no  timid 
and  trifling  attempt  to  compromise  with  the 
evil,  but  goes  to  the  root  at  once.*  And  the 
rapidity  with  which  this   spirit  is   spreading 

*  It  may  not  be  impertinent  here  to  remark,  that  the 
suggestions  of  Mr  Humphreys,  admirable  as  they  are,  have 
recdved  most  valuable  improvements  from  Mr  Bentham's 
pen. — See  an  article  in  the  fVeMiminster  Review ,  No.  XII. 


among  the  young  and  rising  lawyers,  notwith- 
standing the  degree  in  which  their  pecuniary 
r  interest  must  be  affected  by  the  removal  of  the 
l.«buses,  is  one  of  the  most  cheering  signs  of  the 
[  times,  and  goes  far  to  shew,  that  the  tenacity 
liWith  which  the  profession  has  usually  clung  to 
the  worst  parts  of  existing  systems,  was  owing 
loot  wholly  to   those  sinister  interests   which 
I'Mr  Bentham  has  so  instructively  expounded, 
[  but,  in  part  at  least,  to  the  extreme  difficulty 
which  a  mind  conversant  only  with  one  set  of 
securities  feels  in  conceiving  that  society  can 
I  possibly  be  held  together  by  any  other. 

It  has  appeared  to  the  Editor  superfluous  to 
[  add  one  word  in  recommendation  of  the  work. 
The  vast  importance  of  tJie  subject,  which  is 
'  obvious  to  all  men,  and  the  consideration  that 
it  has  now  for  the  first  time  been  treated  philo- 
sophically, and  by  such  a  master,  contain  in 
k.themselves  so  many  incitements  of  curiosity  to 
I -every  liberal  mind,  to  every  mind  which  regards 
Ijuiowledge  on  important  subjects  as  an  object 
of  desire,  tliat  volumes  might  be  written  without 
adding  to  their  force. 
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PROSPECTIVE    VIEW 


Before  entering  on  the  perusal  of  the  following 
work,  it  may  alFord  some  satisfaction  to  the 
reader  to  understand,  from  a  general  intimation, 
the  nature  and  extent  of  the  information  which 
he  may  expect  from  it 

The  results  may  be  comprised  in  three  pro- 
positions :  the  one,  a  theorem  to  be  proved ;  the 
other  two,  problems  to  be  solved. 

The  theorem  is  this:  that,  merely  ^yith  a 
view  to  rectitude  of  decision,  to  the  avoidance 
of  the  mischiefs  attached  to  undue  decision, 
no  species  of  evidence  whatsoever,  willing  or 
unwilling,  ought  to  be  excluded :  for  that  al- 
though in  certain  cases  it  may  be  right  that  this 
or  that  lot  of  evidence,  though  tendered,  should 
not  be  admitted,  yet,  in  these  cases,  the  reason 
for  the  exclusion  rests  on  other  grounds ;  viz. 
avoidance  of  vexation,  expense,  and  delay.  The 
proof  of  this  theorem  constitutes  the  first  of 
the  three  main  results. 

To  give  instructions,  pointing  out  the  means 
by  which  what  can  be  done  may  be  done  towards 
securing  the  truth  of  evidence :  this  is  one  of  the 
tii'o  main  problems,  the  solution  of  which  is  here 
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attempted.  The  solution  of  it  is  the  second  of 
the  three  main  results. 

To  give  instructions,  serving  to  assist  the  mind 
of  the  judge  in  forming  its  estimate  of  the  pro- 
bability of  truth,  in  the  instance  of  the  evidence 
presented  to  it ;  in  a  word,  in  judging  of  the 
weight  of  evidence :  this  is  the  other  of  the 
two  main  problems  which  are  here  attempted  to 
be  solved.  The  solution  of  it  constitutes  the 
third  of  the  three  main  results. 

Of  these  propositions,  the  first,  which  is  the 
only  one  of  the  three  by  which  an  opinion  is  an- 
nounced, can  scarce  have  failed  to  present  to 
the  mind  of  the  professional  lawyer  the  idea  of 
novelty,  and  not  of  simple  novelty  only,  but  of 
paradox.  Of  my  own  country  I  speak  in  the 
first  place  ;  and  the  obser\  ation  may,  without 
much  danger  of  error,  be  extended  to  every 
other  of  the  most  highly  enlightened  nations. 
Many  and  extensive  are  the  masses  of  evidence 
against  which  an  inexorable  door  is  shut  by  ob- 
ligatory rules.  But,  of  the  masses  of  e\"idence 
thus  excluded,  the  composition  is  more  or  less 
different  as  between  nation  and  nation. 

As  to  the  third  problem, — to  give  instructions 
for  judging  of  the  truth  of  evidence, — so  far  as 
the  proposition  contained  in  the  leading  theorem 
is  contradicted  by  authoritative  practice,  the  so- 
lution of  this  problem  is  rendered  unnecessary. 
An  exclusion  put  upon  a  lot  of  evidence  saves 
all  discussion  respecting  the  degree  of  weight 
to  be  allowed  to  it.  Shut  the  street  door  in  a 
man's  face,  you  save  the  trouble  of  considering 
the  degree  of  attention  that  shall  be  shown  to 
him  in  the  house. 

ObjectioDB,  the  effect  of  which  (if  allowed  in 
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that  character)  is  to  exclude  the  testimony  of  a 
witness  altogether,  are  in  the  language  of  Eng- 
lish law  stiled  objections  to  his  compete?icy. 

Translated  then  into  the  language  of  English 
law,  the  following  is  the  import  of  the  first  of 
the  three  propositions.  In  the  character  of  ob- 
jections to  competency,  no  objections  ought  to 
be  allowed.*  Willing  or  unwilling,  witnesses 
of  all  descriptions  ought  to  be  heard  ;  the  wil- 
ling not  to  be  excluded  on  any  such  grounds  as 
those  of  imbecillity,  interest,  or  infamy ;  the  un- 
willing not  to  be  excused  on  any  such  ground 
u  that  of  their  unwillingness,  either  established 
or  presumed :  not  even  in  any  such  cases  as 
those  of  family-peace-disturbing,  trust-betray- 
inff,  self-convicting  or  accusing,  self-disgracing, 
orm  any  other  way  self-prejudicing  evidence. 

Of  the  matter  contained  in  any  English  law- 
book bearing  the  word  Evidence  on  its  title 
page,  a  principal  part  consists  of  references  to 
deosions  by  which  objections  to  evidence  have 
been  either  allowed  or  disallowed  in  the  cha- 
racter of  objections  to  competency.  In  the 
eharmcter  of  objections  to  competency,  so  far 
M  the  proof  here  given  of  the  first  of  the  three 
Aowe-meatioQed  propositions  were  deemed  sa- 
tiifactory,  they  would  be  disallowed,  all  of  them, 
in  the  hnnp. 


"  UoderBtand,  so  far  aa  rectitude  of  decision  is  the  only 
olMCt.  ff  on  any  other  ground  any  exemption  be  esta- 
Uai«d.  it  vill  be  on  that  of  delay,  vexation,  or  expense  :  viz. 
OS  ifae  Mtppoiilioi),  thai  the  certain  mischief  flowing  from 
oae  or  morfe  of  tliese  sources  will  be  more  than  equivalent  to 
tke  (ORtiageul  mischief  apprehendible  from  the  danger 
of  wrong  d«cinoti,  in  consequence  of  the  exclusion  of  tbe 


But  even  in  this  case,  the  experience  and  re- 
flection, which  dictated  the  allowance  given  to 
those  objections  in  judicial  practice,  would  not 
be  altogether  lost.  Disallowed  in  the  character 
of  objections  to  competency,  there  is  not  one  of 
thera  (those  only  excepted,  in  which  the  ex- 
clusion turns  on  the  ground  of  unwillingness) 
that  would  not  be  to  be  allowed  in  the  character 
of  an  objection  to  credit — to  credibility.  And 
it  is  in  this  character  that  they  will  afford  so 
much  matter  to  be  employed  in  the  solution 
of  the  latter  of  our  two  problems;  they  will 
serve  in  the  framing  of  the  rules  or  instructions 
for  estimating  the  weight  of  evidence. 

In  stating  the  dispositions  of  the  English 
jurisprudence  on  the  subject  of  evidence,  there 
will  be  occasion  to  lay  down  and  establish  the 
following  propositions : 

1 .  That  the  system,  taken  in  the  aggregate,  is 
repugnant  to  the  ends  of  justice ;  and  that  this 
is  true  of  almost  every  rule  that  has  ever  been 
laid  down  on  the  subject  of  evidence. 

2.  That  it  is  inconsistent  even  with  itself;  and 
in  particular,  that  there  is  not  a  rule  in  it  which 
is  not  violated  by  a  multitude  of  exceptions  or 
counter-rules,  which  are  observed  in  cases  in 
which  the  reason  of  the  rule  so  violated  ap- 
plies with  as  much  force  as  in  the  cases  where 
It  is  observed. 

3.  That  this  inconsistency  has  place,  not 
only  as  between  rule  and  rule,  but  as  between 
period  and  period :  between  the  system  ob- 
served in  former  periods,  and  the  system  ob- 
served in  later  periods. 

4.  That,  consequently,  the  objections  drawn 
from  the  topics  of  innovation,  subversion,  &c. 


do  Dot  bear,  in  tlie  present  case,  against  the  in- 
troduction of  a  rational  and  consistent  system  : 
ioaAmuch  as  reasonable  dispositions  might  be 
substituted,  in  many  if  not  most  cases,  by  the 
mere  adoption  of  the  exceptions,  to  the  exclu- 
sion of  the  general  rule. 

5.  That  the  fittest  hand  for  introducing  im- 
provement into  this  branch  of  legislation,  would 
be  that  of  the  legislature. 

6.  But  that  it  might  be  introduced  even  by 
the  judicial  authority,  without  that  inconveni- 
cDce  which  would  attend  the  making  changes 
by  this  authority  in  the  texture  of  the  substan- 
tive branch  of  the  law.  The  exclusive  rules 
relative  to  evidence  belong  to  the  adjective 
branch  of  the  law:  the  eH'ect  of  them  is  to 
frustrate  and  disappoint  the  expectations  raised 
by  the  substantive  branch.  The  maintenance 
of  tbem  has  this  effect  perpetually :  the  aboli- 
tion of  them,  even  though  by  the  judicial 
power,  would  have  no  such  effect,  but  the 
cootrarj-.* 

If  the  discovery  of  truth  be  the  end  of  the 
nilCA  of  evidence,  and  if  sagacity  consist  in  the 
adaptation  of  means  to  ends,  it  appeared  to  me 
that,  in  the  line  of  judicature,  the  sagacity  dis-  , 

•  TTie  tenns,  adjceliee  and  suHstaniive,  applied  to  law,  are 
tnlCBded  lo  mark  an  important  distinction,  first  poioted  out 
tn  notice  by  this  author;  viz.  tho  distinction  between  the 
COmoMnds  which  refer  directly  to  the  ultimate  ends  of  the 
legi^latoT,  and  the  commands  which  refer  lo  objects  which 
tre  only  the  means  to  those  ends.  The  former  are  as  it 
wtvt  w  laws  themselveg;  the  latter  are  the  prescriptions  for 
cxrryiag  the  former  into  execution.  'Hicy  are,  in  short,  tlie 
nSa  M  procedure.  The  former  Mr.  Bentham  calU  the 
Bli*e  Uw,  the  latter  the  adjective. — Editor. 
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played  by  the  sages  of  law  was  as  much  below 
the  level  of  that  displayed  by  an  illiterate 
peasant  or  mechanic  in  the  bosom  of  his  family, 
as,  in  the  line  of  physical  science,  the  sagacity 
displayed  by  the  peasant  is  to  the  sagacity  dis- 
played in  the  same  line  by  a  Newton.  No 
peasant  so  stupid  as  to  use  a  hundredth  part  of 
the  exertion  to  put  it  out  of  his  own  power,  for 
his  own  benefit  and  that  of  his  family,  to  come 
at  truth  and  to  do  justice  within  the  circle  of  his 
family,  as  what  have  been  employed  by  those 
sages  to  put  it  out  of  their  power  to  discover 
truth  and  do  j  ustice  for  the  benefit  of  their  fellow 
Subjects  within  the  circle  of  the  state. 

Such  were  the  reflections  that  presented 
themselves  to  an  uninformed,  but  happily  a 
new  and  uncorrupted  understanding,  on  the 
opening  of  the  grand  foimtain  of  legal  instruc- 
tion on  the  subject  of  evidence,  the  work  of  the 
Lord  Chief  Baron  Gilbert. 

At  the  distance  of  half  a  century,  the  first 
conceptions  of  youth  have  been  submitted  to 
and  confirmed  by  the  cautious  scrutiny  of  riper 
years.  The  result  of  that  scrutiny  is  now  sub- 
mitted to  the  public  eye. 

It  appeared  to  me  that  no  private  family, 
composed  of  half  a  dozen  members,  could  sub- 
sist a  twelvemonth  under  the  governance  of 
such  rules :  and  that  were  the  principles  from 
which  they  flow  to  receive  their  full  effect,  the 
utmost  extravagance  of  Jacobinism  would  not 
be  more  surely  fatal  to  the  existence  of  society 
than  the  sort  of  dealing,  which,  in  these  seats  of 
elaborate  wisdom,  calls  itself  by  the  name  of 
justice.    That  the   incomprehensibility  of  the 


a  circumstance  which,  if  the  law  were 
wise  and  rational,  would  be  the  greatest  of  all 
tbiises,  is  the  very  remedy,  which,  in  its  pre- 
seal  state,  preserves  society  from  utter  dissolu- 
tion ;  and  that  if  rogues  did  but  know  all  the 
pains  that  the  law  has  taken  for  their  benefit, 
nooeBt  men  would  have  nothing  left  they  could 
call  their  own. 

Such  was  the  prospect  that  presented  itself  to 
me  on  my  entrance  upon  this  branch  of  moral 
science.  1  had  come  warm  to  it  from  the  study 
of  physical  science.  I  had  there  seen  the  hu- 
man mind  advancmg  with  uninterrupted  and 
continually  accelerated  progress  towards  the 
pinnacle  of  perfection :  facts  wanting,  but,  by 
the  unmolested  and  even  publicly  assisted  in- 
dustry of  individuals,  the  deficiency  continually 
lessened,  the  demand  continually  supplied;  the 
feculty.  the  organ,  of  invention  sound,  and  by 
wholesome  exercise  increasing  in  vigour  every 
day :  errors  still  abundant  enough,  but  con- 
tinually and  easily  corrected,  being  the  result 
not  so  much  of  prejudice  as  of  ignorance : 
erery  eye  open  to  instruction,  every  ear  eager 
to  imbibe  it.  When  I  turned  to  the  field  of 
law,  ttie  contrast  was  equally  impressive  and 
afflicting. 

Plowden,  one  of  the  heroes  of  jurisprudence, 
of  the  growth  of  the  sixteenth  century,  was  a 
deserter  from  one  of  those  professions  which  are 
bailt  on  physical  science:  he  flourished  towards 
the  latter  part  of  the  reign  of  Elizabeth.  From 
the  report  of  a  cause  relative  to  a  mine,  he  took 
occasion  to  unfold  to  the  eyes  of  his  brethren 
of  the  loDg  robe  the  wonders  of  mineralogy:    a 


terra  incogtiUa,  as  strange  to  them  as  America 
had  been  to  their  immediate  progenitors.  "The 
theory  of  mineralogy,"  said  he,  "  is  to  the  last 
degree  a  simple  one.  In  sulphur  and  mercury, 
the  Adam  and  Eve  of  the  mineral  creation,  the 
whole  tribe  of  metals  behold  their  common 
parents.  Are  they  in  good  health?  the  two 
perfect  metals,  gold  and  silver,  are  the  fruits  of 
their  embrace.  Do  they  labour  under  any  in- 
firmity? the  effects  of  it  are  seen  in  the  im- 
perfect metals,  their  imperfect  progeny." 

It  rests  with  the  reader  to  judge,  whether 
the  principles  of  mineralogy,  as  delivered  by 
Plowden,  are  more  absurd  in  comparison  of 
the  principles  of  the  same  science,  as  delivered 
by  Lavoisier,  than  the  principles  of  the  law  of 
evidence  as  delivered  by  Gilbert,  and  practised 
by  the  infallible  and  ever-changing  line  of  suc- 
ceeding sages,  will  be  found  when  compared,  1 
will  not  say  to  the  truest  principles,  but  to  the 
rules  unconsciously  conformed  to  in  the  hum- 
blest cottages. 

The  peasant  wants  only  to  be  taught,  the 
lawyer  to  be  wilaughl:  an  operation  painful 
enough,  even  to  ordinary  pride ;  but  to  pride 
exalted  and  hardened  by  power,  altogether 
unendurable. 

Supposing  all  this  to  be  true;  supposing  the 
law  of  evidence  to  be  in  so  bad  a  state,  all  the 
world  over,  as  it  has  here  been  represented,  so 
incompetent  on  every  occasion  to  the  discovery 
of  truth,  so  incompetent  therefore,  on  every 
occasion,  to  the  purposes  of  justice;  how  could 
things  have  gone  on  as  they  have  done,  how 
could  society  have  been  kept  together?     Such 
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are  the  observations  that  would  be  apt  enough 
to  present  themselves,  on  this  occasion,  to  an 
acute  aiid  discerning  mind. 

The  answer  is  that,  ail  the  world  over,  what 
has  been  done  by  the  law  towards  the  preser- 
vation of  society,  has,  on  this  ground,  as  on  so 
many  other  grounds,  been  done,  not  so  much  by 
what  the  law  is  in  itself,  as  by  the  opinion  that 
has  been  entertained  of  it.  But  as  the  concep- 
tion, such  as  it  is,  that  non-lawyers  have  had  it 
m  their  power  to  obtain,  and  have  been  ac- 
customed to  entertain  of  it,  has  been  derived 
from  the  only  source  from  which  it  could  have 
been  derived,  viz.  the  account  given  of  it  by 
lawyers ;  and  as,  according  to  all  such  accounts, 
the  law  has  at  all  times,  and  through  all  its 
changes,  been  the  perfection  of  reason;  such, 
therefore,  it  has  in  general  been  taken  to  be,  by 
the  submissive  and  incurious  multitude.  By 
their  own  experience,  its  imperfections  must  all 
the  while  have  continually  been  exhibited  to 
their  view;  but  experience  is  not  sufficient 
always  to  open  the  eyes  that  have  been  closed 
by  prejudice.  What  their  experience  could  ex- 
hibit to  them,  was  the  effect:  what  their  experi- 
eace  could  not  exhibit  to  them,  was  the  cause. 
The  effect,  the  sufferings  themselves,  that  re- 
raited  to  individuals  from  the  imperfections  of 
the  law,  were  but  too  indubitable:  but  the 
catute  to  which  they  were  imputed,  was  the  in- 
viocible  and  irremediable  nature  of  things,  not 
thefactitious  and  therefore  remediable  imperfcc- 
tions  of  the  law.  The  law  itself  is  perfect: 
ihis  they  heard  from  all.  quarters  from  whence 
they  henrd  any  thing  about  the  matter.  This 
tlKy  beard  at  all  times,  and  on  all  occasions, 
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from  the  only  men  who  so  much  as  pretended 
to  know  any  thing  about  the  matter. 

The  law  is  an  Utopia:  a  country  that  re- 
ceives no  visits,  but  from  those  who  find  their 
account  in  making  the  most  favourable  report 
of  it. 

All  this  while  the  violations  of  justice  have 
been  continual.  But  had  they  been  ever  so  much 
more  frequent,  they  would  scarcely  have  con- 
tributed more  effectually  than  they  have  hither- 
to (lone,  to  lay  open  the  real  state  of  the  case, 
the  true  cause  of  the  mischief,  to  the  public 
eye.  To  individuals,  that  is,  to  the  suffering 
party  in  each  case,  and  his  immediate  con- 
nections, the  suffering  produced  by  those  viola- 
tions was  more  or  less  acute ;  but  even  to  the 
individual  who  suffered,  his  own  suffering,  con- 
sidering the  source  it  was  seen  to  flow  from, 
scarce  presented  itself  in  the  character  of  a 
grievance.  To  the  public  at  large,  it  could 
never  have  presented  itself  in  any  such  cha- 
racter: because,  to  the  public  at  large,  it  has 
always  been  impossible  to  know  anything 
about  the  matter.  To  lawyers,  the  suffering  has 
all  along  been  known,  and  fully  known :  but  to 
lawyers,  how,  in  the  nature  of  men  and  things, 
has  it  been  ever  possible  tliat  it  should  have 
presented  itself  in  the  character  of  a  grievance  ? 
What  sensation  is  ever  produced  in  the  breast 
of  an  angler  by  an  impaled  and  writhing  worm  ? 
in  the  brea.st  of  a  butcher,  by  a  bleeding  lamb  ? 
in  the  breast  of  an  hospital  surgeon,  by  a  frac- 
tured limb?  in  the  breast  of  an  undertaker,  by 
the  death  of  the  father  or  mother  of  an  orphan 
family?  If  a  fly  were  to  be  put  on  the  hook,  in 
a  month  when  a  worm  is  the  proper  bait — if 


(he  tftmb  were  to  be  cut  up  into  uncustomary 
joinU; — if,  in  the  tying  up  of  the  stump  after  am- 
putation, a  three-tailed  instead  of  a  five-tailed 
bandage  were  to  be  employed — if,  in  the  deco- 
rations of  the  coffin,  the  armorial  bearings  of  the 
deceased  were  to  be  turned  topsy-turvy — if  the 
teBtimony  of  a  duke  or  an  alderman,  exposed  to 
the  temptation  of  a  sinister  interest  to  the  value 
(rf  the  tenth  part  of  a  farthing,  were  to  be  ad- 
mitted, and  an  oppressed  widow  or  orphan 
Gimily  gain  their  rights  in  consequence — if  the 
niles  established  in  the  sevei"al  professions, 
established  with  reason  or  against  reason,  were 
to  undergo  violation — these  are  the  incidents  by 
which,  in  the  several  classes  of  professional  men, 
a  sensation  would  be  produced;  meaning  al- 
ways a  sensation  of  the  unpleasant  kind. 

In  English  legislation,  the  causes,  meaning 
the  nltimate  and  original  causes,  of  the  imper- 
fections the  removal  of  which  is  endeavoured 
at  in  the  present  work,  are  no  other  than  those 
from  which  the  whole  swarm  of  imperfections, 
with  which  the  whole  body  of  the  law  is  still 
infested,  derive  either  their  existence  or  their 
continuance. 

IncUnation,  power,  knowledge— these  three 
preliminary  requisites  concurring,  the  work, 
whatever  it  be,  the  work,  how  useful  soever, 
how  arduous  soever,  is  accomplished.  Any 
one  of  them  failing,  it  remains  unaccomplished : 
the  accomplishment  of  it  is  impossible.  And 
in  80  far  as  any  one  of  them  fails,  in  so  far 
must  the  accomplishment,  should  it  have  pro- 
ceeded to  a  certain  length,  remain  imperfect. 
For  a  work  which  is  at  once  so  arduous  and 
>us,  adequate  inclination  cannot  be  looked 
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for  with  any  rational  prospect  of  success,  unless 
it  have  been  committed  to  some  workman, 
and  he  a  competent  one,  under  the  character  of 
a  duty. 

A  duty,  be  it  what  it  may,  will  never  be  ful- 
filled, any  further  than  it  is  the  interest  of  each 
person,  concerned  in  the  work,  to  do  tliat  which 
is  his  duty. 

Apply  these  well  known  and  undisputed 
and  indisputable  principles  to  the  work  in 
question — the  removal  of  the  imperfections  in 
question,  as  well  as  all  other  imperfections  of 
the  law. 

Of  the  three  altogether  indispensable  requi- 
sites, power,  power  in  quantity  and  quality 
altogether  adequate,  cannot  be  denied  to  be 
in  existence.  It  is  the  only  one  of  the  three 
that  is. 

As  to  inclination,  and,  in  the  first  place,  as 
to  duty;  what  is  every  man's  business  is  no 
man's  business :  what  is  every  man's  duty  in 
name,  is  no  man's  duty  in  effect.  Among  the 
sharers  of  legislative  power, — that  power  being 
supreme,  and  the  sharers  in  it  collectively  irre- 
sponsible,-— legislation,  i.  e.  the  proposition  of 
laws,    is  to  each  one  a  right,   to  no  one  a  duty. 

Taking  the  whole  body  of  the  laws  together, 
or  with  an  exception  made  of  this  or  that  par- 
ticular branch  of  it, — were  the  imperfections 
ever  so  much  more  numerous  and  peniicJous 
than  they  are,  there  is  not  that  individual,  to 
whom  any  one  can  say  with  justice,  The  fault 
is  in  you,  you  have  been  neglectful  of  your 
duty. 

It  not  being  to  any  effectual  purpose  the  duty, 
still   less  is   it  the  interest,   of  any  one  alive. 


With  or  without  knowledge,  there  exists  not, 
nor  in  the  present  state  of  things  can  exist,  that 
man  whose  interest  it  can  be  said  to  be. 

Were  it  the  interest  of  every  individual  in  the 
whole  community,  that  interest  would  in  each 
instance  be  worse  than  unavailing,  if  in  any  in- 
stance it  were  found  to  exist  undirected  by  the 
requisite  stock  of  appropriate  knowledge. 

One  class  of  men  there  is,  by  whom  the  stock 
of  knowledge,  appropriate  to  this  purpose,  is 
completely  monopolized  and  engrossed.  There 
U  not  one  of  them  whose  interest  acts  towards 
the  accomplishment  of  this  most  arduous  of  all 
possible  works  :  there  is  not  one  in  whom  the 
force  of  interest  does  not  act  in  direct  opposition 
to  it.  Of  all  those  who  have  any  concern  of  any 
kind  with  the  established  system,  there  is  not 
one  who  would  be  a  gainer  by  its  being  better 
than  it  is ;  there  are  few,  very  few,  who  would 
not  be  gainers  by  its  being  worse  than  it  is. 

Yel,  as  often  as  a  proposition,  of  the  smallest 
or  of  the  greatest  moment,  but  more  especially 
of  the  greatest,  is  presented  to  the  legislature, 
a  question  put  at  the  outset  is.  Has  it  the  ap- 

frobation  of  the  gentlemen  of  the  long  robe  ? 
f  silence,  or  an  answer  in  the  negative,  is  the 
result,    down  drops  the  proposition  dead-born, 
and  a  mixture  of  contempt  and  indignation,  in-    . 
stead  of  respect  and  good-will,  is  the  return  I 
made  to  the  proposer. 

What  is  more,  how  ample  soever  the  stock  of 
knowledge  may  be  that  is  to  be  found  among  the 
exclusive  possessors  of  the  appropriate  know- 
ledge necessary  to  the  work,  in  quality  it  would 
yet  be  found  far  indeed  from  being  adequate. 
The  stock  in  hand  is  adapted  to  its  intended 


purpose,  but  it  is  not  suitable  to  this  other 
purpose. 

In  regard  to  such  arrangements  as  may,  in 
the  course  of  the  following  work,  be  brought  to 
view  in  the  character  of  remedies  to  the  abuses 
of  which  the  existing  system  is  composed,  two 
general  observations  may  be  found  applicable  ; 
two  observations  respecting  the  reception  they 
may  naturally  expect  to  meet  with  from  the 
two  different  classes  of  persons  of  which  the 
public  is  composed. 

To  a  non-lawyer,  in  proportion  as  an  arrange- 
ment of  this  sort  appears  conducive  and  neces- 
sary to  the  ends  of  justice,  it  will  be  apt  to  ap- 
pear needless.  So  perfect  the  system,  can  it 
have  failed  to  make  provision,  the  best  provision 
which  the  nature  of  things  admits  of,  for  the 
attainment  of  those  ends  ?  The  best  possible 
provision — which  is  as  much  as  to  say,  either 
the  proposed  ari-angement,  if  it  be  a  good  one,  or 
one  still  better. 

To  a  lawyer,  in  the  same  proportion,  it  will  ac- 
cordingly appear  odious  and  formidable.  Con- 
scious that  no  such  arrangement  is  established  ; 
conscious  that  not  so  much  as  the  semblance  of 
an  equivalent,  much  less  any  preferable  sub- 
stitute, is  established;  conscious,  if  his  own 
hom-book  be  not  completely  strange  to  him, 
that  these  abuses  are  the  stuff  of  which  it  is 
made,  that  to  the  mischief  with  which  these 
abuses  are  pregnant,  it  contains  nothing  that  is, 
or  can  be,  or  was  ever  intended  to  be,  a  remedy; 
the  light  in  which  it  will  I)e  his  business  to  re- 
present the  remedy,  represent  it  with  the  best 
possible  effect  to  the  non-lawyer,  and  therefore, 
if  possible,  to  himself,  will  be  that  of  a  wild. 
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fanciful,  visionary  arrangement ;  too  alien  from 
practice,  and  therefore  too  bad  or  too  good — • 
no  matter  which,  either  character  will  serve — 
to  be  a  practicable  one. 

On  the  present  occasion,  his  task,  however, 
will  not  be  altogether  an  easy  one :  for  in  the 
arrangements  which  will  be  proposed  in  the 
character  of  remedies,  there  is  nothing,  or  next 
to  nothing,  that  is  not  in  practice,  everywhere 
and  every  day,  before  his  eyes.  Extension,  it 
will  be  seen,  is  all  they  stand  in  need  of. 
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CHAPTER  I. 

ON  EVIDENCE  IN  GENERAL. 

Evidence  is  a  word  of  relation ;  it  is  of  the 
number  of  those  which,  in  their  signification, 
involve,  each  of  them,  a  necessary  reference  to  the 
import  expressed  by  some  other ;  which  other 
must  be  brought  to  view  at  the  same  time  with 
it,  or  the  import  cannot  be  understood. 

By  the  term  evidence,  considered  according 
to  the  most  extended  application  that  is  ever 
given  to  it,  may  be,  and  seems  in  general  to  be, 
understood, — any  matter  of  fact,  the  effect,  ten- 
dency, or  design  of  which,  when  presented  to 
the  mind,  is  to  produce  a  persuasion  concerning 
the  existence  of  some  other  matter  of  fact :  a 
persuasion  either  affirmative  or  disaffirmative  of 
Its  existence.* 

^  Id  the  word  evidence,  together  with  its  conjugates,  to 
evidence^  evidencing^  evidenced^  and  evidentiary ,  the  English 
language  possesses  an  instrument  of  discourse  peculiar  to  itself: 
at  least  as  compared  with  the  Latin  and  French  languages. 

VOL.  I.  C 


Of  the  two  facts  thus  connected  with  each 
other,  the  latter  may,  for  the  purpose  of  ex- 
pressing the  place  it  bears  in  its  relation  to  the 
other,  be  distinguished  by  the  appellation  of  the 
principal  fact,  or  matter  of  fact :  the  other,  by 
that  of  the  evidenliary  fact,  or  matter  of  fact.* 

Taking  the  word  in  this  sense,  questions  of 
evidence  are  continually  presenting  themselves 
to  every  human  being,  every  day,  and  almost 
every  waking  hour,  of  his  life. 

Domestic  management  turns  upon  evidence. 
Whether  the  leg  of  mutton  now  on  the  spit  be 
roasted  enough,  is  a  question  of  evidence;  a 
question  of  which  the  cook  is  judge.  The  meat 
is  done  enough ;  the  meat  is  not  done  enough: 
these  opposite  facts,  the  one  positive,  the  other 
negative,  are  the  principal  facts— the  facts  sought : 
evidentiary  facts,  the  present  state  of  the  fire,  the 
time  that  has  elapsed  since  the  putting  down  of 
the  meat,  the  state  of  the  fire  at  different  points 
during  that  length  of  time,  the  ap(>earance  of 
the  meat,  together  with  other  points  perhaps 
out  of  number,  the  development  of  which 
might  occupy  pages  upon  pages,  but  which  the 
cook  decides  upon  in  the  cook's  way,  as  if  by 
instinct ;  deciding  upon  evidence,  as  Monsieur 
Jourdan  talked  prose,  without  having  ever  heard 

In  those  languages  the  stock  of  words  applicable  to  this 
purpose  is  continei]  to  the  Latin  verb  probarc  and  its  con- 
jugates: a  cluster  of  words  with  which  the  English  language 
IB  provided,  in  addition  (o  those  which,  as  jtist  observed,  are 
peculiar  to  itself. 

"  When  the  persuasion,  if  any,  which  is  thus  produced, 
is  complete,  and  at  its  highest  point,  the  principal  fact  may, 
in  a  more  expressiTo  way,  be  termed  the  fact  proved  :  the 
evideDiiary,  the  probative  fact.  But  of  this  pair  of  appella- 
tiveatheran^eoccup^ingbut  a  point  in  the  scale,  the  use  will, 
comparatively  speaking,  not  be  frequent. 
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fjf  any  such  word,  perhaps,  in  the  whole  course 
of  her  life. 

The  impression,  or  something  like  an  impres- 
sion, I  see  in  the  grass, — the  marks  of  twisting, 
bending,  breakage,  I  think  I  see  in  the  leaves 
and  branches  of  the  shrubs, — the  smell  that 
seems  to  present  itself  to  my  nostrils— do  they 
afford  sufficient  evidence  that  the  deer,  that  the 
enemy,  I  am  in  chase  of,  have  passed  this  way? 
Not  polished  only,  but  even  the  most  savage  | 
men;  not  human  kind  only,  but  even  the  brute 
creation,  have  their  rules — I  will  not  say,  as 
Montesquieu  would  have  said,  their  laws — of  , 
EWdence.* 

If  all  practice,  much  more  must  those  com- 
pdTatively  narrow  branches  of  it,  which  are 
comprehended  under  any  such  names  as  those 
of  Art  and  science,  be  grounded  upon  evidence. 

Questions  in  natural  philosophy,  questions 
m  natural  history,  questions  in  technology  in 
all  its  branches,  questions  in  medicine,  are  all 
questions  of  evidence.  When  we  use  the  words 
Atenation,  experience,  and  experiment,  what  we 
mean  is,  facts  observed,  or  supposed  to  be  ob- 
oervcd,  by  ourselves  or  others,  either  as  they 
arise  spontaneously,  or  after  the  bodies  in  ques- 
tion have  been  put,  for  tlie  purpose,  into  a  certain 
ntoation. 

Qaestions  even  in  mathematics  are  questions 
of  evidence.  The  facts,  the  endentiary  facts, 
are  feigned;  but  the  question  concerning  the 
'mfefence  to  be  drawn  in  each  instance  from  the 
feipied  existence  of  the  evidentiary  facts  to  the 
enstence  of  the  facts  sought — the  question 
whether,  in  the  way  of  analogy,  the  supposed 
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evidentiary  facts  afford  a  sufficient  ground  for 
being  persuaded  of  the  corresponding  existence 
of  the  principal  facts — is  not  the  less  a  question 
of  evidence.  The  matter  of  fact,  which,  pre- 
sented to  the  mind  in  one  point  of  view,  is  called 
by  this  one  name,  is  it  the  same  matter  of  fact 
which,  when  presented  in  another  point  of  new, 
is  called  by  this  other  name  ?  Do  two  and  two 
make  four:  and  for  example,  the  two  apples  on 
the  right  band  side  of  the  table,  added  to  the 
two  apples  on  the  left  hand  side  of  the  same 
table,  are  they  the  same  apples,  and  the  same 
number  of  apples,  that  constitute  all  the  apples 
now  lying  before  me  upon  the  table?  In  this 
question  of  identity,  in  this  question  of  nomen- 
clature disguised  under  scientific  forms,  we  see 
a  question  of  evidence.* 

The  first  question  in  natural  religion  is  no 
more  than  a  question  of  evidence.  From  the 
several  facts  that  have  come  under  my  senses 
relative  to  the  several  beings  that  have  come 
under  my  senses,  have  I  or  have  1  not  sufficient 
ground  to  be  persuaded  of  the  existence  of  a 
being  distinct  from  all  those  beings ;  a  being 
whose  agency  is  the  cause  of  the  existence  of  all 

*  The  diSerencp,  in  respect  of  evidence,  between  queations 
of  mathematics  and  questions  of  purely  experimental  science, 
of  chemistry,  for  example,  is  merely  this;  that  the  evidence 
applicable  to  the  former,  is  that  description  of  evidence 
which  18  founded  upon  general  reasoning;  while  the  evidence 
applicable  to  the  latter,  is  evidence  of  that  description  which 
it  derived  immediately  from  matters  of  fact,  presenting  them- 
selves to  our  senses.  To  point  out  the  peculiar  properties  of 
these  two  kinds  of  evidence,  &nd  to  distiogiiisli  them  from 
one  another,  beloogs  rather  to  a  treatise  on  lo^c  than  to 
a  work  like  the  present;  which,  considering  evidence  almost 
exclusively  in  regard  to  its  connection  with  judicature,  ex- 
cludes all  ^neral  speculations  which  have  no  immediate 
bearing  upon  ihut  subject. — Ed'ttr.  > 
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these ;  but  whose  separate  existence  has  never 
at  any  time^  by  any  perceptible  impressions, 
presented  itself — as  that  of  other  beings  has 
done — ^to  the  cognizance  of  the  senses. 

Evidence  is,  in  every  case,  a  means  to  an 
end :  a  particular  branch  or  article  of  knowledge, 
considered  in  respect  of  its  subservienciyy  towards 
a  course  of  action  in  which  a  man  is  called  upon 
to  engage,  in  the  pursuit  of  some  particular 
object  or  end  in  view. 

In  the  case  of  a  branch  of  science — physical 
science — cultivated  by  a  private  individual,  that 
object  may  be  the  producing  some  physical 
eflfect,  whether  of  a  customary  or  of  a  new 
complexion ;  or  perhaps  nothing  more  than  the 
general  advancement  of  the  science ;  the  making 
an  addition  to  the  mass  of  knowledge,  appli- 
cable in  common  to  the  production  of  useful 
effects,  customarily  produced,  or  newly  dis- 
covered, as  it  may  happen. 

On  this  ground,  a  great  part  of  the  business 
of  science  in  general,  may  be  resolved  into  a 
research  after  evidence.  The  usefulness  of  it, 
with  reference  to  the  interests  of  mankind  in 
general,  will  be  in  proportion  to  that  of  the 
department  of  science  to  which  it  belongs,  and 
to  the  place  it  occupies  in  that  department. 

When  the  conduct  to  which  the  evidence  in 
question  is  subservient,  the  conduct  for  the 
guidance  of  which  the  facts  in  question,  and 
the  knowledge  obtainable  in  relation  to  them, 
are  searched  after — when  the  conduct  thus  at 
stake  is  the  conduct  of  government  as  such,— 
of  men  occupied,  on  the  occasion  in  question,  in 
the  exercise  of  the  powers  of  government, — the 
importance  of  the  evidence,  and  of  the  conduct 
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pursued  in  relation  to  it,  take  a  proportionate 
rise. 

In  the  map  of  science,  the  department  of  evi- 
dence remains  to  this  hour  a  perfect  blank. 
Power  has  hitherto  kept  it  in  a  state  of  wilder- 
ness: reason  has  never  visited  it. 

In  the  few  broken  hints  which,  in  the  form  of 
principles,  may  be  picked  up  here  and  there  in 
the  books  of  practice,  little  more  relevant  and 
useful  information  is  to  be  found,  than  would 
be  obtainable  by  natural  philosophy  from  the 
logicians  of  the  schools. 

The  present  work  is  the  result  of  an  attempt 
to  fill  up  this  blank,  and  to  611  it  up  with  some 
approach  towards  completeness.  Not  the  mi- 
nutest comer  has  been  left  unexplored;  the 
dark  spots  have  not  been  turned  aside  from,  but 
looked  out  for. 

Among  the  subjects  here  treated  of  are  several 
concerning  which  not  any  the  slightest  hint  is 
to  be  found  in  any  of  the  books  of  practice. 

Should  this  endeavour  be  found  successful,  it 
may  be  regarded  as  a  circumstance  not  dis- 
advantageous to  the  science,  that  the  survey  of 
the  subject  happened  to  be  postponed  to  so 
mature  a  period  in  the  history  of  the  human 
understandmg.  So  much  the  less  rubbish  to 
clear  away:  so  much  the  less  prejudice  to 
contend  with. 

Should  it  happen  to  this  work  to  have  readers, 
by  far  the  greater  part  of  the  number  will  be 
composed  of  those  for  whose  use  it  was  not  in- 
tended ;  those  to  whom,  were  it  not  for  the 
predilection  produced  by  professional  interest 
in  favour  of  the  best  customer.  Injustice,  and 
her  handmaid  Falsehood, — justice  and  injustice. 
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troth  and  falsehood,  would  be  objects  of  indif- 
ference. 

The  class  of  men  for  whose  use  it  is  really 
designed,  is  a  class  composed  as  yet  of  those, 
among  whom  a  personal  or  other  private  interest, 
hostile  to  that  of  the  public,  will  prevent  it,  if 
not  firom  finding  readers,  from  finding  other  than 
unwilling  and  hostile  readers;  readers,  whose 
object,  in  reading  the  work,  will  be  to  consider 
by  what  means,  with  the  fairest  prospect  of 
success,  the  work  and  the  workman  may  be  en- 
deavoured to  be  crushed. 

The  species  of  reader  for  whose  use  it  was 
really  designed,  and  whose  thanks  will  not  be 
wanting  to  the  author's  ashes,  is  the  legislator ; 
the  species  of  legislator  who  as  yet  remains  to  be 
formed :  the  legislator,  who  neither  is  under  the 
dominion  of  an  interest  hostile  to  that  of  the 
public,  nor  is  in  league  with  those  who  are. 
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CHAPTER  II. 


OF  EVIDENCE,  CONSIDERED  WITH  REFERENCE 
TO  A  LEGAL  Pl^KPOSE  ;  AND  OF  THE  DUTIES 
OF  THE  LEGISLATOR  IN  RELATION  TO  EVI- 
DENCE. 


So  much  for  evidence  in  general ;  evidence 
taken  in  the  largest  sense  of  the  word,  con- 
sidered under  every  modification  of  the  subject 
to  which  it  may  come  to  be  applied — of  the 
nature  of  the  fact  sought — the  fact,  to  the  proof 
of  which  it  may  come  to  be  applied.  Here- 
after, the  only  sense  in  which  the  word  is  used, 
is  that  in  which  the  application  of  it  is  confined 
to  juridical,  or  say  legal,  evidence. 

Under  this  limitation,  then,  e\'idence  is  a 
general  name  given  to  any  fact,  in  contempla- 
tion of  its  being  presented  to  the  cognizance  of 
a  judge,  in  the  view  of  its  producing  in  his  mind 
a  persuasion  concerning  the  existence  of  some 
other  fact;  of  some  fact  by  which,  supposing 
the  existence  of  it  established,  a  decision  to  a 
certain  effect  would  be  called  for  at  his  hands. 

To  give  execution  and  effect  throughout  to 
the  main,  or  substantive,  branch  of  the  body  of 
the  law,  is,  or  ought  to  be,  the  main  positive 
end  or  object  of  the  other  branch,  viz.  the  ad- 
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jective,  or  that  which  regulates  the  system  of 
judicial  procedure.^ 

Of  the  system  of  procedure,  one  principal 
part  is  that  which  regards  the  presentation,  or 
say  exhibition,  of  the  evidence — the  delivery, 
and  receipt  or  extraction,  of  the  evidence.  - 

Preparatory  and  necessarily  antecedent  to 
every  operation,  or  series  of  operations,  by 
which  execution  and  effect  are  given  to  an  ar- 
ticle of  substantive  law,  is  judgment,  decree, 
decision. 

Whatever  be  the  decision  by  which  a  cause 
or  suit  at  law  is,  as  to  all  except  execution, 
terminated, — this  decision  has  for  its  subject 
matter  two  constantly  concomitant  points  or 
questions, — ^the  point  or  question  of  law,  and 
the  point  or  question  of  fact. 

So  far  as  regards  the  question  of  fact,  the 
decision,  in  so  far  as  it  is  just,  depends  upon 
and  is  governed  by  the  evidence. 

Judicature,  like  all  the  other  operations  of 
government,  consists  in  rendering  a  service  to 
some  person  or  persons  :  to  the  plaintiff,  if  the 
decision  be  in  his  favour ;  to  the  defendant,  if 
in  his. 

The  service  rendered  by  the  judge  to  the 
plaintiff,  by  a  decision  in  favour  of  the  plaintiff's 
side  of  the  cause,  consists,  according  to  the 
nature  of  the  demand,  either  in  putting  him  in 
possession  of  some  right,  or  assemblage  of 
rights ;  or  in  administering  to  him  satisfaction 
in  respect  of  some  wrong  or  wrongs,  whether  in 
the  shape  of  compensation  to  himself,  or  of 
punishment  to  the  wrong  doer. 

•  See  ante,  p.  5 — note. 


The  service  rendered  by  the  judge  to  the 
defendant,  by  a  decision  in  favour  of  the  de- 
fendant's side  of  the  cause,  consists  in  ex- 
onerating him  of  the  obligation  sought  to  be 
imposed  upon  him  by  the  plaintiff's  demand. 

The  state  of  the  facts,  as  well  as  the  state  of 
the  law,  being  such  as  to  confer  on  the  plaintiff 
a  title  to  such  or  such  a  right,  or  to  satisfaction 
on  the  score  of  such  or  such  a  wrong ;  if 
evidence,  and  that  of  a  sufficient  degree  of 
probative  force  to  satisfy  the  judge,  of  the  exist- 
ence of  the  necessary  matter  of  fact,  be  want- 
ing ;  the  law,  in  that  instance,  fails  of  receiving 
its  due  execution  and  effect ;  and,  accoixiing  to 
the  nature  of  the  case,  injustice  in  the  shape  of 
non-collation*  of  rights  where  due,  non-admi- 
nistration of  compensation  where  due,  or  non- 
administration  of  punishment  where  due,  is  the 
consequence. 


*  By  collnlion  of  righls,  Mr.  Bentham  meaoB  that  species 
of  service  whicli  the  judge  readers  to  any  person  by  puttJDg 
him  in  poaseesion  of  a  certain  right.  Noa-coUatioD  of  rights 
has  place  when  that  service  is  not  rendered, — when  the  per- 
son m  question  is  not  put  in  possession  of  the  right. 

So,  collative  facts  are  those  facts  which  have  been 
appointed  by  the  legislator  to  give  commencement  to  a 
right :  thus,  under  English  law,  in  the  case  of  the  right  to  a 
landed  estate,  coUative  facts  are,  a  conveyance  executed  in 
a  particular  form,  a  devise,  and  the  like :  in  the  case  of 
the  rights  of  a  husband  over  a  wife,  and  vice  versa,  the  colla- 
tivo  fact  is  the  ceremony  of  marriage,  and  so  on.  Collative 
facts  are  also  sometimes  called  by  Mr.  Bentham  invrntUwe 
facts. 

In  like  manner,  ablatiM,  or  direstUive  facts,  are  those 
which  take  away  rights :  as  in  the  case  of  property,  gift  or 
Male  to  another  party:  in  the  case  of  several  of  the  ri^ts  of 
a  father  over  his  chUd,  the  child's  coming  of  age,  &c.  Sec. — 
Editor. 
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If  either  the  state  of  the  facts,  or  the  state  of 
the  law,  fails  of  being  such  as  to  confer  on  the 
plaintitt'  a  title  to  the  service  demanded  by 
him  as  above;  injustice  to  the  prejudice  of  the 
defendant's  side  would  be  the  consequence, 
were  the  judge  to  impose  upon  him  the  bur- 
tliensome  obligation  to  which  it  is  the  object  of 
the  plaintiff  to  subject  him.  And  so  far  as  his 
title  to  an  exemption  fi<ora  such  obligation  is 
ctttistituted  by  a  matter  of  fact,  so  far  it  de- 
pends upon  evidence ;  and  if,  such  matter  of 
fact  having  on  the  occasion  in  question  been  in 
existence,  the  evidence  necessary  to  satisfy  the 
jadge  of  its  existence  be  wanting,  so  far  injus- 
tice, as  above,  is  the  consequence  of  such  want 
of  evidence. 

Hence  arises  one  natural  and  proper  object 
of  the  legislator's  care,  viz.  to  see  that  the 
necessary  evidence  he  forthaimwg* 

But  if  the  effect  of  such  evidence  as  comes 
to  be  presented  to  the  judge  be  to  produce  in 
bis  mind  a  material  and  decisive  deception,  viz. 
the  persuasion  of  the  existence  of  some  matter 
of  fact  which  was  not  in  existence ;  the  conse- 
qaence  of  such  persuasion  being  an  unjust 
decision  to  the  prejudice  either  of  the  plaintiff's 

'  There  are  tnan;  other  judicial  purposes  for  which  tt  U 
Mcessary  that  ihiags  and  persona  should  be  forthcoming, 
benlM  that  of  being  preseuted  lo  the  judge  in  the  charac- 
IB  of  BOarces  of  evidence.  The  subject  of  Forthcoming- 
MM.  Ufcerefore,  belongs  to  the  genera!  subject  of  Procedure. 
And  as  the  arrangements  necessary  to  secure  the  forthcom- 
idgticss  of  persons  and  things  to  serve  as  sources  of  evi- 
dence, Aa  not  ditFer  from  those  which  are  necessary  lo  secure 
(heir  fortbcomingness  for  any  other  judicial  purpose,  ihev  do 
«t  properly  form  part  of  the  subject  of  the  present  work— 
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side,  or  of  the  defendant's  side,  as  above  ;  the 
effect  of  such  fallacious  evidence  may  be  the 
same  as  that  which  might  have  been  produced, 
as  above,  by  the  failure,  the  want,  the  defici- 
ency of  evidence. 

Hence  arises  another  natural  and  proper 
object  of  the  legislator's  care,  viz.  guarding  the 
judge  against  the  deception  liable  to  be  pro- 
duced by  fallacious  evidence. 

Subordinate  to  this  object,  are  the  following 
two; — 1.  To  give  instructions  to  the  judge, 
which  may  serve  to  guide  him  in  judging  of  the 
probative  force  of  evidence.— 2.  To  take  secu- 
rities that  the  evidence  itself  shall  possess  as 
great  a  degree  of  probative  force,  in  other  words, 
shall  be  as  trmtworthif  as  possible. 

The  properties,  which  constitute  trustworthi- 
ness in  a  mass  of  evidence,  are  two;  correctness 
and  completeness. 

The  property  that  presents'  itself  in  the  first 
place  as  desirable  on  the  part  of  an  aggregate 
mass  of  evidence,  is,  that,  as  far  as  it  goes,  it 
be  correct :  that  the  statement  given  in  relation 
to  the  matter  of  fact  in  question,  be  as  con- 
formable as  possible,  at  least  in  respect  of  all 
material  circumstances,  to  the  facts  themselves. 
In  proportion  as  it  fails  of  possessing  the  per- 
fection of  this  property,  in  the  same  pro^xirtion 
will  the  mass  of  evidence  fail  of  attaining  the 
maximum  of  trustworthiness :  in  the  same 
proportion  will  be  the  danger  of  deception 
and  consequent  mis-decision  on  the  part  of  the 
judge. 

First  desirable  property  in  an  aggregate 
mass  of  testimony,  correctness. 

Another  property,  the  desirableness  and  essen- 
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tiality  of  which  is  no  less  obvious  on  the  part 
of  an  aggregate  mass  of  testimony,  is  that  of 
being  complete :  that  the  statements  of  which  it 
consists  comprehend,  as  far  as  possible,  and 
without  omission,  the  aggregate  mass  of  all 
such  facts^  material  to  the  justice  of  the  deci- 
sion about  to  be  pronounced,  as  on  the  occasion 
in  question  really  had  place. 

Let  the  aggregate  mass  of  evidence  be  defi- 
cient in  respect  of  completeness,  its  correct- 
ness^ instead  of  a  cause  of  trustworthiness, 
may  be  a  cause  of  the  opposite  quality :  instead 
of  a  security  against  deception  and  consequent 
mis-decision,  it  may  be  a  necessarily  efficient 
cause  of  these  undesirable  results.* 

*  Suppose  two  witnesses,  both  veracious  and  correct ; 
the  testimony  of  each,  of  a  nature  to  belong  to  the  head  not 
of  direct,  but  of  circumstantial  evidence :  the  facts  which 
Primus  is  enabled  to  prove,  none  but  what  are  of  a  nature 
to  afford  inductions,  which,  if  admitted,  and  standing  alone, 
will  be  decisive  in  favour  of  the  plaintiff's  side :  the  facts 
which  Secundus  is  enabled  to  prove,  none  but  what  are  of 
a  nature  to  afford  inductions  decisive  in  like  manner  in 
&voaT  of  the  defendant's  side.  Suppose  now  the  testimony 
of  Primus  received,  while  that  of  Secundus  is  not  receivea, 
or  viee  vend^  the  consequence  is  obvious. 

Suppose  again  but  one  witness,  veracious  and  correct  as 
before,  having  two  facts  to  state,  of  the  nature  of  circum- 
stantial evidence,  as  before,  but  one  of  them  of  a  nature 
to  afford,  supposing  it  to  stand  alone,  inductions  decisive 
m  &vour  of  the  plaintiff's  side ;  the  other  of  a  nature  to 
afford,  in  like  manner,  inductions  alike  decisive  in  favour 
of  the  defendant's  side.  By  situation  and  personal  cha- 
rKter,  moral  and  intellectual,  the  witness,  being  subjected 
to  examination,  is  disposed  to  state  with  perfect  correct- 
ness whatsoever  facts  the  questions  propounded  to  him 
appear  to  call  for,  but  no  others.  Examined  by  the  judge, 
the  questions  put  to  him  are  such,  whether  by  design  or 
inadvertence,  as  to  draw  from  him  those  facts  alone  which 
are  &vourable  to  the  plaintiff's  side,  or  those  facts  alone 


Applied  to  evidence,  the  term  incompleteness 
designates  ditFerent  objects,  according  as  it  is 
applied  to  a  single  lot  or  article  of  evidence, 
such  as  the  testimony  of  a  single  individual,  or 
to  a  body  of  evidence  considered  in  the  aggre- 
gate :  in  the  latter  case,  the  body  may  be  ren- 
dered incomplete,  either  by  incompleteness  on 
the  part  of  any  one  or  more  of  the  articles  of 
which  it  is  composed,  or  by  the  entire  absence 
of  any  one  or  more  of  the  articles  which  might 
and  ought  to  have  entered  into  the  composition 
of  it. 

Neither  incompleteness  nor  incorrectness  have 
any  tendency  to  produce  deception  any  farther 
than  as  partiality  is  the  accompaniment  or  the 
result :  but  unless  in  the  rare  and  just  imagina- 
ble case,  where  the  incompleteness  and  incor- 
rectness operate  on  both  sides,  and  in  such 
manner  as  to  produce  on  each  side  a  diminution 
of  probative  force  exactly  equal,  partiality,  in- 
tended or  unintended,  to  the  prejudice  of  one 
or  other  side,  will  always  be  the  result. 

To  the  qualities  of  correctness  and  complete- 
ness, impartiality  could  not  with  propriety  have 
been  either  substituted  or  added :  not  substi- 
tuted, because  the  intimation  conveyed  by  it 


which  are  favonmble  to  the  (lefendaDt*g  side :  \a  either  case, 
the  cODsequence  is  as  obvious  as  before. 

Instead  of  being  put  by  the  Judge,  suppose  that  the 
questions  propounded  to  him  arc  selected  and  put  by  the 
plaintiff  only,  or  by  the  defendant  only:  the  alternative 
brought  to  view  in  the  case  of  the  judge,  the  alternative  of 
design  or  inadvertence,  has,  in  this  case,  no  longer  any 
place ;  that  such  facts  alone  as  are  favourable  to  the 
pIointifT's  side  will  be  fished  for  by  the  plaintiff's  questions, 
is  too  natural  a  state  of  things  not  to  be  reckoned  upon  as 
certaia:  and  to,  cice  vtrtd,  in  the  defendant's  case. 
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woald  be  an  intimation  rather  of  the  state  of  the 
deponent's  mind  than  of  the  quality  of  his  evi- 
dence :  not  added,  because  the  intimation  con- 
veyed by  it  would  be  that  of  an  imperfection 
distinct  from  both ;  whereas,  supposing  tlie 
evidence  neither  incorrect  nor  incomplete,  neither 
can  the  evidence  itself  be  other  in  its  tendency 
than  impartial,  nor  is  the  state  of  the  deponent's 
miod  material  to  the  purpose. 

vV^ain ;  the  operations  necessary  to  the  pre- 
sentation of  the  evidence  to  the  senses  and 
cognizance  of  the  judge,  are  in  every  instance 
unavoidably  attended  with  a  certain  degree  of 
inconvenience,  in  one  or  more  of  three  shapes  : 
riz.  delay,  vexation,  and  expense.  If  in  any 
instance  it  should  happen,  as  in  many  instances 
it  may  and  does  happen,  that  the  relative  m^- 
nitude  and  weight  of  this  inconvenience  is  such 
as  to  render  it  preponderant  over  the  mischief 
of  whatever  chance  there  may  be,  that  injustice, 
as  abait:,  may  be  produced  for  want  of  the 
evidence;  on  that  supposition,  it  is  better  that 
the  evidence  in  question  be  not  presented  than 
that  it  idiould  be  presented. 

And  here  we  see  a  third  natural  and  proper  ob- 
ject  of  the  legislator's  care,  viz.  guarding  against 
the  pnxiuction  of  inconvenience  in  the  shape  of 
delay,  wxation,  or  expense ;  to  wit,  in  so  far  as 
surfi  inconvenience  is  either  superfluous,  or,  in 
comparison  with  the  mischief  attached  to  the 
injustice  resulting  from  the  exclusion  of  the 
eridence,  preponderant. 

Vexation  and  expense  being  incident  to  the 
presentation  of  evidence,  legal  powers  adapted 
!o  that  purpose  will  be  requisite  :  in  every  case, 
powers  of  the  compulsive  kind,  operating  by 
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f  feaeans  of  punishment ;  and,  in  some  cases, 
'i  powers  of  the  alluring  or  attractive  kind,  ope- 
rating by  means  of  the  matter  of  reward. 

To  arm  the^udge  with  powers  of  this  descrip- 
I  tion,  applicable  to  the  nature  of  this  case,  will 
thus  constitute  a  specific  object  of  the  legisla- 
tor's care,  referable  to  the  genei-al  head  above 
brought  to  view,  viz.  securing  the  forthcoming- 
ness  of  evidence.  But  this  being  among  the 
operations  that  fall  under  the  head  of  procedure, 
belongs  not  to  the  present  work. 

A  condition  necessarily  previous  to  any  de- 
terminate operation,  directed  to  the  causing  of 
this  or  that  article  or  source  of  evidence  to 
be  presented  to  the  cognizance  of  the  judge,  is 
the  knowledge,  or  at  least  the  conjectural  con- 
ception, of  its  existence.  Of  evidence,  the  ex- 
istence of  which  is  not  known  at  the  outset  of 
the  suit,  the  existence  may  sometimes  be  dis- 
covered in  the  course  of  it.  Either  immediately, 
or  with  the  intervention  of  any  number  of  links, 
one  article  of  evidence  may  lead  to  the  discovery 
and  to  the  successful  investigation  of  another. 

To  arm  the  judge,  and,  througti  the  medium 
of  the  judge,  the  parties  on  either  side,  with  the 
powers  necessary  to  the  investigation  of  evi- 
dence, constitutes  accordingly  another  natural 
and  proper  specific  object  of  the  legislator's  care, 
subordinate  to  the  same  general  object,  securing 
the  forthcomingness  of  evidence.  But  this 
likewise  must  be  referred  to  the  subject  of  pro- 
cedure, not  coming  within  the  design  of  the 
present  work. 

In  contemplation,  and  for  the  eventual  sup- 
port, of  a  right  or  rights  already  created  and 
conferred,  or  considered  as  about  to  be  createcb 
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and  conferred,  the  providence  of  individuals,  and 
in  some  instances  of  government  itself,  is  in 
use  to  create  or  apjioint  a  correspondent  and 
appropriate  species  of  evidence,  which,  in  con- 
sideration of  sucli  its  destination,  may  be  dis- 
tin|3^ished  by  the  general  denomination  of  pre- 
appointed  evidence. 

To  favour  the  institution  of  this  useful  species 
of  evidence,  constitutes  another  specific  object 
of  the  legislator's  care,  subordinate  to  the  same 
general  head,  securing  the  forthcomingness  of 
evidence. 

Under  each  of  these  several  heads  (those  only 
excepted  which  belong  more  properly  to  the 
subject  of  Procedure)  a  view  will  be  presented, 
in  the  first  place  of  what  seems  proper  to  be 
done  in  the  way  of  legislation,  in  the  next  place 
of  what  has  been  done  iu  the  way  of  legislation ; 
including  the  work  of  which  so  little  has  been 
done,  the  work  of  the  genuine  legislator,  and 
the  work  of  which  so  much  has  been  done,  the 
work  of  the  pseudo-legislator,  the  judge, — the 
judge,  making,  as  he  goes,  under  pretence  of 
declaring,  that  part  of  the  rule  of  action  which 
has  the  form  of  law. 

Speculation,  to  whatever  extent  pursued,  is 
of  no  value,  except  in  so  far  as  it  has  a  practical 
purpose.  In  the  present  work,  the  extent  to 
which  the  speculative  discussions  contained  in  it 
are  pursued,  is  considerable  :  but  the  view  vnth 
which  they  were  written  is  altogether  practical. 
The  object  was  to  find  an  answer  to  this  ques- 
tion,— -What  ought  to  be  the  part  taken  by  the 
legislator  in  relation  to  evidence  ? 

The  subject  of  Evidence  being  but  a  branch  of 
the  subject  of  Procedure,  both  have  their  foun- 
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dation  in  one  common  set  of  principles.  These 
principles  are,  the  ends,  the  direct  and  collateral 
ends,  of  justice,  the  proper  and  legitimate  ends 
of  procedure  :  on  the  one  hand,  rectitude  of  de- 
cision ;  which  may  be  said  to  have  place  when 
rights  are  conferred,  and  obligations  imposed, 
by  the  judge,  on  those  persons,  and  those  only, 
on  whom  the  legislator  intended  that  they  should 
be  conferred  and  imposed  :  on  the  other  hand, 
the  avoidance  of  unnecessary  delay,  vexation, 
and  expense.  The  first  may  be  called  the  di- 
rect end,  the  three  latter  the  collateral  ends  of 
justice. 

These  ends  are  the  ends,  and  the  only  ends, 
aimed  at  in  the  arrangements  proposed  in  the 
course  of  this  work.  In  the  form  of  reasons  for 
the  several  arrangements,  their  subserviency  to 
these  ends  is  all  along  brought  to  view.  Sub- 
serviency to  these  ends  is  in  like  manner  the 
standard  to  which  the  merit  or  demerit  of  the 
corresponding  arrangements  of  actually  esta- 
blished law  are  all  along  referred. 

But,  when  tried  by  tliis  standard,  the  arrange- 
ments of  the  existing  systems  of  law  being 
found  in  every  part  enormously,  and  to  all  ap- 
pearance purposely ;  defective,  the  inqui  ry  would, 
it  seemed,  have  been  imperfect,  and,  compara- 
tively speaking,  uninstructive,  if  the  cause  of 
such  their  aberration  had  not  at  the  same  time 
been  pointed  out.  This  cause  appeared  to  lie 
in  the  opportunity  which  the  authors  of  these 
arrangements  had  of  directing  them,  as  under 
the  impulse  of  sinister  interest  it  appears  they 
did  direct  them,  to  the  prosecution  of  certain 
false  ends,  and  in  particular  their  own  profes- 
sional and  personal  emolument  and  advantage. 
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To  Ihe  pursuit  of  the  legitimate  ends,  as  far  as 
they  have  been  pursued,  the  system  which  may 
be  distinguished  by  the  name  of  the  natural 
system  of  procedure,  has  owed  its  birth;  to  the 
poTRuit  of  the  spurious  and  sinister  ends,  the 
technical  system  of  procedure.  Of  the  natural 
■ystem,  in  every  family  the  domestic,  and  in 
most  states  variovis  courses  of  procedure  com- 
prehended under  some  such  name  as  the  sum- 
mary, may  afford  exemplifications. 

For  the  purpose  of  ascertaining  what  arrange- 
ments under  each  head  promised  to  be  most 
conducive  to  the  attainment  of  the  ends  of  jus- 
dee,  it  seemed  necessary  to  trace  up  to  their 
wmrces  or  causes  the  several  mischiefs  oppo- 
aite  to  these  ends ;  the  evils,  in  the  avoidance  of 
which,  the  attainment  of  those  ends  consisted. 
When  on  this  occasion  a  circumstance  presented 
itself  in  the  character  of  an  immediate  cause  of 
any  one  of  those  evils,  that  immediate  cause  was 
seen  to  originate  in  a  higher  cause,  that  higher 
oo  one  still  higher,  and  so  on  in  some  instances 
IS  high  as  through  four  or  five  degrees  or  removes. 
These  causes  presently  distributed  themselves 
into  two  divisions  :  natural,  the  original  and  irre- 
mfdiable  work  of  nature;  factitious,  the  work  of 
baman  agency  or  omission,  of  human  artifice  or 
imbecility.  In  the  factitious  causes  might  be 
feen  tlie  result  partly  of  folly,  partly  of  impro- 
bity ;  of  that  improbity  on  the  part  of  the  au- 
thors of  those  arrangements,  which  consists  in 
the  pursuit  of  the  sinister  ends  above  men- 
tioDca.* 

'  The  principal  diviaions  of  the  subject  bein^  thus  pointed 
DOt,  it  mj  be  useful  ia  exhibit  a  summaiy  view  of  the  topics 
that  iniglit  be  expected  to  be  handled  in  a  work  on  Evidence, 
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but  of  which  «ome  belong  more  properly  to  &  work  on  Pro- 
cedure at  large,  others  are  included  under  the   foregoing 

1.  Examination  at  ilepotienls, — mode  of  conducting  the 
examination  bo  as  to  avoid  producing  deception  on  one  hand, 
or  preponderant  vexation,  expense,  and  delay  on  the  other: 
see  Book  II.  SEcuRiTiEs,  and  Book  III.  Extraction. 

2.  Of  the  number  of  witnesses  to  be  required.  Requiring 
two  witnesses  is  excluding  every  witness  that  does  not  come 
accompanied  wilh  another.  The  propriety  of  this  exclusion 
■lands  upon  different  ground  in  the  two  cases  of  ordinaiy 
or  casual,  and  pre-appoinUd,  evidence.  See  Book  IX.  Ex- 
CLtTsioN,  and  Book  iV.  Pre-ap pointed. 

3.  Of  conclvsive  evidence.  Making  any  evidence  coaclo- 
Bive  ii  excluding  all  evidence  on  the  other  side.  See  Book  IX. 
Exclusion. 

4.  Authentication  of  evidence;  including  as  well  orally- 
delivered,  as  ready-written,  evidence.  See  the  Book  so  enti- 
tled (Book  Vll). 

fi.  De-authentication,  or  detection  of  un authenticity :  by 
this  is  done  in  regard  to  authenticity,  nhut  by  examination 
and  counter-evidence  is  done  in  regard  to  truth.  See  Le 
Clerc's  An  Crilica,  and  Book  VII.  aa  above. 

6.  Of  appropriate  evidence.  Under  this  head  might  come 
all  discussions  on  the  appositeness  of  evidence  in  rela- 
tion to  the  terms  of  the  instrument  of  demand  or  the  instru- 
ment oi  defence.  But  the  foundation  of  this  enquiry  is  not 
in  the  nature  of  things,  but  merely  in  the  technical  forms  of 
English  Common  Law.  It  has  no  place  in  Roman,  nor  even 
in  English  Equity  Law.  It  belongs  more  properly  to  Proce- 
dure at  large  than  to  Evidence. 

7.  Of  the  onus  probandi:  on  whom  it  lies. — Another  tide, 
the  importance  of  which  arises  chiefiy  out  of  the  imperfections 
of  English  Common  Law;  and  in  particular  of  that  feature  of  it 
which  forbids  to  draw  the  relation  from  the  mouths  of  the 
parties,  that  is,  from  those  who  are  likely  to  have  been  best 
acquainted  with  the  facts.  In  general,  the  proof  of  all  facta 
necessary  to  constitute  the  ground  of  a  demand,  lies  upon  the 
plaintiff,  by  whom  the  demand  is  made;  and  so  upon  the  de- 
fendant, in  the  case  of  the  defence.  Any  exceptions  should 
turn  upon  proportions,  as  between  delay,  eipence.  and  vexa- 
tion, on  each  side,  arising  out  of  the  particular  nature  of  each 
specie*  of  demand  or  defence;  that  is,  of  the  matters  of  fact 
of  which  the  ground  of  each  is  composed.  This  topic  too 
seems  to  belong  rather  to  Procedure  than  to  Evidence. 
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8.  Of  the  means  of  causing  evidence  to  be  forthcoming: — 
i  €.  of  causing  persons  and  things,  in  the  character  <^  sources 
of  evidence,  to  be  forthcoming,  and  to  yield  the  evidence  of 
which  thev  have  the  capacity  to  become  sources.  This  topic 
bdoogs  clearly  to  the  subject  of  Procedure. 

9.  Of  indicaiwe  evidence. — Indicative  evidence  is  a  name 
diat  may  be  given  to  any  evidence,  in  respect  of  its  being  so, 
not  in  relation  to  the  principal  fact  in  question,  but  in  te- 
htkm  to  the  existence^  of  this  or  that  person  or  thing,  in 
the  character  of  a  source,  from  whence  Evidence,  which  is 
snch  with  relation  to  the  fact  in  question,  may  be  derived. 
When  evidence  of  the  fact  in  question  is  investigated^  it  is 
through  the  medium  of  indicative  evidence.  This  belongs  to 
Procedure. 

10.  Of  spontaneously-delivered  evidence. — Spontaneously 
delivered,  is  a  name  which  may  be  given  to  evidence  when 
delivered  without  interrogation.  See  Book  II.  Securities, 
and  Book  III.  Extraction. 

1 1.  Of  evidence  sine  lite, — An  example  of  this  is,  where,  to 
enable  a  man  to  receive  money  from  an  officer  employed  in 
the  pavment  of  public  money,  evidence  shewing  his  title 
aost  be  produced.  Here,  as  elsewhere,  the  object  is  to 
guard  against  deception  in  the  most  effectual  way  possible, 
without  preponderant  or  uouecessary  vexation,  expense,  and 
dday.* 

12.  Of  scientific  evidence :  a  name  that  may  be  given  to 
information  delivered  by  persons  whose  capacity  of  furnish- 
ing it  is  founded  on  skill  and  experience  in  some  particular 
fine  of  art  and  science.  Persons  of  this  description,  though 
in  Eo^sh  law  confounded  with  witnesses,  ana,  not  without 
advantage,  treated  as  such,  are  in  fact  asort  of  assistants  to 
the  judge,  and  as  such  treated  by  Roman  law. 

In  the  case  of  Le  Brun,  a  domestic  servant,  erroneously 
eonvicted  of  the  murder  of  his  mistress,  Madame  Maael,  at 
Paris,  by  a  sentence  of  the  Lieutenant-Criminel,  dated  18th 
January  1690,t  mention  is  made  of  6ve  sorts  of  professional 
persons,  to  whom  the  denomination  of  experts  is  applied, 
and  of  whose  evidence  the  substance  is  reported.  Lock- 
smiths, to  explain  the  nature  of  a  master-key,  known  to  have 
been  in  his  possession,  and  its  relation  to  other  keys  belong- 

*  Ob  tkit  anl^t  «  few  pages  had  been  written  by  Mr.  Bentbam,  bat 
be  bad  aerer  completed  the  enquiry,  and  the  manuscript  in  the  bands  of 
dbe  EiBtor  wms  so  incomplete  that  be  has  thought  it  best  to  sapprsss  it* 
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ing  to  the  same  locks.  Cutlers,  to  say  whether  there  was  any 
relation  between  a  knife  found  upon  the  person  of  the  defen- 
dant, and  another  knife  which  appeared  to  have  been  made  use 
of  in  his  committing  the  murder,  but  had  been  found  in 
another  place.  Peruke-makers,  to  say  whether  a  few  hairs, 
that  had  been  found  in  the  clenched  hand  of  the  deceased, 
might  have  been  the  defendant's,  and  plucked  from  his  head. 
Washerwomen,  to  make  a  comparison  between  the  shirts  and 
neckcloths  of  the  defendant,  and  a  bloody  shirt  and  neck- 
cloth that  appeared  to  have  belonged  to  the  murderer,  and 
to  have  been  stained  with  blood,  in  the  coarse  of  die 
struggle.  Rope-makers,  to  say  whether  there  was  any  re- 
semblance between  some  cords  that  had  been  found  in  the 
possession  of  the  defendant,  and  a  strange  cord  which,  it  was 
thought,  might  have  been  made  use  of,  or  provided  for  the 
purpose  of  the  murder.  All  these  experts  are  mentioned  as 
navmg  been  nominated  by  the  Lieutenant-Criminel,  the  judge. 

13.  Of  time  and  place — their  influence  on  the  subject  of 
evidence. — The  principles  brought  to  view  in  an  already  pub- 
lished work,*  will  be  applied  to  this  ground,  whereyer  ne- 
cessary,  in  the  present  publication. 

14.  English  technical  writers  reviewed,  with  a  view  to  the 
method  observed,  and  the  rules  laid  down  by  them  on  the 
subject  of  evidence. — Comments  of  this  description  are  in- 
cidentally introduced,  wherever  they  appear  to  be  called  for* 
by  the  occasion. 

*  Emad  tar  riofluence  dct  Temps  et  dM  Lieux  en  Mati^re  de  Lefiila- 
tioo,.-^ublished  io  toI.  iii.  of  '*  Traits  de  Le^vUtioD,"  edited  liy  M.  Da« 
awQt. 
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CHAPTER  III. 


OF  FACTS — THE  SUBJECT  MATTER  OF  EVIDENCE. 

The  term  evidencCy  as  has  already  been  re- 
marked, is  a  relative  term.  Like  other  relative 
tenns,  it  has  no  complete  signification  of  itself. 
To  complete  the  signification  of  it,  to  enable  it 
to  present  to  the  mind  a  fixed  and  complete 
idea,  the  object  to  which  it  bears  a  necessary 
lefierence  must  be  brought  upon  the  stage.  I 
have  to  produce  evidence.  Evidence  of  what  ? 
Evidence  of  a  certain  yiw*  or  facts.  Facts  then, 
matters  of  fact,  are  the  subject  matter,  the 
necessary  subject  matter  of  evidence:  facts  in 
general,  of  evidence  in  general.  Before  we 
come  to  speak  of  evidence  in  detail,  it  will  be 
necessary  to  say  something  of  facts  in  general, 
considered  as  the  subject  matter  of  evidence. 

Of  fisurts?  Yes:  but  in  what  point  of  view 
considered  ?  Not  in  every  point  of  view,  but  in 
the  particular  point  of  view  in  which  the  con* 
templation  of  them  is  pertinent  to  the  design 
and  object  of  this  treatise.  Not  in  a  physical, 
not  in  a  medical,  not  in  a  mathematical  point 
of  view ;  not  in  a  barren,  and  purely  speculative, 
logical  point  of  view ;  not  in  any  point  of  view, 
but  a  legal. 


The  facts  then,  or  matters  of  fact,  the  species 
of  facts,  the  individual  facts,  here  under  con- 
sideration, are  those  facts,  and  those  only,  con- 
cerning the  existence  or  non-existence  of  which, 
at  a  certain  jwint  of  time  and  place,  a  per- 
suasion may  come  to  be  formed  by  a  judge, 
for  tlie  purpose  of  grounding  a  decision  there- 
upon. 

Thus  then,  the  circle,  within  which  the  class 
of  facts  in  question  is  comprised,  presents  itself 
as  a  comparatively  narrow  one. 

In  the  next  view  that  requires  to  be  given  of 
it,  the  extent  of  it  will  appear  boundless.  Nor 
indeed  does  it  admit  of  any  other  limits  than 
those  which  are  set  to  it  by  the  nature  of  the 
end  or  purpose,  with  a  view  to  which,  the 
world  of  facts  is  brought  thus  ujion  the  stage. 

Facts  then,  considered  as  the  subject  matters 
of  legal  decision,  and  for  that  purpose  of  evi- 
dence, may  be  distinguished  in  the  first  place 
into  principal  and  evidentiary. 

What  is  meant  by  the  words  principal  fact, 
and  evidentiary  fact,  has  been  seen  in  a  former 
chapter.*  The  (luestion  now  is,  what  facts  are 
to  be  considered  principal  facts,  and  evidentiary 
facts,  with  reference  to  a  legal  puqiose. 

By  principal  facts,  I  mean  tliose  facts,  which, 
on  the  occasion  of  each  individual  suit,  are  the 
facts  sought,  for  the  purpose  of  their  constituting 
the  immediate  basis  or  groimd  of  the  decision: 
insoniuch  that,  when  a  mass  of  facts  of  this  de- 
scription, having  been  sought,  is  deemed  to  have 
been  found,  the  decision  follows  of  course,  whe- 
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ther  any  other  facts  be  considered  as  found  or 
not. 

By  evidentiary  facts,  I  mean  such  facts  as  are 
not  competent  to  form  the  ground  of  a  decision 
of  themiselves,  nor  otherwise  than  in  as  far  as 
they  serve  to  produce  in  the  breast  of  the  judge 
a  persuasion  concerning  the  existence  of  such 
and  such  other  facts,  of  the  description  just  given^ 
viz.  principal  facts. 

Here  then  it  is  that  the  circle  expands  itself, 
and  seems  to  break  all  bounds.  Under  the 
\erm  prhicipal  facts,  when  the  mass  comes  to  be 
analyzed  and  divided,  facts  of  a  particular  de- 
scription, and  that  a  limited  one,  will  be  seen  to 
be  comprised.  But  under  the  description  of  evi- 
icnliary  facts,  all  facts  whatsoever — at  least  all 
fects  Uiat  are  capal)le  of  coming  under  human 
cognizance — ^will  be  seen  to  be  included.  For 
there  is  no  sort  of  fact  imaginable,  to  which  it  may 
not  happen  to  serve  as  evidence  with  relation  to 
some  pnncipal  fact.  It  is  only  by  the  consi- 
deration of  the  purpose  for  which  the  mention 
of  them  is  introduced,  that  the  view  we  are 
called  upon  to  take  of  them  is  circumscribed.* 

The  mass  of  principal  facts,  so  termed  with 
relation  to  judicial  investigation  and  evidence, 
comes   now  to  be  dissected  and  spread  out. 


*  In  a  succeeding  chapter,  a  distinction  will  come  to  be 
exhilnted  between  what  is  called  direct  and  what  is  called 
dreuwutaniial  evidence.  Direct  evidence  is  testimony,  or 
other  evidence,  applying  immediately  to  some  principal  fact 
as  above  distinguished :  circumstantial  evidence  is  evidence 
applying  immediately  not  to  any  such  principal  fact,  but  to 
some  evidentiary  fact :  to  some  other  fact  which  is  evidentiary 
with  reiatioD  to  such  principal  (act. « 
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The  task  would  have  been  a  long  and  laborious 
one,  had  it  not  already  been  performed  for  other 
purposes. 

In  a  work  which  is  already  before  the  public,* 
the  mass  of  facts  coming  directly  under  the 
cognizance  of  law,  has  been  thus  divided. 

In  the  penal  branch,  the  facts  that  become 
the  subject  matter  of  regulation  to  the  legisla- 
tor, and  thence,  of  decision  and  enquiry  to  the 
judge,  are — 


1.  Faclsofaninculpative, 
or  say  criminative  ten- 
dency. 

2.  Factsofanaggravative 
tendency. 

'1.  Facts  of  an  exculpa- 
tive, or  say  justi6ca- 
tive  tendency. 

2,  Facts  of  an  exemptive 
tendency  ;  viz.  with  re- 
ference to  the  punish- 
ment or  other  burthen- 
some  obligation. 

3,  Factsofanextenuative 
tendency  ."t" 

To  every  distinguishable  species  of  offence,  to 

"  Dumont. — Trailfes  de  Legislation  Civile  et  Penale, — 
Paris,  1802. 

t  Facts  of  ^ese  respective  tendencies,  as  thus  applied, 
are  also  tenned  arcvTositancet:  circumstances  of  inculpation, 
exculpation,  &c. :  for  any  fact  may  be  a  circumstance  ^rith 
reference  to  any  other  fact.  Ciroum  stantia:  objecU  bj 
which  a  given  object  is  considered  as  encompassed— wMcB 
are  considered  as  standing  rovnd  it. 


To  be  proved  by  evi- 
dence adduced  on 
the  part  of  the' 
plaintiff. 


To  be  disproved  by 
evidence  on  the 
part  of  the  plain- 
tiff, or  proved  byi 
evidence  on  the 
part  of  the  defend- 
ant. 
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€ferj  modification  of  delinquency,  belongs  its 
sepeiate  train  of  principal  iactsy  as  characterized 
by  the  above  distinctions. 

In  the  non-penal  branch  of  substantive  law 
md  pn>cedure — 

rCollative,  or  say  investitive 


To  be  proved  by  evi-  | 
deuce  adduced  on  | 
the  part  of  the- 
plaintiff. 


CAbli 


facts;  viz.  with  rela- 
tion to  the  right  which 
he  clainis  to  have  con- 
ferred  on  him,  with 
which  he  claims  to  be 
invested,  by  the  decision 
of  the  judge.* 
^ative,  or  say  divestitive 
facts;  viz.  with  rela- 
tion to  the  right  which 
the  plaintiff  claims  to 
have  conferred  on  him  : 
the  right  which  can  not 
be  conferred  on  the 
plaintiff,  but  by  im- 
posing on  the  defen- 
dant the  obligation 
correspondent  to  it.f 

To  trace  the  connection  between  the  several 
principal  facta,  (whether  individual  facts  be 
meant,  or  species  of  facts,)  and  the  several  evi- 
dentiaiy  facts  respectively  related  to  them  in 
that  character,  would  be,  practically  speaking, 
if  not  strictly  and  literally,  an  endless  task: 
at  any  rate  it  will  not  be  attempted  here. 
Volames,  equal  in  bulk  and  number  to  those  of 


To  be  disproved  by 
evidence  on  the 
jMurt  of  the  plain- / 
tiff,  or  proved  by( 
evidence  on  the 
part  of  the  de- 
fendant. 


*  Events,  or  other  facU,  constitutire  of  title, 
t-  Events,  or  other  facts,  destructive  of  title. 


44 


THEOBETIC  GROUNDS. 


an  encyclopedia,  might  be  written  on  this  one 
subject.  That  the  connection  between  sucli 
and  such  classes  of  principal  facts  and  their 
correspondent  evidentiary  lacts,  is  a  subject  on 
which  it  is  impossible  that  any  light  should  ba- 
thrown  by  rules  or  observations,  is  more  than  I 
would  take  upon  me  to  assert.  But  in  this 
case  the  field  of  enquiry  is  so  vast,  that  it 
appears  questionable  whedier  any  light  which 
the  subject  could  be  capable  of  receiving  from 
investigation  or  discussion,  would  be  capable 
of  compensating  for  the  obscurity  that  would  be 
thrown  upon  it  by  the  mere  quantity  of  the 
words,  the  accumulation  of  which  would  be 
necessary  for  the  puriK)se.  The  task  would  at 
any  rate  be  a  se|)arate  one,  a  task  perfectly  dis-  , 
tinguishable  from  that  of  the  present  treatise. 

Hitherto  the  0|ieration  of  judging  of  the 
degree  of  connection,  of  the  closeness  of  the 
connection,  between  a  principal  fact  and  an  al- 
leged evidentiary  fact,  has  been  an  operation 
of  the  instinctive  class;  an  operation  wliich  has 
never  been  attempted  to  be  subjected  to  rule, 
or  at  least  to  any  other  rules  than  what  have 
been  completely  arbitrary  and  irrational.  To 
take  the  business  out  of  the  hands  of  instinct, 
to  subject  it  to  rules,  is  a  task  which,  if  it  lies- 
within  the  reach  of  human  faculties,  must  at 
any  rate  be  reserved,  I  think,  for  the  improved 
powers  of  some  maturer  age. 

Facts  at  large,  whether  considered  as  princi- 
pal or  as  evidentiary,  may  be  divided  into  classes, 
according  to  several  different  modes  of  division. 

If,  on  the  occasion  of  judicial  procedure  in 
general,  and  the  evidence  elicited  for  the  pur- 
pose of  it,  DO  practical  benefit  were  derivable 
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firom  the  considering  facts  in  this  point  of  view, 
tnd  under  these  distinctions;  the  mention  of 
tbem  would  not  have  found  its  place  in  this 
work.  But  the  conception  entertained  respect* 
ktg  the  nature  of  the  facts,  in  relation  to  which . 
evidenee  will  come  to  be  elicited,  and  the  nature 
of  the  evidence  so  applied,  and  of  the  appli-^ 
cation  made  of  it,  would  without  close  attention 
totiiese  distinctions  be  inadequate,  and  in  prac- 
tice delusive. 

Applying,  as  they  will  be  seen  to  do,  to 
every  part  of  the  field  of  thought  and  action,  in- 
dndmg  that  of  art  and  science,  the  instruction, 
if  any,  which  may  be  found  derivable  from 
them,  will  not  be  the  less  useful  in  practice. 

Applying,  as  they  will  be  seen  to  do,  to 
judicial  procedure,  sometimes  directly,  some- 
times through  the  medium  of  the  correspondent 
fliibsCantive  branch  of  law;  the  utility  of  the 
mention  here  made  of  them  will  not  be  di- 
minished  by  any  application  which  may  be 
capable  of  being  made  of  it  to  any  other  por- 
tion of  the  field  of  art  and  science. 

I.  Distinction  the  Jirst.  Facts  physical,  facts 
psychological. 

The  source  of  the  division  here  is,  the  sort  of 
beings  in  which  the  fact  is  considered  as  having 
its  seat. 

A  physical  fact  is  a  fact  considered  to  have 
its  seat  in  some  inanimate  being :  or,  if  in  an 
inimate  being,  by  virtue,  not  of  Ae  qualities  by 
which  it  is  constituted  animate,  but  of  those 
which  it  has  in  common  with  the  class  of  inani- 
mate beings. 

A  psychological  fact  is  a  fact  considered  to 
liave  its  seat  in  some  animate  being ;   and  that. 


by  virtue  of  the  qualities  by  which  it  is  con- 
sututed  animate. 

Thus,  motion,  considered  simply  as  such, 
when  predicated  of  any  being,  is  a  physical 
fact:  true,  it  is  an  attribute  of  animate  beings, 
but  not  in  virtue  of  those  qualities  which  con- 
stitute them  animate,  smce  it  is  equally  an  at- 
tribute of  inanimate  ones. 

But  if,  to  the  word  motion,  we  add  the  word 
voluntary;  we  then  introduce,  over  and  above 
the  physical  fact  of  the  motion,  another  fact: 
viz.  an  exertion  of  the  will,  considered  as  pre- 
ceding and  causing  the  motion.  This  last  feet 
is  a  psychological  fact;  since  it  is  not  capable 
of  having  its  seat  in  any  other  than  animate 
beings:  nor  in  them,  by  virtue  of  any  other 
qualities  than  those  by  which  they, are  consti- 
tuted animate. 

Of  these  two  simple  facts — one  a  physical, 
the  other  a  psychological  fact — is  composed  the 
complex  fact,  voluntary  motion;  a  fact  of  a  mixed 
character,  partly  physical,  and  partly  psycho- 
logical. 

The  classification  and  arrangement  of  physi- 
cal facts  must  be  left  to  natural  philosophers. 
The  classification  and  arrangement  of  psycho- 
logical facts  must,  in  like  manner,  be  left  to 
metaphysicians.  It  may  not  be  improper,  how- 
ever, to  give  in  this  place  a  short  indication  of 
some  of  the  principal  classes  of  psychological 
facts. 

1.  Sensations:  feelings  having  their  seat  in 
gome  one  or  more  of  the  five  senses;  sight, 
hearing,  smell,  taste,  and  touch. 

Sensations  again  may  be  subdivided  into 
those  which  are  pleasurable,  those  which  are 
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painful,  and  those  which,  not  being  attended 
with  any  considerable  degree  of  pleasure  or 
pain,  may  be  called  indifferent. 

2.  Recollections :  the  recollections  or  re- 
membrances of  past  sensations. 

3.  Judgments;  that  sort  of  psychological  fact 
which  has  place  when  we  are  said  to  assent  to 
or  dissent  from  a  proposition. 

4.  Desires;  which,  when  to  a  certain  degree 
strong,  are  termed  passions. 

5.  Volitions,  or  acts  of  the  will,  &c. 

II.  Distinction  the  second.  Events,  and  states 
of  things.  Source  of  the  division  in  this  case, 
the  distinction  between  a  state  of  motion  and  a 
state  of  rest. 

By  a  fact  is  meant  the  existence  of  a  portion 
of  matter  inanimate  or  animate,  either  in  a  state 
of  motion  or  in  a  state  of  rest. 

Take  any  two  objects  whatever ;  consider 
them  at  any  two  successive  points  of  time :  they 
have,  during  these  two  portions  of  time,  been 
either  at  rest  with  relation  to  each  other,  or 
one  of  them  has,  with  relation  to  the  other, 
been  in  motion :  has  in  the  course  of  that  length 
of  time  changed  its  place. 

The  truth  is  that,  as  far  as  we  are  able  to 
judge,  all  portions  of  matter,  great  and  small 
together,  are  at  all  times  in  motion  :  for  in  this 
case  is  the  orb  on  which  we  exist,  and,  as  far  as 
we  can  judge,  all  others  which  come  under  the 
cognizance  of  our  senses.  AVhen,  therefore,  in 
speaking  of  any  portion  of  matter,  rest  is  attri- 
buted to  it,  the  rest  ascribed  to  it  cannot  be  un- 
derstood in  any  other  sense  than  a  relative  one. 

Whether  they  or  one  of  them  be  in  motion,  or 
whether  both  of  them  be  at  rest,  any  two  por- 
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tions  of  matter  may  be  considered  and  spoken  of 
in  relation  to  one  anotlier;  and  in  this  case  the 
most  obvious  and  simple  lelaLion  is  the  relatioa 
of  distance. 

Thus  it  is  then,  that,  considered  in  the  most 
simple  state  in  wliich  it  can  be  a  subject  or  ob- 
ject of  consideration,  a  fact  may  be  eitlier  a  state 
of  things  or  a  motion,  and  under  one  or  other  of 
these  descri[»tions  it  cannot  but  come. 

By  an  event  is  meant  some  motion,  considered 
as  havinjj  actually  come  about  in  the  course  of 
nature.  Thus,  whatever  be  llie  occasion,  the  or- 
dinary subjects  of  consideration  and  difK;uurse 
come  under  the  general  denomination  of  states 
of  things,  or  events,  or  bulh. 

The  fall  of  a  tree  is  an  event,  the  e.\istence  of 
the  tree  is  a  state  of  things :  both  are  alike 
facts. 

An  act  or  action  is  a  name  given  to  an  event 
in  so  far  as  it  comes  to  be  considered  as  having 
had  the  human  will  for  the  immediate  cause 
of  it. 

A  fact,  then,  or  a  matter  of  fact,  is  either  the 
existence  of  two  or  more  things,  considered,  in 
relation  to  one  another,  as  being  in  a  state  of  rest 
during  successive  portions  of  time, — or  an  event ; 
in  the  idea  of  which  event  is  uniformly  inclu- 
ded that  of  motion  on  the  part  of  some  portion 
of  matter,  i.  e.  a  change  in  its  relative  [wsition 
to,  and  distance  from,  some  other  portion  of 
matter. 

An  act  or  action,  a  human  act,  a  human  ac- 
tion, is  either  external  or  purely  internal.  In 
the  instance  of  an  external  act,  there  must  of 
necessity  be  something  of  complication  :  for  to 
the  external  action  of  the  body  or  some  part  of 


it  must  have  been  added  an  antecedent  act  of  the 
will ;  an  internal  act,  but  for  which  it  would  have 
been  on  the  footing  of  those  motions  which  are 
exhibited  by  the  unauimated  and  even  by  the  un- 
oigaoized  ingredients  in  the  composition  of  such 
forts  of  the  world  as  are  perceptible  to  us. 

An  internal  act  may,  on  the  other  hand,  be  of 
the  simplest  kind,  unattended  by  any  motion  on 
the  part  of  any  portion  of  matter  exterior  to  the 
individual  whose  act  it  is. 

It  being  understood  that  it  is  to  the  mind  that 
it  i*  ascribed  and  attributed,  the  term  motion 
may  still  be  employed  in  tlte  designation  of  it, 
although,  in  what  happens  in  the  mind  upon  the 
occasion  in  question,  no  change  of  place  can  be 
observed  :  for,  in  speaking  of  what  passes  in  the 
onnd,  wo  must  be  content,  for  the  most  part,  to 
employ  the  same  language  as  that  which  we 
employ  in  speaking  of  what  passes  in  and  about 
the  body,  or  we  coidd  not  in  any  way  make  it 
the  subject  of  discourse, 

III.  Distinction  the  third.  Facts  positive  and 
net^tive. 

In  this  may  be  seen  a  distinction,  which  be- 
IfHigs  not,  as  in  the  former  case,  to  the  nature  of 
the  facts  themselves,  but  to  that  of  the  discourse 
wliich  we  are  under  the  necessity  of  employing  in 
speaking  of  them. 

In  the  existence  of  this  or  that  state  of  tilings, 
designated  by  a  certain  denomination,  we  have 
a  positive,  or  say.  an  athrmative  fact :  in  the  non- 
existence of  it,  a  negative  fact. 

But  the  non-existence  of  a  negative  fact  is  equi- 
valent to  the  existence  of  the  correspondent  and 
opposite  positive  fact :  and  unless  this  sort  of 
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relation  be  well  noted  and  remembered,  great 
is  the  confusion  that  may  be  the  consequence. 

The  only  really  existing  facts  are  positive 
facts.  A  negative  fact  is  the  non-existence  of  a 
positive  one,  and  nothing  more :  though,  in  many 
instances,  according  to  the  mode  of  expression 
commonly  employed  in  speaking  of  it,  the  real 
nature  of  it  is  disguised.  Thus,  by  healtfi,  is 
meant  nothing  more  than  the  absence,  the  non- 
existence, of  disease ;  by  mmority,the  individual's 
non-arrival  at  a  certain  age ;  by  darkness,  the  ab- 
sence of  light ;  and  so  on. 

For  satisfying  himself  whether,  in  the  case  of 
a  certain  fact,  it  is  the  existence  or  the  non- 
existence, the  presence  or  the  absence  of  it,  that 
is  in  question,  the  course  a  man  may  take  is  to 
figure  to  himself  the  corresponding  image :  he 
will  then  perceive  whether,  by  the  expression  in 
question,  it  is  the  presence  or  the  absence  of 
mat  same  image  that  is  indicated  and  brought 
to  view. 
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CHAPTER  IV. 


OF    THE    SEVERAL    SPECIES    OR   MODIFICATIONfl 

OF    EVIDENCE. 


Ok  evidence,  as  of  any  other  sort  of  thing,  the 
number  of  possible  species  has  no  other  hmits 
than  what  are  set  by  the  number  of  points  of 
difference  observable  by  the  human  mind,  in 
the  several  individual  objects,  for  the  conjunct 
designation  of  which,  the  generic  term  in  ques- 
tion is  employed. 

Of  the  species  or  modifications  of  evidence 
actually  distinguished  in  the  course  of  this  in- 
quiry, and,  for  the  purpose  of  it,  designated,  each 
of  them,  by  its  appropriate  name,  it  may  be  of 
use  to  give  a  simultaneous  intimation  at  this 
early  stage. 

In  the  present  work  our  concern  is  chiefly  with 
judicial  evidence.  With  regard  to  evidence  in 
general,  as  contradistinguished  from  judicial 
evidence  in  particular,  only  one  distinction  shall 
be  brought  to  view  in  this  place.  Such  others 
as  may  hereafter  become  needful,  will  be  noti- 
ced as  the  occasion  shall  arise. 

The  evidence  by  which,  in  any  mind,  per- 
suasion is  capable  of  being  produced,  is  derived 
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from  one  or  other  or  both  of  two  sources :  from 
the  operations  of  the  perceptive  or  intellec- 
tual faculties  of  the  individual  himself,  and 
from  the  supposed  operations  of  the  like  faculties 
on  the  part  of  other  individuals  at  large. 

For  distinction's  sake,  to  evidence  of  the  first 
description,  the  term  evidence  ab  intra  may  be 
applied :  to  evidence  of  the  other  descriptioD, 
evidence  ab  e.itrtl. 

The  modifications  of  which  evidence  ab  hitrA 
is  susceptible,  are,  perception,  attention,  judg- 
ment, memory  :  imagination,  a  faculty  little  less 
busy  than  any  of  the  otliers,  and  but  too  fre- 
quently operating  in  the  character  of  a  cause  of 
persuasion,  being  excluded,  as  not  appearing 
capable  of  being  with  strict  propriety  ranked 
among  tlie  modifications  of  evidence. 

Evidence  ab  extrh  has  place,  in  so'  far  as  the 
persuasion  has  its  source  or  efficient  cause  in 
the  agency  of  some  person  or  persons  other 
than  he  whose  persuasion  is  in  question. 

The  sort  of  agency  from  which  such  persua- 
sion is  derived,  is  either  discourse  or  deportment.* 

So  much  for  evidence  in  general.  We  have 
now  to  notice  the  several  species  into  which  we 
shall  have  occasion  in  the  sequel  to  consider 
judicial  evidence  as  divided. 

Of  evidence,  as  of  every  other  sort  of  thing, 
the  aggregate  mass,  considered  as  a  whole,  may, 
in  idea,  at  one  division,  be  divided  into  two  or 
any  greater  number  of  parts,  in  any  number  of 

*  Discourse  comes  mostly  under  that  sort  of  evidence 
which  there  will  be  occasion  to  distin^ish  by  the  appellation 
of  dirtcl:  deportment,  serving  or  contributing  to  produce 
persuasion,  but  not  operating;  in  the  way  of  discour&G,  beloDp 
exclusively   to  the  class  of  circumttaDtial  evidence.      See 
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different  directions,  by  divisions  taken  from  so 
many  sources  of  division :  just  as  a  field  may  be 
divided  into  two  parts  any  number  of  times, 
each  time  by  a  hne  drawn  from  any  point  in  any 
one  of  its  boundaries  to  a  different  point  in  any 
other  of  its  boundaries.  So  many  different 
points  to  or  from  which  the  division  is  made,  so 
many  different  sources  of  the  several  divisions 
thus  made. 

In  the  determination  of  the  species  of  judicial 
evidence  of  which  there  will  be  occasion  to  make 
mention,  in  the  course,  and  for  the  purpose,  of  the 
present  work  ;  the  following  are  tlie  sources  of 
the  principal  divisions,  of  the  first  order,  that  have 
been  made. 

1.  Source  of  division — nature  of  the  source  of 
the  evidence.  The  species  wliich  are  the  result 
of  the  division  made  in  this  direction  and  from 
this  source,  are,  personal  evidence,  and  real  evi- 
dence. Personal  evidence,  that  which  is  af- 
forded by  some  human  being — by  a  being  belong- 
ing to  the  class  of  persons  :  real  evidence,  that 
which  is  afforded  by  a  being  belonging,  not  to 
the  class  of  persons,  but  to  the  class  of  things. 

2.  Source  of  division,  in  the  case  of  personal 
evidence, — state  of  tlie  will,  in  respect  of  action 
or  inaction,  on  the  occasion  on  which  it  issues 
from  that  its  source.  Species  resulting  from 
the  mode  of  division  deduced  from  this  source, 
— voluntary  personal  evidence,  and  involuntary 
personal  evidence. 

Voluntary  personal  evidence  may  be  termed, 
all  such  evidence  as  is  furnished  by  any  person 
by  means  of  language  or  discourse;  or  by  signs 
of  any  other  kind,  designed  by  him  to  perform  the 
function,  and  produce  the  effect,  of  discourse. 
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Testimonial  is  the  term  by  which  evidence  of  this 
description  will  henceforward  be  designated. 

To  the  head  of  involuntary  personal  evidence 
may  be  referred  all  such  personal  evidence  as, 
being  the  result,  sign,  and  expression,  of  some 
emotion,  is  exhibited  not  only  not  in  consequence 
of  any  act  of  the  will  directed  to  that  end,  but 
frequently  in  spite  of  the  will  and  every  exertion 
that  can  be  made  of  it.  To  this  head  belong, 
for  example,  all  involuntary  modifications  of 
■which  the  deportment,  and  all  involuntary 
changes  of  which  the  countenance,  is  suscep- 
tible. 

3.  Being  in  both  cases  personal  and  volun- 
tary, and  thus  testimonial,  the  lot  of  evidence 
in  question  may  either  have  been  brought  into 
existence  on  the  occasion  of  the  cause  in  which 
it  is  exhibited,  or  otherwise  than  on  the  occasion 
of  the  cause.  Source  of  division,  in  this  case, — 
relation  of  tlie  evidence  in  question,  at  the  time 
of  its  coming  into  existence,  to  the  cause,  on  the 
occasion  and  for  the  purpose  of  which  it  is 
produced.  Species  of  evidence  deduced  from 
this  division,— -depositional  testimonial  evidence, 
and  documentary  evidence. 

4.  The  signs  by  which,  at  its  coming  mto  ex- 
istence, the  article  of  evidence  in  question,  being 
depositional  testimonial  evidence,  stands  expres- 
sed,— may  be  either  of  the  evanescent  kind  (such 
as  sounds,  and  those  visible  signs  which  through 
necessityare  sometimes  employed  instead  of  these 
audible  ones),  or  permanent,  such  as  written  or 
printed  words  or  figures.  Source  of  division, — 
nature  of  the  signs  employed  for  the  delivery  (viz. 
the  original  delivery)  of  the  testimony.  Species 
of  evidence  deduced  from  this  division, — oral 
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or  orally-delivered  depositional  testimony,  and 
Ecriptitious  or  scriptitiously  delivered  deposi- 
tional  testimony. 

5.  In  the  case  of  testimonial  evidence,  the 
Hibject  of  the  testimony  is  either  the  very  fact, 
ibe  existence  or  non-existence  of  which  is  the 
principal  matter  of  fact  in  question,  or  some  fact 
which,  though  distinct  from  it,  is  considered  as 
being  evidentiary  of  it.  Source  of  the  division  in 
this  case, — identity  or  diversity  of  the  matter  of 
fact,  asserted  by  the  deponent  in  the  instances 
in  question,  with  the  principal  fact  in  question  in 
the  cause.  Species  which  are  the  result  of  the 
division  made  in  this  direction  and  from  this 
source, — direct  evidence,  and  circumstantial  evi- 
deiice. 

All  eridence  which  comes  under  the  descrip- 
tion of  real  evidence,  is  circumstantial  evidence. 

6.  Of  the  lot  of  testimonial  evidence  in  ques- 
tioo,  the  trustworthiness  or  legitimately  proba- 
tive force  will  depend  upon  the  number  and 
efficiency  of  the  several  securities  for  correctness 
and  completeness  that  have  been  or  can  be 
brought  to  bear  upon  it.  If,  in  the  instance  in 
question,  the  list  of  these  securities  be  com- 
l^ete,  the  article  of  evidence  may  be  said  to  be 
m  ta  ordinary  degree  trustworthy,  and  may  be 
leroted  ordinary  evidence ;  if  any  one  or  more 
of  these  securities  be  wanting,  it  will  be  in  an 
tolbrior  degree  trustworthy;  and,  however  diffe- 
rent from  one  another  in  all  other  respects,  the 
aeveni  species  of  evidence  that  agree  with  one 
aootherin  this  particular  may  be  comprehended. 
uy  or  all  of  them,  under  the  appellation  of 
wakakift  evidence. 
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7,  Whatever  written  evidence  is  adduced  on 
the  occasion  and  for  the  purpose  of  the  cause  in 
question,  was,  at  the  time  of  its  being  brought 
into  existence,  created  either  with  the  design  of 
its  being  employed  on  the  occasion  and  for  the 
purpose  of  a  cause  or  suit,  nr  without  any  such 
design.  In  the  last  case  it  may  be  termed 
casually- written  evidence.  To  this  head  belong 
private  letters  and  memorandums.  If  created 
with  the  design  of  being  employed  in  a  cause  or 
suit;  it  either  was  intended  to  be  employed  on 
the  occasion  and  for  the  purpose  of  some  deter- 
minate and  individual  cause  or  suit,  or  else  to 
be  eventually  employed  on  the  occasion  and  for 
the  purpose  of  some  suit  or  cause  of  this  or  that 
particular  species,  but  not  individually  determi- 
ned. Source  of  the  division  in  this  case, — deter- 
minatcncss  or  indeterminateness  of  the  suit  or 
cause,  for  the  purpose  of  which,  the  article  of 
evidence  in  question,  being  of  the  written  kind, 
was  brought  into  existence.  Species  which  are 
the  result  of  the  division  made  in  this  direction 
and  from  thi.s  source, — unpreappointed  written 
evidence,  and  preappointed  evidence. 

Thus,  the  affidavit  of  a  witness,  delivered  in 
the  usual  way,  on  the  occasion  of  a  cause  of  any 
kind  in  which  that  sort  of  evidence  is  admitted, 
is  unpreappointed  evidence ;  since  it  is  created 
with  a  view  to  be  employed  on  the  occasion  and 
for  the  purpose  of  this  particular  cause.  But  a 
deed  of  conveyance  of  an  estate  is  preappointed 
evidence ;  for  it  is  created  for  the  purpose  of 
being  eventually  employed  in  some  suit  or  suits, 
should  any  such  happen  to  arise,  but  it  is  not 
created  with  a  view  to  any   determinate  suit; 
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since,  at  the  time  when  it  is  created,  it  is  as  yet 
uncertain  whether  any  suit  of  tlie  particular  kind 
in  question  will  ever  arise  or  not. 

8.  The  evidence  being  testimonial ;  source  of 
the  division, — identity  or  diversity,  as  between 
the  imrrating  or  deposing  witness  and  tlie  alleged 
and  supposed  percipient  witness.  Species  of 
evidence  deduced  from  this  source, — original 
evidence,  and  unoriginal  evidence. 

The  evidence  may  be  termed  original,  when 
the  deposing  witness, — the  witness  by  whom,  for 
the  information  of  the  judge,  a  statement  is  made 
concerning  the  matter  of  fact  in  question, — was 
the  very  person  to  whose  senses  the  matter  of 
fact  in  question  did,  at  tlie  time  and  place  in 
question,  in  so  far  as  such  his  deposition  is  true, 
present  itself. 

The  e\idence  may  be  termed  unoriginal,  in  so 
far  as  the  narrating  witness  in  question  speaks 
of  some  other  person,  and  not  of  himself,  as  the 
person  to  whose  perceptive  faculty  the  supposed 
matter  of  fact  in  question  did,  at  the  time  and 
place  in  question,  present  itself. 


OF   THE   PROBATIVE    FORCE   OP    EVIDENCE. 

Section  I. — Ordinary  degree  of  probative  force, 
— what. 

Of  the  several  objects  that  come  within  the 
present  design,  the  first  being  the  prevention  of 
deception,  I  proceed  to  take  a  concise  view  of 
what  may  be  proper  to  be  done  for  the  produc- 
tion of  a  result  so  essential  to  justice. 

Deception  is  a  relative  term:  judgment,  re- 
garded as  false,  is  so  regarded  vrith  relation  to 
some  other  judgment  taken  as  a  standard ;  which 
standard,  by  the  unalterable  constitution  of  the 
human  mind,  and  of  the  language  by  which  its 
perceptions  arc  undertaken  to  be  expressed, 
can  never  be  other  than  the  judgment  of  the 
individual  by  whom  the  term  deception  is  em- 
ployed. 

A  mass  of  evidence  being  produced  on  the 
plaintiff's  side  of  the  cause;  and  on  the  defend- 
ant's, no  matter  whether  a  mass  of  counter  evi- 
dence or  none  (say  to  simplify  the  matter,  none) ; 
the  judge,  grounding  on  this  evidence  his  deci- 
sion>  so  far  as  the  question  of  fact  is  concerned, 
decides  in  favour  of  the  plaintiff's  side. 

Taking  note  of  this  decision,  and  of  the  evi- 
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iavx  on  which  it  was  grounded ;  the  judgment 
or  opinion  delivered  by  me  on  the  subject  is,  that, 
in  this  instance,  deception,  with  the  mis-decision 
that  has  followed  upon  it  of  course,  has  had 
place. 

Developed,  my  opinion,  as  expressed  above, 
wiU  be  found  to  amount  to  this :  of  the  body  of 
evidence  collected  by  the  judge,  the  probative 
force  is  not,  in  my  opinion,  great  enough  to  war- 
rant the  conclusion  he  has  drawn  from  it;  to  wit, 
a  conclusion,  expressing  his  belief  of  the  exist- 
ence of  the  matter  of  fact  undertaken  on  the 
plaintiff's  side  to  be  proved,  viz.  by  the  delivery 
of  this  body  of  evidence. 

In  this  opinion  of  mine,  thus  declared,  it  is  as- 
sumed and  implied,  as  a  notorious  matter  of  fact, 
— that  the  quality  by  which  testimony  or  other 
evidence  delivered  by  an  individual  in  relation  to 
amatterof  fact,  produces,  on  the  part  of  another 
todividuai,  a  belief  of  the  existence  of  that  mat- 
ter of  fact,  is  susceptible  of  degrees  in  point  of 
fuantit^:  tliat  in  my  own  mind  the  quantity 
of  this  quality  was  not  sufficient  to  produce 
that  effect  which  it  produced  on  the  mind  of 
the  judge:  and  this  being  the  case,  it  is  im- 
posnble  for  me  not  to  regard  the  judge  as 
baring,  in  respect  of  such  his  opinion,  been 
deceived.* 

The  quantity  of  probative  force  incident  to 
a  body  of  evidence,  is  manifestly,  as  above  ex- 

*  Or  ao  occasion  of  this  BOrt,  the  ultimate  standard  of 
nclitiide  can  no  more  be  exterior  to  the  mind  in  which  the 
opnioo  declared  is  formed,  in  the  case  of  the  most  diffident, 
tkn  in  the  case  of  the  most  confident,  of  mankind.  Instead 
ef  taiiiDg  my  own  view  of  the  matter  for  the  ground  of  the 
opiaioo  10  declared  by  me,  suppose  me  to  take  that  of  Hy- 
puctilo,  l^jodga  of  appeal,  Buperoidioate  to  the  judge  fiist 


plained,  susceptible  of  degrees:  and  what  is 
equally  manifest,  is,  that,  to  warrant  a  decision 
conformable  to  the  tendency  of  the  evidence,  it  is 
not  necessary  that  the  probative  force  of  it  should 
in  every  instance  be  at  the  highest  degree. 

To  form,  for  the  purpose  of  discourse,  a  no- 
minal standard  of  comparison ;  let  us  take  a 
mass  or  lot  of  evidence,  of  such  a  description,  as, 
in  the  judgment  of  the  ordinary  run  of  mankind, 
is  found  sufficient,  (if  not  contradicted  or  other- 
wise counter-evidenced.)  to  produce  a  belief  of 
tlie  existence  of  the  matter  of  fact  which  it  as- 
serts: and  this  mass  of  evidence,  let  it  be  the 
deposition  of  an  individual  taken  by  lot,  and  un- 
known to  the  j  udge ;  the  witness  who  thus  deposes 
asserting,  that,  in  the  situation  of  percipient  wit- 
ness, the  matter  of  fact  presented  itself,  under  the 
circumstances  stated  by  him,  to  the  cognizance 
of  his  senses. 

Let  us  call  the  probative  force  possessed  by 
an  article  of  evidence  of  this  description,  the 
ottlinan/  degree  of  probati\'e  force. 

What  is  manifest  to  every  man  is,  that,  by  e\i- 
dence  of  this  description,  belief  is  frequently, 
indeed  most  commonly,  produced;  and  that,  in 
the  greatest  number  of  cases,  of  the  belief  so  pro- 
duced, right  judgment,  and  not  deception,  is 
the  consequence. 

Unfortunately,  what  is  equally  notorious,  is, 
that,  of  belief  thus  produced,  deception  is  but 
too  frequently  the  consequence. 

In  another   case,  in  which    the  quantity  of 


ipokcn  of :  the  opinion  of  Hypercrito  is  the  standard  of  rec- 
titude, so  far  as  assumed  b^  me  for  that  purpose  :  but,  ia  pro- 
souDcing  that  the  opinion,  whatever  it  may  have  been,  pro- 
nouDced  by  Hypercrito,  ii  right,  my  judgment  has  not  as- 
■unwd  ujr  ttaiuUrd  of  rectitude  utetior  to  ittelf. 


Chjip.  v.] 


PROBATIVE  POncE. 


Gl 


probative  force  has  been,  to  a  certain  degree, 
greater  than  it  was  in  the  one  first  mentioned, 
deception  has  not  been  so  frequently  the  con- 
sequence. 

Here  then  we  have  an  assumed  nominal 
standard  of  comparison  for  the  probative  force 
of  evidence :  a  lot  that  comes  up  to  this 
standard,  but  does  not  rise  above  it,  is  what  is 
meant  by  an  ordinary  mass  or  lot  of  evidence  ; 
a  mass  or  lot  that  is  considered  as  rising  above 
it,  may  be  termed  a  mass  or  lot  of  superordi- 
nary  or  superior  endencc  :  any  mass  or  lot  that 
is  considered  as  falling  short  of  it,  may,  in  like 
manner,  be  termed  a  mass  or  lot  of  infra-ordi- 
nary or  inferior  evidence. 

The  greater  tlie  quantity  of  probative  force 
in  the  mass  of  evidence  produced  on  one  side^ 
deduction  made  of  that  which  is  produced  on 
the  other  side ;  the  more  certain  in  the  eyes  of  a  | 
bystander  will  be  its  effect  on  the  mind  of  the  i 
judge,  and  the  greater  in  the  mind  of  the 
judge  will  be  the  ease  and  satisfaction  with 
which  the  judgment  of  belief  pronounced  on  the 
strength  of  it  will  be  accompanied. 

As  it  is  the  business  of  the  legislator  so  to  i 
order  matters  that,  on  each  occasion,  the  ob-  i 
tainable  quantity  of  probative  force  shall  be  as 
great  as  possible ;  so  it  is  the  business  of  the 
judge  to  be  aware  of  all  the  several  circum- 
stances by  which  that  quantity  is  capable  either 
of  being  augmented  or  diminished. 


Section  II. — Probative  force,  bi/  what  circum- 
stances increased. 

A  quantity  of  probative   force    being  thus 
marked  out  for  a  standard,  let  us  proceed  to 
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observe  by  what  circurastances  that  quantity  is 
capable  of  receiving  increase  and  decrease. 

1 .  One  source  of  increase  is  derived  from  the 
quality  of  the  supposed  percipient  or  observing 
witness,  thus  standing  forth  m  the  character  of 
a  narrating  or  deposing  witness.  In  the  case  of 
that  witness,  the  probative  force  of  whose  testi- 
mony was  assumed  above  as  the  standard  quan- 
tity, the  deponent  was  taken  from  the  middle 
rank  or  level,  in  respect  of  the  qualities,  moral 
and  intellectual,  the  union  of  which  is  necessary 
to  trustworthiness.  But,  suppose  that  this  or 
that  visible  situation  or  station  in  life,  (whether 
constituted  by  opulence,  rank,  power,  or  official 
function,  or  any  combination  of  these  circum- 
stances) is  by  general  experience  found  to  ren- 
der a  man  less  apt,  on  the  sort  of  occasion  in 
question,  to  deliver  a  statement  in  any  respect  in- 
correct or  incomplete,  than  a  man  of  a  different 
condition,  inferior  or  even  superior,  it  is  not  at 
present  necessary  to  determine  which : — ^here, 
viz.  in  the  qttality  or  condition  in  life  of  the  per- 
son, (the  narrating  or  deposing  witness),  we 
see  one  source  from  which  the  probative  force 
of  an  article  or  mass  of  evidence  may  receive 
increase. 

To  this  head  belongs,  and  on  this  ground 
stands,  whatever  superior  degree  of  credence 
has  in  practice  been,  or  may  with  propriety  be, 
given,  to  official  evidence  in  general,  or  to  the 
testimony  of  persons  invested  with  judicial 
offices  in  particular.* 

!ss  it  be  a  superior  presumption  of  noo-eiposure  to 
the  sedactiTe  iDflueace  of  sinister  interest. 

Persons  to  whose  testimony,  in  consideration  of  the  offices 
occupied  by  them  respectively,  a  supcrordinary  quantity  of 
probative  force  is  attributed,  beiDg  placed  in  those  offices  by 


2.  Aflother,  and  a  much  more  distinct  and  un- 
questionable, source  of  increase,  is  that  which 
is  derived  from  the  number  of  the  witnesses. 
Here  the  mode  of  the  increase  being  of  the  ut- 
most possible  simpUcity,  the  degree  of  it  is 
susceptible  of  mensuration,  with  that  exactness 
which  is  the  exclusive  property  of  mathematical 
operations.  To  the  testimony  of  what  number 
of  ordinary  witnesses,  the  testimony  of  what 
lesser  number  of  super-ordinary  .witnesses,  shall, 
m  respect  of  probative  force,  be  equivalent ;  it 
may  not  be  easy,  or  indeed  possible,  to  deter- 
mine. But  take  the  witnesses  from  either,  or 
from  any  other  level,  (it  being  the  same  for  all  of 
them),  the  increase  which  the  aggregate  proba- 
tive force  of  the  whole  mass  will  receive  from  the 
increase  of  the  number,  will  be  always  deter- 
minable with  mathematical  exactness. 

Suppose  that, — instead  of  operating  all  on  one 
and  the  same  side,  viz.  in  proof  of  the  fact  in 
question — the  respective  testimonies  of  a  number 
of  witnesses,  all  of  the  same  level,  are  divided. 
Some  operating  in  proof  of  the  fact,  others  in 
disprooi  of  it :  in  this  case,  the  mode  of  measur- 
ing the  probative  force  will  be  nearly  as  simple, 
aim  altogether  as  certain,  as  in  the  former.  In 
the  former  it  was  the  sum  of  the  testimonies 
that  was  taken,  in  this  the  difference. 

3.  Number  of  the  witnesses,  and  a  more  than 
ordinary  degree  of  presumable  trustworthiness 

■^oinbnent,  and  that  appointment  previous  to  the  point  of 
m*  u  ffaicj)  it  happens  to  them  to  deliver  such  their  testi- 
flMB^;  tcstJEDony  of  this  description  will  be  among  the 
^con  of  evidence  to  be  spoken  of  under  the  head  of 
pft^puiiUed  evidence. — See  Book  IV.  Phe-appointed. 
Chip.  7,  Official  Etidekce. 
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on  the  part  of  those  witnesses  respectively,  are 
not  the  only  sources  of  increase  to  the  probative 
force  of  a  mass  of  evidence.  Another  quarter 
from  whence  it  is  capable  of  receiving  increase, 
and  to  an  indefinite  amount,  is  evidence  of  that 
sort  which  may  be  termed  real  evidence :  evi- 
dence of  which  some  object  or  objects  belonging 
to  the  class  oith'mgs  is  the  source.* 

Section  III. — Probative  force,  by  what  circum- 
stances diminished. 

Circumstances,  the  tendency  of  which  is  to 
diminish  the  probative  force  of  testimony,  may 
be  distinguished,  in  the  first  place,  into  such  as 
regard  tlie  source  of  the  testimony,  such  as  re- 
gard the  shape  in  which  it  is  delivered,  and  such 
as  regard  the  remoteness  of  the  testimony,  as 
delivered,  from  the  supposed  seat  of  percep- 
tion. 

I.  Circumstances  regarding  the  source  of  the 
evidence. 

The  trustworthiness  of  a  person,  considered 
at  once  in  the  character  of  a  supposed  percipient, 
and,  as  such,  in  that  of  an  actually  deposing  wit- 
ness; in  other  words,  the  probability  of  correrf-- 
ness  and  completeness  in  his  testimony ;  and 
Ihence  its  probative  force ;  is  liable  to  be  dimi- 
nished by  an  imperfection  in  the  intcllectiuil,  or 
by  an  imperfection  in  the  jnoral  or  volitional 
part  of  his  frame.     Imperfections  in  the  intel- 


*  Of  this,  particular  mention  will  principally  be  made, 
luder  the  head  of  Circumstantial  Eridence,  As  to  written 
evideace,  it  is  nothing  but  person^,  delivered  through  the 
medium  of  real  evidence. 
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lectual  part  may  be  comprised  under  the  head 
of  imbecUitj/,  or  intellectual  weakness :  and 
these  apply  to  him  in  both  the  above  characters, 
viz.  that  of  a  supposed  percipient,  and  that  of  a' 
narrating  or  deposing  witness. 

Of  the  circumstances  tending,  as  above,  to 
diminish  the  probative  force  of  a  man's  testi- 
mony, those  which  regard  the  volitional  or 
moral  part  of  his  frame  operate  by  their  ten- 
dency to  produce,  on  the  part  of  his  testimony, 
in  the  character  of  a  narrating  witness,  a  dispo- 
sition to  incorrectness  or  incompleteness. 

Of  these,  such  as  tend  to  operate  in  that 
direction  upon  his  will  in  the  character  of  mo- 
tives, are  referable  to  the  head  of  itita-est,  viz. 
sinister  interest:*  such  as  tend  to  dispose  him  to 
yield  to  the  force  of  interest  acting  in  that 
sinister  direction,  are  referable  to  the  head  of 
improbity. 

When,  the  deposition  of  the  witness  being 
considered  as  either  incorrect,  or,  as  to  material 
circumstances,  incomplete,  he  is  considered  as 
being,  at  the  time  of  his  delivering  it,  conscious 
of  such  its  incorrectness  or  incompleteness ;  ' 
such  incorrectness  or  incompleteness  is  said  to 
be  the  result  of,  or  accompanied  by,  mendacity ; 
which,  according  as  the  ceremony  of  an  oath 
happens  to  have  been  applied  or  not,  is  or  is 
not  converted  into  perjury.  Where,  though 
produced  by  the  action  of  sinister  interest,  he  is 

•  Interest  should  to  thia  purpose  be  understood  in  iti 
largest  and  most  comprehensire  sense  :  viz.  as  inclading,  not 
only  self- regarding  interest,  but  the  interest  constituted  by 
sympathy  or  uitipathy,  as  towards  any  other  persons,  taken 
individually  or  in  classes. 

VOL.    I.  F 
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considered  as  not  being  conscious  of  it,  the  im- 
perfection is  said  to  have  bias  for  its  cause. 

II.  Circumstances  regarding  the  shape  of  the 
evidence. 

By  the  shape  of  the  evidence  or  testimony,  I 
understand  the  form  or  mode  in  which  it  is  deli- 
vered on  the  part  of  the  witness,  received  or 
extracted  on  the  part  of  the  judge. 

On  looking  over  the  practice  of  nations  and 
judicatories  (not  to  speak  of  families)  in  this 
view,  a  variety  of  operations  may  be  observed 
as  having  been  employed  in  tlie  character  of 
secui'ities  or  tests,  applied  to  the  testimony  so 
delivered  on  tlie  one  part,  so  received  or  ex- 
tracted on  the  other ;  securities  for  the  purpose 
of  increasing  the  probability  of  correctness  and 
completeness  on  the  part  of  the  testimony, 
before  or  during  the  delivery  of  it ;  tests,  as 
assisting  the  judge  in  forming  his  judgment 
concerning  the  correctness  and  completeness  of 
it,  during  and  after  the  delivery  of  it. 

Of  these  securities  or  tests,  tlie  assortment 
employed  on  each  occasion  constitutes  the 
shape,  the  form,  the  mode,  in  which  on  that 
occasion  the  testimony  is  delivered,  received, 
extracted. 

In  the  list  of  them  some  little  difference  is 
liable  to  be  made  by  a  corresponding  difference 
in  the  nature  of  the  case.  This  noted ;  any  case 
being  given,  the  union  of  the  several  securities, 
as  above,  applicable  with  advantage  to  that 
case,  will  constitute  the  shape  most  proper  to  be 
given  to  the  evidence  in  that  case:  and,  so  far 
as  shape  is  concerned,  the  non-application  of 
any  one  of  them,   yet  more  of   any   greater 
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Dumber,  or  the  whole  number,  of  them,  will 
have  the  effect  of  denominating  the  evidence  an 
inferior  sort  of  evidence  :  a  sort  of  evidence,  the 
probative  force  of  whicli  has,  by  the  operation  of 
that  deficiency,  suffered  a  decrease. 

So  far  as  the  nature  of  the  case  (meaning  in 
each  instance  the  individual  case)  is  such  as  to 
render  the  application  of  the  several  securities 
practicable ;  so  far  the  degree  of  probative  force 
given  to  it  depends  upon  the  will,  and  is  at  the 
option,  of  the  legislator;  or,  under  unwritten 
law.  of  the  judge,  in  his  disguised,  but  not  the 
less  real,  character  of  legislator. 

The  person,  who  is  the  source  of  the  evidence 
in  question,  being  forthcoming,  or  in  some  other 
way  accessible  and  justiciable ;  it  depends  upon 
the  legislator,  and  upon  the  judge  as  legislator, 
whether  to  receive  or  call  for  his  testimony 
under  the  securities  afforded  by  oath  and  ex- 
amination together  (as  before  a  jury),  or  without 
either  (as  in  case  of  common  law  pleadings), 
or  under  oath  without  examination  (as  in  case 
of  affidavit  evidence),  or  under  examination  with- 
out oath ;  and  the  examination  performed  either 
ta  the  oral  mode,  as  in  jury  trial,  or  in  the 
epistolary  mode,  as  in  the   case  of  a  bill  in 

Mi.  Remoteness  of  the  testimony,  as  de- 
Krered,  from  the  supposed  seat  of  perception. 

In  the  case  of  the  above  supposed  standard 
lot  of  eWdence,  the  testimony  or  statement  of 
flie  fact  was  delivered  to  the  ear  or  the  eye  of 
the  judge  in  an  immediate  way,  from  the  mouth 
or  the  pen  of  the  deponent  by  whom,  in  the 
character  of  a  percipient  witness,  the  fact  was 
nipposed  to  have  been  observed.  But,  between 
tbe  moath  of  the  percipient  witness  and  the 
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ear  of  the  judge,  any  number  of  mouths  may 
have  intenened ;  of  which  that  one,  by  which 
the  statement  was  conveyed,  without  the  inter- 
vention of  any  other,  to  the  ear  of  the  judge,  is 
the  mouth  of  the  deposing  witness.  For  every 
one  of  these  intervening  mouths,  the  evidence, 
it  is  manifest,  cannot  but  lose  a  proportionate 
share  of  its  probative  force.  In  like  manner, 
between  the  pen  of  a  percipient  witness  and 
the  eye  of  the  judge,  may  inter\ene  any  inter- 
mediate number  of  pens.  Like  loss  of  force 
for  every  intervening  pen  as  for  every  inter- 
vening moutli ;  though  not  in  equal  degree  from 
the  intervention  of  pens,  as  from  the  interven- 
tion of  mouths. 

As  mouths  may  succeed  mouths,  and  pens 
pens,  so  may  mouths  and  pens  succeed  one 
another  in  every  variety  of  alternation.  To 
these  varieties  correspond  so  many  specific  mo- 
difications of  the  genus  of  transmitted  or  trans- 
missive  evidence ;  modifications,  some  of  which, 
being  noticed  in  practice,  require  distinctive 
names. 

A  circumstance  that  contributes  in  a  principal 
degree  to  the  diminution  of  probative  force,  that 
takes  place  in  the  case  of  transmitted  evidence, 
is,  that  the  factitious  securities,  applicable  to 
the  testimony  of  the  deposing  witness,  do  not 
reach  nor  apply  to  the  station  of  the  percipient 
witness. 

It  often  happens  that  the  very  fact  in  question 
has  not  fallen  within  the  reach  of  human  per- 
ception or  observation-  In  this  case,  the  judge 
is  left  to  infer  the  existence  or  non-existence  of 
it,  from  the  ascertained  or  supposed  ascertained 
existence  or  non-existence  of  some  other  fact 
r  facts,  so  connected  with  the  existence  or  non- 
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existence  of  the  principal  fact,  as  to  be  con- 
sidered evidentiary  with  relation  to  it;  i.  e.  as 
serving  to  prove  to  us  the  existence  of  it ;  to 
persuade,  to  satisiy  us  of  the  existence  of  it, 
with  an  indefinitely  variable  degree  of  force. 
Evidentiary  facts,  thus  connected  with  the  prin- 
cipal fact  constitute  what,  in  the  language  of 
jurisprudence,  is  called  circumstantial  evidence. 

In  this  denomination  may  be  seen  an  ap- 
pellation familiar,  in  the  language  of  England,  to 
lawyers,  and  even  to  non-lawyers,  but  not  so 
in  the  language  of  any  of  the  nations  trained 
up  under  Roman  law. 

The  species  of  evidence  designated  by  this 
appellative,  agrees  in  one  respect  with  the  above- 
mentioned  modifications  of  unoriginal  evidence, 
viz.  in  respect  of  remoteness  from  the  source. 
In  every  instance,  the  image  presented  by  it  is 
the  image — not  of  the  fact  itself,  which  is  in 
question, — but  of  some  other  fact,  the  tendency 
of  which  is  to  produce,  or  contribute  to  produce, 
a  belief  of  the  existence  of  such  principal  fact. 

With  few  or  no  exceptions,  all  real  evidence 
will  be  found  to  come  under  the  head  of  cir- 
cumstautial :  but  there  is  a  species  of  evidence, 
which,  though  not  properly  testimonial,  may 
yet,  inasmuch  as  it  has  a.  person  for  its  source, 
be  called  ^rwna/.* 


•  Any  sort  of  circumstantial  evidence,  which,  though  it 
have  for  its  source  a  person,  serves  not  to  convey  anj  m- 
dication  of  his  mind,  may  with  more  propriety  be  ranked 
under  the  bead  of  real  Uian  of  personal  evidence :  as,  for 
instance,  the  appearance  produced  on  the  body  of  a  man 
already  dead,  or  slill  alive,  by  a  wound,  and  considered  as 
affording  circumstaDtial  evidence,  indicative  of  the  instni- 
ir  hand  by  which  the  wound  was  inflicted.. 
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To  this  head  may  be  referred  deportment,  and 
in  some  cases  even  discourse.* 

^  A  person  being  accused  of  a  crime  of  any  sort,  sup- 
pose him,  for  argument  sake,  guilty.  On  an  occasion  judi- 
cial or  extrajudicial,  he  has  joined  with  others  in  discourse, 
bearing  in  some  way  or  other  relation  to  the  fact,  the  prin- 
cipal fact,  in  question.  So  far  as  what  he  says  is  regsotled 
as  true,  it  is  of  the  nature  of  direct  evidence,  and  eomes 
under  Uie  denomination  of  confessorial  evidence :  so  far  as 
it  is  regarded  as  false,  evasive,  or  in  any  other  way  tending 
to  deception,  it  is  of  the  nature  of  circumstantial  evidence : 
falsehood,  evasion,  deception,  or  the  endeavour  to  deceive, 
being  so  many  evidences,  presumptive  evidences,  of  guilt^ 
t.  e.  of  the  commission  of  the  criminal  act  in  question,  what* 
ever  it  be.— See  Book  V.  Circumstantial. 
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CHAPTER  VI. 

DEGREES   OF  PERSUASION   AND   PROBATIVE 

FORCE,  HOW  MEASURED. 

Section  I. — Importance  of  a  correct  form  for 
ejFpres^ng  degrees  of  persuasion  and  probative 
force. 

Persuasion  admits  of,  and  exists  in,  different 
degrees  of  strength,  different  degrees  of  in- 
tensity ;  for  strength,  force,  and  intensity,  are 
here  synonymous. 

Of  &ese  differences,  the  practice  of  wagering 
affords  at  the  same  time  a  proof  of  the  exist- 
ence, and  a  mode  of  expression  or  measurement 
for  the  quantities  or  degrees:  in  which  latter 
character  it  will  claim,  farther  on,  a  more  par- 
ticular notice. 

Another  matter  of  fact  not  less  notorious, 
18,  that,  by  these  theoretical  differences  and 
supposed  degrees  of  difference,  in  whatever 
mode  and  with  whatever  degree  of  accuracy 
expressed  and  measured,  human  conduct  is,  on 
a  variety  of  occasions,  governed :  instance  once 
more  the  practice  of  wagering,  and  the  va- 
rious applications  df  the  principles  of  insurancis 
grounded  on  it. 

Not  only  the  persuasion  of  an  ordinary  man, 
on  an  ordinary  occasion,  but  the  peri^uasion  of 


a  judge,  on  a  judicial  occasion,  is  capable  of  ex- 
isting in  different  degrees  of  strength. 

Whenever  a  fact  comes  in  dispute,  the  belief 
of  which  on  the  part  of  the  judge  is  necessary 
to  produce  and  warrant  such  a  decision  as  shall 
give  effect  to  a  right,  the  first  object  aimed  at 
by  the  legislator  ought  to  be,  as  already  stated, 
so  to  order  matters,  that  evidence  of  the  highest 
possible  degree  of  probative  force,  in  proof  of 
that  fact,  shall  be  forthcoming  :  the  tic.ii  object, 
that  the  judge  may  always  form  the  same  es- 
timate of  the  probative  force  of  the  evidence,  as 
the  legislator  would  do  if  it  were  possible  for 
him  to  take  an  estimate  of  it. 

But  every  element  of  judicature  is  subject  to 
variation  in  quantity  and  degree. 

In  the  case  of  circumstantial  evidence ;  the 
probative  force  of  the  evidentiary  fact,  con- 
sidered as  indicative  of  the  existence  of  the 
principal  fact,  (which  is  as  much  as  to  say  the 
strengtli  of  the  persuasion  produced  by  it),  is  sus- 
ceptible of  every  variety  of  degree  in  the  bosom 
of  the  judge. 

In  the  case  of  immediate  testimonial  evi- 
dence (setting  aside  the  consideration  of  any 
supposed  improbability  of  the  fact  stated,  and 
any  supposed  imperfection  in  the  disposition 
and  character  of  the  witness)  the  strength  of  per- 
suasion on  the  part  of  the  judge  will  be  as  the 
strength  of  the  persuasion  expressed  on  the 
part  of  the  witness  :  which  is,  in  other  words, 
to  say, — the  probative  force  of  the  testimony  de- 
livered by  the  witness,  will  be  exactly  as,  or 
rather  will  be  the  same  thing  with,  the  strength 
of  the  persuasion  expressed  by  him  in  the  de- 
livery of  it. 
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The  strength  of  the  persuasion  expressed  by 
the  witness  will,  if  clear  of  wilful  falsehood,  be 
(in  so  far  as  the  means  of  discourse  at  his  com- 
mand admit  of  correctness)  exactly  the  same  in 
degree  with  the  strength  of  the  persuasion 
actually  felt  and  entertained  by  him  at  the 
time. 

But  the  strength  of  the  persuasion  so  en- 
tertained by  him  is  subject  to  be  diminished  in 
any  degree  by  each  of  two  causes  :  viz.  1.  By 
weakness  on  the  part  of  his  percipient  faculty, 
i.  e.  want  of  clearness  and  distinctness  on  the 
part  of  the  conception  formed  of  the  fact  at 
the  time. — 2.  By  weakness  on  the  part  of  his  re- 
tentive faculty  ;  want  of  strength  and  distinct- 
ness on  the  part  of  the  impression  made  on  the 
memory  by  the  first  formed  conception. 

Of  incorrectness  in  one  quarter,  error  and 
consequent  mis-decision  in  another  is  thus  a 
natural  result. 

If  on  comparing  together  the  testimonies  de- 
livered by  a  number  of  witnesses—say  by  three 
witnesses — it  appears  to  the  judge  that  they 
joined,  all  of  them,  in  regarding  the  existence 
of  the  fact  as  more  probable  than  the  non-ex- 
istence of  it;  whereas,  in  truth,  the  force  of  the 
persuasion,  when  thus  compounded  together,  lay 
not  on  that  side ;  here  an  instance  of  misdecision 
will  have  taken  place  on  the  part  of  the  judge ; 
and  no  worse  could  have  happened,  had  these 
testimonies  been  none  of  them  forthcoming,  or 
had  they  all,  after  joining  in  a  tale  of  wilful 
falsehood,  obtained  credence  for  it  as  if  it  had 
been  true. 

In  what  has  been  already  said,  reason  will 
probably  be  seen  for  regarding  a  correct  mode 


of  expressing  degrees  of  persuasion  and  pro- 
bative force  as  an  object  of  no  inconsiderable 
importance;  and  the  further  we  go  into  the 
examination  of  the  subject,  the  clearer  will 
be  the  light  in  which  the  importance  of  it  will 
present  itself. 

Unfortunately,  the  language  current  among 
the  body  of  the  people  is,  in  this  particular,  most 
deplorably  defective.  I  know — I  believe.  The 
fact  happened  so  and  so — I  believe  it  happened 
so  and  so :  and  there  the  gradation  ends. 

Among  men  of  law,  to  whichsoever  of  the 
two  great  schools  of  law  belonging,  nothing 
better  is  to  be  found. 

The  language  of  mathematicians  will  be  seen 
to  afford  two  different  modes  or  principles. 

One  is  perfectly  correct :  it  is  the  mode  of 
expression  used  in  speaking  of  the  doctrine  of 
chances.  But  unfortunately  it  will  be  found 
not  applicable  to  the  present  purpose. 

Another,  as  applied  to  the  present  purpose, 
will  be  found  incorrect.  It  is  that  which,  as- 
suming the  greatest  possible  quantity  to  be  a 
finite  quantity,  proceeds  to  divide  it  into  parts  : 
as  a  circle,  which,  how  small  soever,  constitutes 
a  whole,  has,  according  to  the  usage  of  ma- 
thematicians, been  divided  into  360  degrees. 
Happily,  incorrect  as  it  is,  its  incorrectness 
will  not  be  found  attended  with  any  practical 
inconvenience;  since,  on  each  occasion,  what- 
ever degree  of  correctness  can  on  tliat  occasion 
be  of  any  use,  can  always  be  attained. 

In  truth,  between  infinite  and  finite,  there  is  no 
medium  ;  between  the  one  mode  and  the  other, 
there  is  accoi-dingly  no  alternative.  Of  that  mode 
which  considers  Uie  greatest  possible  degree  of 
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probative  force  as  being  (wliat  it  really  is)  an 
tofinite  quantity,  it  will  be  seen  that  it  is  al- 
together inapplicable  to  tlie  purpose  of  judicial 
decision :  there  remains,  therefore,  as  the  only 
mode  applicable,  that  which  considers  it  as  a 
finite  quantity,  having  the  number  of  its  parts 
limited  and  determinate. 

Suppose  a  number  of  witnesses  deposing 
to  the  principal  fact  in  question,  in  the  way 
of  direct  evidence,  there  being  no  need  of 
any  such  inference  as  has  a  necessary  place  in 
the  case  of  circumstantial  evidence ;  and  sup- 
pose, moreover,  that  no  doubt  has  place  in  the 
mind  of  the  judge  respecting  the  character  and 
dtspo&itioD  of  any  of  those  witnesses ;  what- 
soever be  the  aggregate  force  of  persuasion  en- 
tertained by  all  those  witnesses  put  together, 
such,  of  course,  will  be  the  strength  of  per- 
suasion on  the  part  of  the  judge. 

Conceive  the  jiossible  degrees  of  persuasion, 
poiutire  and  negative  together,  to  be  thus  ex- 
preflsed  : 

The  degrees  of  positive  persuasion^ — persua- 
sioa  affirming  the  existence  of  the  fact  in  ques- 
tioD — constitute  one  part  of  the  scale,  which 
call  the  positive  part. 

The  degrees  of  negative  persuasion — persua- 
sioo  disaffirming  or  denying  the  existence  of  the 
tame  fact — constitute  the  other  part  of  the  scale, 
which  call  the  negative  part. 

Each  part  is  divided  into  the  same  number  of 
degrees  :  suppose  ten,  for  ordinary  use.  Should 
tke  occasion  present  a  demand  for  any  ulterior 
dejfree  of  accuracy,  any  degree  that  can  be  re- 
qoired  may  be  produced  at  pleasure,  here,  as 
ia  other  ordinary  applications  of  arithmetic,  by 
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multiplying  this  ordinary  number  of  degrees  in 
both  parts  by  any  number,  so  it  be  the  same 
in  both  cases  :  the  number  ten  will  be  found  the 
most  convenient  multiplier.  In  this  case,  instead 
of  10,  the  number  of  degrees  on  each  scale  will 
be  100  or  1000,  and  so  on. 

At  the  bottom  of  each  part  of  the  scale  stands 
0 :  by  which  is  denoted  the  non-existence  of 
any  degree  of  persuasion  on  either  side :  the 
state  which  the  mind  is  in,  in  the  case  in  which 
the  affirmative  and  the  negative,  the  existence 
and  the  non-existence  of  the  fact  in  question, 
present  themselves  to  it,  as  being  exactly  as 
probable  the  one  as  the  other. 

Such  is  the  simplicity  of  this  mode  of  ex- 
pression, that  no  material  image  representative 
of  a  scale  seems  necessary  to  the  employment 
of  it. 

The  scale  being  understood  to  be  composed 
of  ten  degrees — in  the  language  applied  by  the 
French  natural  philosophers  to  thermometers,  a 
decigrade  scale — a  man  says,  My  persuasion  is  at 
JO  or  9,  &c.  affirmative,  or  at  10  or  9,  &c.  nega- 
tive :  as,  in  speaking  of  temperature,  as  indicated 
by  a  thermometer  on  the  principle  of  Fahren- 
heit, a  man  says,  the  mercury  stood  at  10 
above,  or  at  10  below,  0. 

If  ulterior  accuracy  be  regarded  as  worth 
pursuing,  to  the  decigrade  substitute  (giving  no- 
tice) a  centigrndt  scale :  and  if  that  be  not  yet 
sufficient,  a  milligrade. 

Three  persons  make  their  appearance  in  the 
character  of  witnesses  in  relation  to  the  exist- 
ence of  the  same  fact:  an  option  is  given  to 
them  of  three  declarations,  of  which,  one  or  other, 
in  the  instance  of  each  witness,  it  is  evident  can- 
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not  but  be  true,  viz.— -1 .  I  believe  the  fact  exists 
— 2.  I  believe  the  fact  does  not  exist — 3.  I  am 
unable  to  form  any  belief  concerning  the  fact, 
whether  it  does  exist  or  does  not.  Being  asked, 
each  of  them,  what  number  of  degrees  in  the 
scale  comes  nearest  to  expressing  the  strength 
of  his  persuasion,  it  being,  as  already  declared 
by  each,  on  the  affirmative  side ;  they  answer  by 
indicating,  each  of  them,  the  same  number — ■ 
number  1. 

In  these  three  instances,  the  force  of  persua- 
sion is  at  the  least  amount  at  which  it  can  stand 
on  either  side. 

Take  now,  in  relation  to  the  same  fact,  two 
other  witnesses  ;  and  in  the  instance  of  each  of 
them  let  the  force  of  persuasion  be  at  its  maxi- 
mum, represented  as  above  by  the  number  10. 

Of  these  two  witnesses  the  persuasion  may  be 
on  the  same  side  as  that  of  the  three  witnesses ; 
or  it  may  be  on  the  opposite  side. 

Suppose  it  on  the  opposite  side,  viz.  the  nega- 
tive. Out  of  30  degrees  of  persuasion  which 
tlie  three  witnesses  might  have  had,  they  have 
but  3 :  while  of  the  20,  the  utmost  number 
which  the  two  were  capable  of  having  between 
them,  they  have  the  whole. 

Observe  now  the  variation  which  the  decision 
of  the  judge  must  experience,  according  as  he 
has  or  has  not  the  means  of  hearing  and  noting 
down  the  differences  which  are  in  every  instance 
liable  to  have  place  in  regard  to  the  quantum  of 
persuasion  on  the  part  of  witnesses. 

If,  as  hitherto,  these  differences  are  unascer- 
tainable  (the  indications  afforded  by  character 
and  by  probability  being  by  the  supposition  out 
of  the  question),  the  judge  can  do  no  otherwise 


than  decide  according  to  the  number  of  the  wit- 
nesses,— according  to  the  difference  between  the 
numbers  on  each  side  :  his  decision  will  be — 
the  fact  dues  exist. 

If,  being  ascertainable,  these  differences  are 
ascertained,  as  above ;  the  force  of  persuasion 
on  the  part  of  the  witnesses  on  both  sides  taken 
together,  being  now  his  guide,  and  beyond  dis- 
pute his  proper  guide,  his  decision  will  be, — 
ike  fact  does  not  exist. 

Thus  much  as  to  the  station  of  witness :  let 
us  come  now  to  the  station  of  judge. 

Casual  modifications  a])art,  the  persuasion  of 
the  judge  has  for  its  efficient  cause  the  persua- 
sion of  the  witness :  persuasion  on  the  part  of 
the  public  at  large  has,  for  its  efficient  cause,  the 
persuasion  of  the  judge. 

But  among  three,  and  even  as  far  as  nineteen 
witnesses,  in  relation  to  the  same  point,  the  ag- 
gregate force  of  persuasion,  it  may  easily  hap- 
pen, shall  be  less  than  among  two  witnesses. 

In  like  manner  among  three,  and  even  as  far 
as  nineteen  judges,  in  relation  to  the  same  point, 
the  aggregate  force  of  persuasion  may  be  less 
than  of  two  other  judges. 

For  want  of  an  adequate  mode  of  expression, 
the  real  force  of  testimony  in  a  cause  has  hitherto 
been  exposed  to  perpetual  misrepresentations. 

For  want  of  an  adequate  mode  of  expression, 
the  real  force  of  judicial  opinion  and  authority 
in  a  cause  has,  in  like  manner,  been  hitherto  ex- 
posed to  similar  misi'epresentations.* 

•  In  the  history  of  English  judicature,  an  instance  is  upon 
record,  in  which  a  jury,  finding  a  difficulty  in  settling  the  de- 
gree of  their  respective  penuasionK,  sought  for  their  con- 
KJencei  k  relief,  which,  b;  men  of  hardened  conscieaces,  was 
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Of  a  scale  of  this  sort,  supposing  the  use  of  it 
allowed,  five  things  it  should  seem  might  be  pre- 
dicated, viz. — 

1.  That  v^hen  employed  it  would  be  em- 
ployed without  confusion,  difficulty,  vexation, 
or  other  inconvenience  in  any  shape. 

2.  That,  at  first,  more  especially,  it  would  not 
however  be  in  frequent  use. 

3.  That,  by  degrees,  as  the  human  under- 
standing improved,  the  use  of  it  would  become 
more  and  more  frequent. 

4.  But  that  at  no  time  would  the  number  of 
occasions  calling  for  it  (/'.  e.  the  number  of  the 
occasions  on  which,  for  the  purpose  of  giving  a 
correct  expression  to  the  degree  of  persuasion 
Belt  by  hira,  the  individual  felt  the  need  of  such 
an  instrument)  be  very  considerable. 

5.  That,  tlie  greater  the  importance  of  the 

JBpoted  to  them  as  a  crime.  The  verdict,  the  result  of  the 
•gt^Kgate  of  their  peisutisions,  was  krt  to  the  deciaionjof 
mu  uid  pile.  The  verdict  was  set*  aside,  and  ihoae  who 
praDoanced  it  (if  I  mistake  not)  were  punished. 

Tlie  vtate  of  their  minds  is  sufficiently  declared  by  this  their 
•U.  In  ODe  thing  they  were  agreed,  ?iz.  ill  finding  them- 
*el*vs  nndef  an  incapacity  of  forming  a  persuasion,  an  opinion, 
aiber  on  one  side  or  the  other.  They  accordingly  referred 
ite  natler  to  a  more  competent  judge,  viz.  as  some  would 
«»»,  to  Chance,  as  others  would  say,  to  Providence.  They 
WQutd  nut  pTofesB  themselves  able  to  form  an  opinion  when 
IB  traih  they  were  not. 

.An  opression  of  sincerity  so  decided  and  so  novel  was  not 
U  be  enunred  by  a  set  of  men  among  whom  the  expedient  of 
onplajrtD^  tortnre  to  force  men    to  declare  as  their  own, 

£■00*  opposite  to  their  own,  has  been  established  in  the 
■cUr  of  a  practice  indispensably  necessary  to  justice. 
To  K  cUu  ol  men  by  whom,  in  their  own  instance,  sincerity 
ba«  been  cast  off  as  a  habit  incompatible  with  profession  and 
•iUi  office,  every  Bymptom  of  sincerity  in  others  would,  of 
cvune,  be  matter  of  ilt-w'dl  and  jealousy. 
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cause,  the  more  likely  would  the  instrument  be 
to  be  called  into  use. 

Being  altogether  optional,  all  possibility  of 
vexation  is,  by  that  circumstance,  excluded  from 
the  use  of  it. 

Everything  of  difficulty  and  confusion  stands 
equally  excluded  :  a  man  will  not  call  for  the 
scale  unless  he  knows  perfectly  well  how  to  use 
it,  and  it  seems  not  easy  for  a  man  not  to  know. 
If  he  makes  no  use  of  the  scale,  the  effect  of 
his  testimony  or  his  suffrage  is  as  if  he  had 
placed  the  index  atNo.  10,  the  highest  degree  in 
the  scale  :  if  it  be  his  desire  to  make  use  of  the 
scale,  he  places  the  index  at  No.  9,  or  any 
lower  number,  as  he  pleases. 

The  use  of  it,  says  the  third  observation, 
would  be  gradually  more  and  more  frequent. 

Increased  correctness,  in  effect,  is  the  natural 
result  of  increase  of  attention:  in  proportion 
as  the  attention  of  man  fixes  itself  closer  and 
closer  to  any  subject,  advancement  in  science, 
as  well  as  increased  correctness  in  art  and  prac- 
tice, gradually  creep  on.  It  is  by  increased 
closeness  of  attention  that  discoveries  are  made, 
and  advances  effected,  in  every  path  of  art  and 
science. 

Old  measures  of  every  kind  receive  addi- 
tional correctness;  new  ones  are  added  to  the 
number:  the  electrometer,  the  calorimeter,  the 
photometer,  the  eudiometer,  not  to  mention  so 
many  others,  are  all  of  them  so  many  produc- 
tions of  this  age.  Has  not  justice  its  use  as 
well  as  gas  ?* 

•  In  the  present  instance,  the  seat  and  station  of  imprave- 
ment,  if  the  idea  have  any  title  to  that  name,  ia  in  langua^; 
but  language,  though  itself  the  instrument  of  all  other  im- 
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Section  II. — Application  of  the  principle  to  dif- 
ferent cases  in  Judicature. 

Strength  of  persuasion  belongs  to  that  class 
ci  facts  which  has  already  been  distinguished 

prorement,  and  standing  to  the  full  as  much  in  need  of  im- 
provement as  an^  other  instrument,  is  in  a  more  particular 
decree  averse  to  improvement ;  at  least  in  those  ponits  of  it 
which  not  belonging,  or  not  appearing  to  belong,  to  the  de- 
Masne  of  any  particular  art  or  science,  are  conceived  to  be- 
hmg  in  common  to  the  great  body  of  the  people.  Chemistry, 
for  example,  having  for  its  subjects  a  multitude  of  things 
with  which  none  are  conversant  but  those  who  have  devoted 
themselves  to  the  science;  amendments  of  every  kind,  to  that 
part  of  the  language,  are  daily  sufifered,  and  received  without 
muniar  or  repugnance.  Not  so  in  the  case  of  morals:  this 
b  considered  as  commo^  land,  and  every  improvement  is 
leibted  as  an  encroachment:  always  excepted  those  produc- 
tions of  lawyer-craft  which  have  been  forced  into  the  lan- 
guage of  the  law,  beyond  all  power  of  resistance,  by  the  com- 
hined  force  of  coercive  power  and  imposture. 

In  chemistry,  the  prodigious  advances  which  the  present 
generation  has  witnessed  could  not  have  been  made,  but  for 
eorretpondent  advances  in  the  arts  of  method  and  expression — 
ia  the  structure  and  composition  of  the  correspondent  part  of 
Ae  language. 

This  is  not,  by  a  good  many,  the  first  instance  in  which 
Bombers  have  been  employed  for  the  designation  of  psycholo- 
gical quantities. 

Among  the  first,  if  not  the  first  of  all,  is  that  in  which  this 
mode  of  expression  was  employed  by  De  Piles,  for  express- 
ing the  degrees  in  which,  in  his  judgment,  the  several  perfec- 
tions desirable  in  a  picture  stand  exhibited  in  the  works 
of  some  of  the  most  celebrated  painters.  These  perfections 
being  nomerous,  say  a  dozen;  and  the  same  number  of 
degnes  assigned  to  each,  say  twenty;  here  were  twelve 
seaJes,  with  twenty  degrees  in  each  scale,  ranged  side  by 
side,  and  all  together  constituting  a  sort  of  table. 

Of  the  original  idea  thus  exhibited,  copies  after  copies 
have  at  difierent  times  made  their  appearance  in  newspapers, 
and  other  periodical  publications.     Amongst  others  I  re- 
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by  the  name  of  psychological  facts.*  Among 
the  properties  of  the  facts  of  this  description,  is 
that  of  not  being  indicated  by  direct  testimony, 
other  than  that  of  the  one  individual  in  question : 
under  that  exception,  not  being  indicated  by 
other  than  circnmstantial  endence. 

Of  a  persuasion  on  the  one  side  or  the  other, 
the  declaration  has  on  various  occasions  been 
rendered  matter  of  obligation  in  legal  practice. 
But  as  to  the  force  or  degree  of  persuasion,  no 
distinction  having  ever  been  called  for  on  any 
occasion,  so  accordingly  not  on  this. 

The  fact  of  the  existence  of  a  persuasion  on 
the  affirmative  side,  or  on  the  negative,  has  been 
considered  as  being,  when  untrue,  susceptible 
of  being  disproved ;  and  so  thoroughly  suscep- 
tible, that,  in  case  of  falsity,  such  falsity  has 
been  deemed,  and  in  practice  constituted,  a 
ground  for  punishment.  In  every  instance  of  the 
crimen  falsi, — in  every  instance  in  which  false- 
hood, howsoever  expressed,  whether  by  discourse 
or  by  deportment,  enters  into  the  composition  of 
the  offence, — such  is  the  case:  for  a  false  asser- 
tion is  the  false  declaration  of  a  persuasion  in 
relation  to  some  fact  or  facts. 


member  leeing  a  tabular  sketch  exhibiting  some  of  the  most 
emineot  characters  amongst  the  judges  and  other  lawyers  of 
the  day,  with  the  degrees  in  which  they  were  supposed  to 
possess  the  several  qualities  which  are  considered  as  desirable 
ID  that  line. 

An  indication  gi^en  by  a  single  judge,  expressive  of  the 
degree  of  force  with  which  his  own  persuasion  applied  itself 
to  the  existence  of  a  particular  fact  that  had  presented  itself 
to  him  for  his  decision,  would  be  somewhat  less  invidious, 
and  more  useful,  and  n-ould  present  a  somewhat  better  title 
to  confidence. 

'  See  Chap.  III.  Facts. 


•  On  pain  of  eventual  punishment,  a  man  is 
thus  continually  called  upon  to  declare  persua- 
siwi,  and  punished  in  tlie  event  of  his  being 
deemed  to  have  placed  it  on  the  wrong  side 
of  0.  But  even  supposing  the  scale  of  persua- 
sion in  use,  it  would  scarcely  for  a  long  time,  if 
e^'er,  be  deemed  consistent  with  justice  to 
punish  him  on  the  ground  of  his  being  deemed 
to  have  placed  his  persuasion  at  a  wrong  point 
OQ  the  right  side. 

In  case  of  adverse  interest  striving  to  produce 
deception,  there  appears  therefore  but  little,  if 
any,  hope,  that  any  considerable  beneficial  effect 
could  be  produced  by  an  instrument  of  expres- 
sion, the  use  of  wliich  is,  in  the  respect  in  ques- 
tion, to  put  the  means  of  correct  expression  in 
men's  hands. 

But,  happily,  instances  are  by  no  means  want- 
mg  in  which  interest  is  neuter  ;  insomuch  that, 
wnBtsoever  be  the  real  force  of  a  man's  persua- 
MOO,  it  would  be  on  the  score  of  interest  not 
disagreeable,  and  on  the  score  of  love  of  jus- 
tice, and  other  social  aflecfions,  positively  agree- 
able, to  make  declaration  of  that  in  preference 
tu  every  other. 

In  the  intercourse  of  life,  and  for  self-regard- 
ing purposes,  nothing  (as  hath  been  already  in- 
timated), is  more  common  than  for  men  to  give 
expression  to  the  force  of  their  persuasion,  and 
opOD  a  principle  closely  analogous,  to  the  ut- 
most nicety.  Wtjgering  in  all  its  forms,  whether 
in  the  way  of  sport,  or  in  the  way  of  business, 
ander  the  guidance  of  forecasting  prudence,  has 
already  been  mentioned  in  this  view. 

Under  the  influence  of  a  principle  of  action 
comparatively  so  faint,  in  the  greater  number 


of  minds,  as  the  love  of  justice,  or  any  other 
modification  of  the  social  principle  ;  equal  cor- 
rectness cannot  reasonably  be  expected,  since 
attention  equally  close  cannot  reasonably  be 
expected.  But,  that  everything  that  could  be 
wished  cannot  be  obtained,  is  no  reason  why 
that  which  can  be  obtained,  should,  if  useful, 
be  neglected ;  and  by  the  help  of  a  scale  of 
persuasion,  as  here  brought  to  view,  it  is  easy 
to  see  how  high  a  degree  of  correctness  might 
be  attained  in  this  particular,  in  comparison  of 
everything  that  has  been  as  yet  exemplified. 

Apply  it  first  to  the  case  of  a  witness. 

At  present,  when  a  witness  has  delivered  his 
evidence,  if  stated  in  a  simple  manner,  without 
any  expression  of  doubt,  it  is  understood  of 
course  as  being  at  its  maximum.  But,  if  any 
doubt  or  diffidence,  anything  tending,  as  sup- 
posed, to  call  upon  the  judge  to  make  any 
defalcation  from  that  maximum,  is  manifested  ; 
the  subject  is  thereby  thrown  into  a  sort  of  con- 
fusion, in  the  midst  of  which,  the  language  in 
use  not  affording  a  clue,  the  judge  acts  accord- 
ing to  the  humour  or  interest  of  the  moment; 
and  as  the  interest  of  the  moment  never  fails  to 
urge  dispatch,  chance,  at  the  best,  shares  the 
decision  of  the  cause  with  justice. 

In  the  use  of  the  instrument  by  which  the 
point  in  the  scale  of  persuasion  is  fixed,  there 
need  not  be  any  greater  difficulty  than  in  the 
use  of  the  dial-plate  of  a  clock  or  watch,  or 
the  mstruments  respectively  employed  for  rec- 
koning at  a  game  at  billiards  or  a  game  at 
cribbage. 

If  the  importance  of  the  cause  appear  such 
as  to  pay  for  this  small  portion  of  vexation  and 


delay,  the  persuasive  scale  is  presented  to  the 
witness,  with  liberty  and  discretion  to  place 
the  index  either  at  tlie  highest  point,  if  that 
be  considered  as  the  ordinary  one,  or  at  any 
inierior  point  by  which,  according  to  his  own 
ccHiception,  the  force  of  his  persuasion  may  be 
more  accurately  designated. 

Apply  it  now  to  the  station  of  judge. 

In  this  commanding  station,  men  are  without 
difficulty  considered  as  exempt  from,  or  proof 
against,  the  action  of  all  sinister  interest ;  proof, 
at  any  rate,  against  all  temptation  to  any  such 
mal-practice  as  that  of  misrepresenting  their 
own  opinions. 

No  objection,  therefore,  except  to  the  novelty 
and  utility  of  it,  would,  in  the  instance  of  judge, 
stand  opposed  to  the  taking  a  man's  own  ac- 
count for  the  inward  strength  of  his  own  persua- 
sion, and  reducing  the  outward  eflect  of  it  to  a 
conformity  with  the  real  state  of  it  so  declared. 

If  the  effect  of  such  a  liberty  were  to  aug- 
ment his  power,  the  objections  would  be  in- 
superable ;  but  a  man  may,  without  much  dan- 
ger, be  trusted  with  the  faculty  of  reducing  it. 

In  this  case,  be  it  observed,  the  grant  of  this 
faculty  need  not  be  confined  to  the  question  of 
(act:  the  import,  or  state,  of  the  law  (the  im- 
port of  it  if  in  the  form  of  statute  law,  the  state 
of  it  if  in  the  form  of  judge-made  law),  consti- 
tutes a  no  less  proper  subject  of  persuasion — in 
a  word,  a  no  less  proper  subject  of  op'mion — 
than  the  question  of  fact. 

Under  this  general  head,  a  variety  of  parti- 
cular cases  will  exemplify  the  utility  of  this 
mBtrument  of  accurate  judicature. 


Case  1.  Judges  divers,  and  the  mimber 
equally  dirided.  In  this  case,  the  supposition 
acted  upon  is,  that,  on  the  part  of  every  one  of 
them,  the  force  of  persuasion  was  at  the  same 
pitch — on  the  part  of  each  of  them,  at  its  Ttia-ii- 
mum.  The  instrument  employed,  it  would  turn 
out  perhaps  that  in  each  of  them  the  force  of 
persuasion  was  different ;  on  one  side  or  other 
an  aggregate  force  of  persuasion  clearly  pre- 
ponderant.* 

Case  2.  Appeal. — The  decision  become  the 
subject  of  an  appeal  to  an  ulterior  judicatory. 

Not  unfrequent  are  the  occasions,  on  which, 
the  real  aggregate  force  of  persuasion  on  the 
part  of  the  original  judicatory  may,  on  just 
grounds,  be  taken  into  consideration  by  the  ul- 
terior judicatory.  Suppose,  for  example,  a 
question  of  fact,  and  evidence  thereupon  de- 
livered vifd  voce.  In  some  cases  the  testimony 
of  the  witness  cannot  be  received  in  the  oral  form 
on  any  terras  by  the  ulterior  judicatory :  at  any 

*  In  a  case  considered  mi  being  of  importance,  in  Eag;lish 
practice,  shades  of  difierence  in  the  form  of  persuasion  on 
the  part  of  this  or  that  judge,  have  not  unfrequently  been 
endeuvoiired  to  be  expressed  in  ordinary  language :  matter 
of  vague  dissertatioD,  and  sometimes  of  secret  history. 

Among  the  many  and  transcendant  merits  of  lord  chief 
baron  Comyn's  matchless  Digest  of  the  Law,  is  the  attempt  to 
express  some  of  those  shades.     J)ub.  fat  dubious  -,  semo.  for 


semble,  il 


•tf" 


—are  among  these  imperfect,  but  still  use- 


ful, approximations. 

Applied  to  the  constitution  of  a  jury,  under  which  torture 
is  applied  to  the  purpose  of  forcing  any  number  of  the  mem- 
bers, from  one  to  eleven,  to  deliver  persuasions  opposite  to 
Aeir  real  ones  ;  a  nicety  of  the  sort  above  proposed  will  be 
apt,  in  the  eyes  of  an  admirer  of  everything  that  »,  to 
appear  preposterous  in  the  extreme. 


deporti 

formed  of  the  impression  made  on  the  original 
judicatory  by  the  same  testimony,  and  in  its 
freshest  state,  might,  on  such  an  occasion,  be  of 
considerable  use. 

Case  3.  Pardon. — In  a  penal  case,  the  judg- 
ment being  a  judgment  of  conviction,  a  question 
proposed  is,  whether  the  power  of  the  sovereign 
shall  be  applied  to  the  remission  of  it. 

Among  the  most  justifiable  causes  for  the  ex- 
ercise of  this  power,  is  a  doubt  whether  the 
defendant,  who  has  been  deemed  guilty,  as 
above,  was  really  so. 

Sometimes  the  cause  of  such  doubt  is  to  be 
found  in  some  article  of  information  subsequently 
brought  to  light,  and,  in  the  character  of  evidence, 
Bufficiently  established  for  this  purpose.  But 
at  other  times,  the  doubt  has  for  its  cause  a 
doubt  on  the  part  of  the  judicatory :  on  the  part 
of  .^ome  judge  or  judges  the  persuasion  enter- 
tained of  the  delinquency  of  the  defendant  not 
being  at  so  high  a  pitch,  as,  to  warrant  an  opera- 
lion  to  such  a  degree  afflictive,  it  is  conceived 
it  ought  to  be.  Pardon  or  no  pardon  turning 
in  this  case  upon  the  degree  of  persuasion  on 
the  part  of  each  member  of  the  judicatory, 
ibc  importance  of  accuracy  in  the  expression 
given  to  those  several  degrees  is  sufficiently 
D»nirE!.st. 

Even  although  the  principle  of  judging  from 
the    aggregate  of   persuasion    instead    of   the 
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number  of  persons  persuaded,  should  not  be 
adopted  for  judicial  decision,  it  might  for 
pardon. 

Case  4.  The  same  question  moved  elsewhere 
in  another  judicatory  and  in  another  cause. 

So  far  as  concerns  the  question  of  fact, — unless 
where,  being  considered  as  having  received  a 
decision  in  the  antecedent  judicatory,  that  deci- 
sion is  considered  as  conclusive,— the  opinion  of 
the  members  of  any  such  antecedent  judicatory 
is  not  usually  taken  for  an  object  of  regard. 

But  in  so  far  as  any  question  of  law  is  con- 
cerned, great  anxiety  is  commonly  testified  to 
learn  with  the  utmost  correctness  the  degree  of 
persuasion  entertained  iu  such  antecedent  judi- 
catory, supposing  it  not  subordinate  with  relation 
to  the  judicatory  now  in  question. 

Case  5.  Punishment  or  satisfaction  to  be  ad- 
ministered pro  modo  probathnum. 

A  topic  this,  which,  though  it  be  in  the  Ro- 
man school,  and  in  particular  in  the  French 
form  of  that  school,  that  it  has  received  a  name^ 
is  in  practice  not  altogether  disregarded  in  the 
Engli;^  school.  Various  are  the  instances,  in 
which,  a  degree  of  probative  force  which  would 
not  be  considered  as  sufficient  to  warrant  con- 
viction for  the  purpose  of  punishment,  is  con- 
sidered, and  not  without  reason,  as  sufficient  to 
■warrant  a  decision  by  which  satisfaction,  in  some 
shape  or  other,  is  awarded.  The  only  expres- 
sion that  can  be  given  by  a  judge  to  the  con- 
ception entertained  by  him  of  the  degree  of 
probative  force  appertaining  to  the  evidence, 
being  a  declaration  of  the  degree  of  strength  of 
the  persuasion  of  which  it  has  been  productive; 
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it  seems  sufficiently  obvious  how  material  it  is 
to  this  purpose  that  a  mode  of  expression,  the 
most  correct  that  the  nature  of  the  case  admits 
of,  should,  on  this  occasion, .  be  capable  of  being 
employed. 

Case  6.  Scientific  evidence. — Scientific  is  the 
denomination  that,  for  distinction's  sake,  may 
be  given  to  the  judicial  declaration  of  a  species 
of  functionary,  in  whose  function  the  character 
d  judge  is  in  some  sort  combined  with  that  of 
witness.  It  comes  to  be  exercised  as  often 
as, — for  the  guidance  of  the  opinion  of  the  regular 
judge  in  relation  to  some  matter  of  fact,  a  just 
conception  of  which  is  considered  as  requiring 
some  particular  skill,  such  as  falls  not  to  the  lot 
of  all  members  of  the  community,  nor  in  parti- 
cular, unless  by  accident,  to  the  lot  of  the  regular 
judge^ — the  opinion  of  a  person  considered  as 
being  in  an  adequate  degree  possessed  of  the 
qiecies  of  skill  in  question,  is  called  in. 

In  the  Roman  school,  this  species  of  function- 
ary is  named  by  the  judge,  and  treated  on  the 
footing  of  a  sort  of  judicial  officer  acting  under 
the  jihdge. 

In  the  English  school,  he  is  named  by  the 
party  to  whom  it  occurs  to  expect  that  an 
minion  extracted  firom  that  source  will  be  ser- 
viceable to  his  side  of  the  cause ;  and  is  treated 
on  the  footing  of  any  other  witness. 

On  whatever  footing  his  opinion,  in  other 
words  his  persuasion,  in  relation  to  the  matter 
of  fact  in  question,  is  called  in ;  it  cannot  be 
matter  of  doubt  how  beneficial  it  cannot  but  be 
to  the  interests  of  justice,  that  the  means  should 
be  in  his  hands  for  giving  to  the  expression  of 
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the  degree  of  force  of  his  persuasion  whatsoevef 
degree  of  accuracy  he  thinks  fit. 

Section  III. — Incapacity  of  ordinari/  language 
for  cvpressing  degrees  of  ■persuasion  and  proba- 
tive force. 

Such,  as  above  brought  to  view,  are  the  ad- 
vantages deducible  from  an  adequate  mode  of 
expressing  degrees  of  persuasion  and  probative 
force,  supposing  it  to  be  found.  If  the  current 
language  were  adequate  to  this  purpose,  there 
would  be  no  need  to  look  out  for  any  other. 
That  to  this  hour  it  remains  as  far  from  being 
so  as  it  is  possible  for  it  to  be,  is  perceived  upon 
a  general  view  at  the  first  hint.  But,  by  a  par- 
ticular observation  -or  two,  the  nature  of  this 
penury  may  be  rendered  more  distinctly  per-- 
ceptible. 

In  a  word,  the  only  adequate  mode  of  expres- 
sing degrees  of  persuasion,  is  by  tiutnbers.  But, 
hitherto,  neither  in  ordinary  language,  nor  in  the 
scientific  language  of  jurisprudence,  have  num- 
bers been  employed.  The  result,  in  point  of 
imperfection  and  inadequacy,  will  be  conspicu- 
ous. 

Persuasion,  the  only  term  equally  proper  in. 
ail  cases,  that  is,  in  all  degrees,  is  accordingly 
the  term  that  has  all  along  been  employed 
here. 

Opinioti,  though  in  some  cases  capable  of 
taking  its  place,  is  not  syiionyraous  to  it ;  since 
opinion  is  scarcely  considered  as  being,  like 
persuasion,  susceptible  of  degrees. 

In  addition  to  this  term,  which,  comparatively 
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wpeaidng,  is  not  in  very  frequent  use,  come  two 
<^ers,  both  of  them  in  perpetual  use,  viz.  know-- 
kdge  and  beUef. 

In  ordinary  discourse,  applied  to  ordinary 
topics,  the  word  belief  seems  to  be  applied  to 
dc^gnate  any  degree  of  persuasion ;  and  accord- 
ingly  it  cannot  be  employed  to  designate  any 

€,  to  the  exclusion  of  any  other. 

Among  religionists,  applied  to  the  topic  of 
ion,  it  is  employed  to  designate  the  very 
Ugliest  degree,  and  to  the  exclusion  of  every 
oti^ ;  since  it  is  not  any  inferior  degree  that 
will  satisfy  them. 

Among  lawyers,  on  the  contrary,  to  wit 
mong  English  lawyers,  it  has  been  employed 
to  designate  any  inferior  degree  of  persuasion, 
to  the  exclusion  of  the  highest. 

For  giving  expression  to  the  highest,  what 
Acy  have  declared  themselves  to  expect,  is, 
that  a  witness  shall  either  employ  the  forms  of 
Hiked  assertion — such  a  thing  is  so  and  so*— or 
iotioduce  the  word  knowledge.  Belief,  in  cer- 
lui  cases,  they  have  admitted  of,  recognizing 
it  as  designative  of  an  inferior  degree  of  per- 
Boasion ;  but  in  other  cases,  in  the  character  of 
an  expression  of  the  degree  of  persuasion,  no- 
Aing  will  satisfy  them  but  knowledge^  a  degree 
of  persuasion  above  belief. 

If  your  persuasion  falls  short  of  amounting  to 
belief,  the  priest,  so  far  as  depends  upon  him- 
Klf,  consigns  you  to  everlasting  punishment  in 
a  IHe  to  come  :*  if  it  fails  of  mounting  above 
bdief,  the  man  of  law,  the  judge,  consigns  you, 

*  EDglish  Uturgy,  Athanasian  Creed,  &c. 
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and  in  a  mauner  more  visibly  efficient,  to 
punishment  in  the  present  Hfe.* 

Kimvkdge,  with  its  logical  conjugates,  com- 
prising the  verb  to  know,  not  only  expresses 
the  highest  degree  of  persuasion  possible,  but 
in  some  circumstances  expresses  that  highest 
degree  of  persuasion  as  existing  in  two  diti'erent 
minds  at  a  time.  If  I  say — -I  know  that  London 
iics  to  the  north  of  Paris,  1  speak  of  my  own  per- 
suasion only;  but  if  1  say^l'oH  know  that 
London  lies  to  the  north  of  Paris,  I  speak  of  my 
own  persuasion  as  well  as  yours ;  of  yours 
alone  expressly,  but  of  my  own  by  implication, 
and  that  a  necessary  one :  for  were  my  persua- 
sion on  the  subject  short  of  the  highest  point, 
the  expression  would  be  a  contradiction  in  terms. 

In  this  instance,  as  in  so  many  others,  the 
indirect  mode  of  assertion  has  the  effect  of  ex- 
pressing a  stronger  degree  of  persuasion  than 
can  be  expressed  by  the  direct.'^ 

•  Harrison'i  Chancery,  i,  222.  Rules  and  Orders  of  the 
Court  of  Chancery,  p.  99,  edit.  1739.— See  infri,  section  5. 

t  Thus,  in  the  Eaglish  lan^iia^e,  the  command  intimated 
by  that  future  which  is  expressed  by  the  word  ihall,  ia  more 
imperative,  indicative  of  a  stronger  exertion  of  will,  than  the 
command  expressed  by  the  word  to  which  alone  the  denomi- 
nation of  imperative  mood  has  been  commonly  affixed  bj 
grammarians ;  the  command  expressed  by  you  iliall  pay  m*, 
is  more  strongly  imperative  than  thecommand  expressed  by  the 
words  pay  me.  By  the  imperative  to  called,  nothing  more  is 
expressed  than  the  bias  ^ven  to  the  will  of  him  who  speaks. 
By  the  future  above-mentioned,  not  only  the  existence  of  the 
will  is  denoted,  but  the  futurily  of  the  event  which  is  the 
object  of  it,  is  predicted  as  certain;  an  intimation  beit^ 
moreover  given  of  the  event  as  being  about  to  have  for  ita 
cause  the  will  that  has  been  thus  expressed.  Such  is  the 
power  of  my  will,  that  the  event  of  which  it  seeks  to  be  pro- 
ductive cannot  fail  of  taking  place. 
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III  the  language  of  English  as  well  as  other 
lawyers,  a  case  is  spoken  of  as  proved — as  fully 
jmived.  In  regard  to  the  state  and  degree  of 
fcrsuasian^  and  of  the  nature  of  the  cause  by 
which,  on  the  part  of  the  judge,  it  has  been 
produced,  what  is  understood  by  this  expression  ? 
Answer : — ^that,  the  evidence  being  either  direct, 
or,  if  circumstantial,  of  that  sort  which  is  com- 
monly received  either  as  an  equivalent  or  as  a 
necessarily  receivable  substitute  to  direct ;  the 
strength  of  persuasion  expressed  by  it  on  the  part 
of  the  witness  is  such  as  (it  standing  unopposed 
either  by  any  objection,  or  at  least  by  any  pre- 
ponderant objection,  to  the  trustworthiness  of 
the  witness,  or  by  any  counter-evidence,  or  at 
my  rate  by  counter-evidence  of  preponderant 
fcrce)  will  naturally,  on  the  part  of  the  judge,  be 
prodnctive  of  such  a  degree  of  persuasion,  in 
affirmation  of  the  existence  of  the  fact  in  ques- 
tion, as  shall  be  sufficient  to  authorise  and  re- 
quire a  decision  on  that  side. 

In  speaking  of  evidence  as  having  been  de- 
fifered  in  relation  to  the  fact  in  question,  sup- 
pose an  occasion  to  arise  for  avoiding  to  pro- 
Monce  decidedly  concerning  the  direction  or 
itrength  of  the  persuasion  of  which  it  may  have 
huesa  productive :  in  this  case,  instead  of  speak- 
ing of  the  fact  as  having  been  proved,  the  usage 
ii  to  speak  of  it  as  having  been  attested,  affirmed, 
or  denied,  in  or  by  deposition  or  evidence. 


Section  IV. — Roman  school — its  attempts  to  cv- 
press  dtgj^ees  of  probative  force. 

The  Romanists,  in  expressing  their  sense  of 
the  importance  of  giving  correctness  to  the  de- 


flcription  tendered  of  ttie  degrees  of  persuasion 
entertained  in  each  case,  betray,  and  in  a  man- 
ner confess,  their  incapacity  of  finding  a  solution 
for  the  problem  thus  proposed. 

I.  FuU.— 2.  More  than  half-full.— 3.  Half- 
full.— i.  Less  than  half-full.— Such,  if  Hsi- 
neccius  is  to  be  believed,  are  the  degrees  of 
probative  force  that  have  been  distinguished, 
and  have  received  denominations,  in  his  school 
of  fraud  and  nonsense.* 

But  of  these  distinctions  the  application  is 
confined  to  the  aggregate  mass  of  evidence 
taken  together  :  the  mass  produced  on  one  side 
of  the  cause.  They  are  not  applied  either 
to  the  force  of  persuasion  on  the  part  of  the 
judge,  or  so  much  as  to  the  probative  force  of 
the  evidence  of  any  one  witness  when  considered 
by  itself. 

That  they  should  have  had  any  application  to 
the  probative  force  of  the  evidence  of  any  wit- 
ness taken  singly,  would  indeed,  according  to 
the  notion  of  that  school,  have  been  somewhat 
difficult:  seeing  that,  according  to  what,  by 
him,  is  given  as  the  better  opinion,  the  pro-, 
bative  force  of  the  evidence  of  any  one  witness, 
be  he  who  he  may,  is  equal  to  0 :  insomucll 
that,  of  the  party  by  whom  any  such  article  o| 
evidence  has  been  produced,  and  no  more,  the 
condition  ought  not  to  be  better  than  if  he  had 
produced  none  at  all.f 

In  the  French  form  of  the   Ron?an  school, 

•  Elem.  Jnr.  Civ.  Para  IV.  ^  18. 

t  See  Book  IX.  Exclumos.  Part  VI.  Disguised. 
Chap.  I.  Exclusion  for  want  of  multiplicity. 

The  following  U  the  passage  from  Heioercias: — "Jurifl 
intcrpretea   probiUionem   m    pleoBin   et  minus  plenan, 
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another  scale  of  a  somewhat  different  construe- 
tion  was  in  use,  according  to  M.  Jousse,*  in  the 
particular  case  in  which  tlie  cause  was  of  that 
sort  which,  if  decided  against  the  defendant, 
Hibjected  him  to  capitalpunisliraent,  and, byway 
of  preparation  for  that  punishment,  to  torture. 

1.  Hi^iest  degree  of  probative  force,  the  de- 
gree sufficient  to  warrant  conviction. 

2.  Next  highest,  or  second  degree  of  pro- 
bative force,  the  degree  expressed  by  the  words 
"urgent  and  ifiditbitahlc.'^  The  practical  effect 
of  tifiis  degree  of  probative  force  was  sufficient 
te  subject  him  to  torture,  with  jiower  to  the 
judges  to  subject  him  to  any  punishment  short 
of  capital,  if  the  torture,  the  object  of  which 
wts  to  prevail  upon  him  to  confess  whatever 
ie  was  accused  of,  failed  of  producing  that 
tenrable  effect. 

3.  Third  degree  of  probative  force ;  the  de- 
ne* expressed  by  the  words  less  than  '*  moH 
tialait,"  Practical  effect,  subjecting  him  to 
torture,  but  without  any  such  power  to  the 
jttdges  :  the  torture  having,  when  the  probative 
mve  v/am  at  this  degree,  and  not  above,  a  "  pur- 
gative" quality ;  and  that  of  so  particular  a 
■irt,   as  to  "purge  the  proofs"  (what  is  meant 

ibably  lo  purge  away  the  proqfx),  what- 
;ey  may  be,  that  have  operated  to  his  pre- 
il)  such  manner  as  to  subject  him  to  the 


>  setniplena  majorero  et  semiplena  minorem 
Ouamvis   Tprins  sit.  iuria   Romani   nrinciniis 


ipmipiena  minorem, 
■vwHiii.  fucuuiia  .CIIII9  aiL,  juiio  Romanl  principiis, 
^_«  Irstimonium  plane  non  adtnitteaduni  esse,  licet  pre- 
I  »ktn  cunffi  honore  pra^rulpeat;  adeaque  non  meliorem  esse 
f  OMdhionetn  ejus  qui  semiplene,  quam  ejus  qui  nihil,  probavit " 
'      •  Otdonn.  Crim.  p.  375. 


Section  V. — English  school — its  attempts  to  ex~ 
press  degrees  of  probative  force. 

1.  Positive  proof. — 2,  Violent  presumption  .- 
3.    Probable   presumption. — 4.    Light   or  rash 
presumption. — Such    are   the   degrees   of  pro- 
bative force  that  have  been  distinguished  and 
denominated  in  the  English  school. 

Such  are  the  explanations  that  have  been 
given  as  instructive  by  lord  chief  justice  Coke,* 
and  accepted  and  passed  oiF  as  such  by  Mr 
Justice  Blackstone.f 

At  the  head  of  this  scale,  under  the  appellation 
of  positive  proof,  is  designated  direct  evidence, 
however  trustworthy  the  source :  below  it,  cir- 
cumstantial, however  great  its  force :  and  to 
make  the  distinction  so  much  the  clearer, 
"  violent  presumption,"  (we  are  told)  "  is  many 
times  equal  to  full  proof" — "probable  pre- 
sumption hath  also  its  due  weight;"— "  light 
or  rash  presumptions  have  no  weight  or  validity 
at  all." 

The  degree  of  probative  force  indicated  b^ 
the  light  or  rash  presumption  of  the  EDglisI 
school,  is  thus  exactly  equal  to  that  expressed 
by  the  half-full  proof  of  the  Roman  school 
each  of  them  being  equal  to  0. 

But  the  Roman  school  has  risen  to  a  pitch  of 
accuracy  by  which  the  English  has  been  left  at' 
a  distance :  the  Romanists  having  a  degree  of, 
force,  which  is  less  than  equal  to  0,  and  which, 
though  incapable  of  producing,  in  the  breast  of 
the  judge,  any  degree  of  persuasion  whatsoever, 
is  still  probative  force. 

•  Coke  Lin.  6, 

t  Bl.  Com.  iii.  371.  chap.  23. 
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The  scale  thus  exhibited  is  a  scale  of  probative 
force  abstractedly  considered :  considered  with- 
out distinction  made  as  to  the  quantity  and 
composition  of  the  evidence  to  which  the  proba- 
tive force  is  considered  to  belong. 

It  has  accordingly  no  connection  with,  or 
reference  to,  that  other  scale  above  mentioned, 
which  is  a  scale  of  persuasion  merely,  and  of 
which  the  degrees  are  two,  and  but  two,  ex- 
pressed by  the  words  knowledge  and  belief. 

No  such  suspicion  appears  to  have  found  its* 
way  into  either  of  these  learned  bosoms,  as  that 
of  a  connection  between  any  such  objects  as 
ftrsudsianon  the  part  of  a  witness,  probative  force 
on  the  part  of  his  testimony,  and  persuasion  on 
the  part  of  the  judge,  all  susceptible  of  variation 
on  one  and  the  same  scale. 

The  observation  of  the  connection  between 
these  clearly  distinguishable,  though  so  closely 
oodnected,  objects,  was,  as  far  as  it  goes,  an 
observation  in  psychology — an  observation  made 
of  the  mvariably  observable  phenomena  of  hu- 
man nature :  and  it  is  among  the  characteristics 
of  technical  law  learning,  as  of  Aristotle's  system 
of  dialectics,  in  which  his  system  of  physics 
was  comprised,  to'  look  'down  with  indignant 
disdain  on  the  invariably  observable  phenomena 
of  human  nature. 

In  both  instances,  the  notion  entertained  of 
science  seems  to  have  been  that  it  was  confined 
to  words :  that  it  consisted  in  a  perpetual  sub- 
■tkntion  of  words  to  words :  and  that, — ^in  addi- 
tion to  words, — ideas,  clear  and  distinct  ideas, 
were  no  better  than  an  incumbrance. 

I.  Unqualified  assertion.     2.  Assertion  qua- 
by  the  words  "to  his  remembrance,"  or, 

VOL.  r.  H 
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"  as  he  believeth."  Such  are  the  forms  of 
speech  devised  by  the  earl  of  Clarendon  when 
chancellor  of  England,  for  expressing  two  de- 
grees of  persuasion,  which  it  seemed  necessary 
to  him  to  distinguish.* 

This  second  or  inferior  deg;ree  of  persuasion 
is  the  degree  which  he  permitted  to  be  expres- 
sed in  the  case  of  a  defendant  interrogated  by 
an  instrument  called  a  bill  in  eijuiti/,  as  to  a 
matter  charged  as  his  [the  defendant's]  own 
act,  in  any  other  case  than  "  if  it  be  laid  to  be 
done  within  seven  years  before;"  not  saying 
before  what,  but  probably  enough  meant  to 
designate  the  day  on  which  the  matter  of  the 
written  instrument  met  his  eye. 

But  if  it  be  laid  to  be  done  within  seven  years 
before,  then  it  is  that  the  proposed  respondent 
must  (on  pain  it  should  seem  of  being  punished, 
if  he  persists,  for  contempt,  as  havmg  put  in  au' 
insufficient  answer)  take  care  not  to  suffer  to 
stand  as  part  of  his  answer  either  of  those  for- 
bidden forms  of  speech ;  "unless  the  court,  upon 
exception  taken,  shall  find  special  cause  to  dis- 
pense with  so  positive  an  answer." 

The  circumstance  by  which,  on  this  occasion, 
the  attention  of  this  learned  person  appears  to 
have  been  engrossed,  is  the  distance  in  point  of 
time  :  among  the  circumstances  that  ap[>ear  to 
have  escaped  it,  are,  the  importance  of  the  fact 
(regard  being  had  to  the  situation  and  character 

•  Rules  and  orders  o(  chancery,  as  published  by  the  lord 
chancellor  Clarendon,  and  the  maiter  of  the  rolls  sir  Har- 
bottle  Grimstone,  without  dale,  but  at  a  period  immediately 
preceding  ihe  '27tK  Feb.  19  Car.  11.  1667  :  p.  99,  edition  of 
1739:  and  quoted  as  subsisting  in  Mr.  Parker's  edition  of 
Hvrisoo's  Practice  of  the  Coun  of  Chancerv,  8th  edit.  1 796. 


of  the  deponent),  the  differences  of  which  that 
importance  is  susceptible,  and  the  influence  of 
these  differences  upon  tlie  memory.  Another 
consideration,  alike  overlooked,  seems  to  have 
been  the  influence  of  time  of  life  upon  memory, 
and  the  diflerence  in  this  respect  between  im- 
maturity, maturity,  and  caducity. 

But  the  faculty  of  having  recourse  to  the 
wi&dom  and  justice  of  the  court  "upon  crception 
taken,"  presented  a  solution  for  every  difficulty, 
a  remedy  for  every  inconvenience :  a  faculty 
which,  to  the  merit  of  being  to  the  suitor  a 
source  of  relief,  added  the  much  superior, 
thougli  so  little  published,  merit,  of  being,  to 
the  judge,  liis  friends,  and  dependents,  a  source 
of  fees. 

On  the  present  occasion,  however,  the  mode 
of  constructing  tlie  scale,  and  giving  denomina- 
tion to  the  degrees  of  which  it  is  composed, 
cooKtitute  tlie  proper  subjects  of  consideration  : 
not  the  application  or  applications  made  of 
them. 

"You  shall  swear  that  what  is  contained  in 
this  j*our  answer,  so  far  as  concerns  your  own 
lets  and  deeds,  is  true,  and  that  what  relates  to 
the  acts  and  deeds  of  any  other  person  or  per- 
NQS,  you  believe  to  be  true.  So  help  you  God." 
(Before  coraniissioners).  Such  is  the  form  of 
the  oath  at  present  exacted  of  a  defendant  in  an 

5 oily  court,  or,  at  any  rate,  on  the  equity  side 
tbe  court  of  exchequer,*  Of  two  things, 
ae :  either  there  is  something  in  the  air  of  the 
Quart  of  exchequer  that  strengthens  a  man's 
itOBory,  and  relieves  it  from  the  need  of  having 

*  Fowler'^  Exchequer,  i.  4'JI,  anno  1793. 
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recourse  to  that  indulgence  which  has  just  been 
seen  to  be  allowed  in  the  court  of  chancery;  or 
the  indulgence  of  the  court  has  been  silently 
withdrawn  in  practice,  while  the  continuators  of 
Mr  Harrison's  book  continue  to  represent  as 
still  in  force  the  regulation  by  which  it  was 
granted. 

Section  VI. — An  infinite  scale  inappliciible, 
though  the  only  true  one. 

In  respect  of  persuasion  and  probative  force — 
persuasion,  in  the  first  place  on  the  part  of  a 
witness,  in  the  next  place  on  the  part  of  the 
judge, — probative  force  on  the  part  of  the  evi- 
dence, of  whatsoever  nature  it  be,  direct  evidence 
or  circumstantial  evidence,  evidence  of  persons 
or  evidence  of  things; — an  infinite  scale  {it  has 
been  already  intimated)  is  the  only  sort  of  scale 
by  which  the  truth  of  the  case  can  be  expressed. 
For  what  can  that  mass  of  evidence  be,  to  the 
probative  force  of  which  no  addition  is  made  by 
the  addition  of  a  mass  of  evidence,  exactly  of 
the  same  composition  in  every  respect,  and  twice 
as  great  ? 

Unfortunately,  a  scale  to  such  a  degree  cor- 
rect, would  not,  physically  speaking,  be  capable 
of  being  applied  to  the  particular  purpose  here 
in  view. 

The  use,  and  only  use,  of  the  sort  of  scale  in 
question,  would  be  to  enable  the  witness  to  give 
to  his  testimony,  or  the  judge  to  his  opinion,  a 
less  degree  of  effect  in  practice  than  what  it  is 
productive  of  without  the  employment  of  any 
such  scale. 

At  present,  the  effect  giveo  to  any  such  testi- 
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mony  in  practice  is  as  great,  never  less  than  as 
great,  as  the  utmost  effect  of  which  the  highest 
possible  degree  of  persuasion  in  that  single 
breast  could  be  productive.  On  the  side  of  aug- 
mentation, then,  nothing  remains  to  be  done. 
The  persuasion  is  considered  as  being,  in  every 
instance,  at  the  highest  degree  ;  or  at  any  rate, 
in  practice,  the  same  effect  is  given  to  it  as  if 
it  were. 

At  the  same  time,  many  are  the  instances  in 
which  it  may  be  rendered  manifest  beyond  a 
doubt,  that  the  degree  of  persuasion,  to  which 
in  practice  all  the  effect  is  given  that  could  be 
given  to  the  highest,  realty  falls  greatly  below 
the  highest  degree  of  which  the  force  of  persua- 
aon  is  susceptible. 

I .  In  the  case  of  the  witness,  this  deficiency 
can  scarcely  be  rendered  manifest  by  any  con- 
«derations  of  a  nature  to  operate  alike  on  all 
minds  to  whom  they  are  presented :  where  it 
exists,  it  is  matter  not  of  demonstration,  but 
of  sensation  only  ;  viz.  on  the  part  of  the  wit- 
ness in  question,  by  whom  alone  the  force  of  the 
persuasion,  of  which  the  seat  is  in  his  own  mind, 
can  be  perceived. 

Even  the  witness,  the  individual  himself 
whose  persuasion  is  in  question, — though  his 
perception  may  have  informed  him,  that,  of  two 
cmea,  his  persuasion  has  been  stronger  in  the 
wcond  than  in  the  first ;  still  it  is  only  by  calling 
in  the  aid  of  numbers  that  it  will  be  possible 
for  him  to  declare,  or  so  much  as  to  settle  with 
himself  in  his  own  mind,  how  much  :  of  numbers, 
as,  for  instance,  by  saying, — in  the  first  case  it 
aeems  to  me  that  the  probability  of  the  fact  is 
""l»2  to  I,  in  the  second  case  as  4  to  1 :  inso- 
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much  that,  were  it  matter  of  necessity  to  me  to 
lay  a  wager  on  the  subject,  such  and  no  more 
are  the  odds  that  I  would  lay  or  take  in  the  two 
respective  cases. 

2.  In  the  case  of  the  judge,  on  the  other 
hand,  the  deficiency  may  be  rendered  manifest 
to  third  persons. 

On  the  subject  of  a  question  of  fact,  deposed 
toby  a  number  of  witnesses;  the  fact  havingno- 
thing  of  improbability  in  its  nature,  nor  the  wit- 
nesses anything  to  distinguish  them  in  point  of 
trustworthiness,  nor  their  testimonies  respec- 
tively anything  to  distinguish  them  in  respect  of 
the  degree  of  persuasion  manifested ;  the  degree 
of  persuasion  on  the  part  of  the  judge  will  of 
course  be  as  the  number  of  the  witnesses. 

This  being  the  case;  by  every  witness  added 
on  the  same  side,  an  additional  degree  of  force 
will  be  added  to  the  persuasion  of  the  judge: 
and,  if  this  be  true  with  regard  to  a  second  and 
a  third  witness,  it  cannot  be  otherwise  than 
true  with  regard  to  a  hundredth  or  a  thousandth. 

Long  before  the  number  of  witnesses  has 
reached  to  the  height  of  a  hundred,  the  mind  of 
the  judge  (it  may  be  said)  will  have  obtained  all 
the  satisfaction  it  could  desire :  long  before  this, 
the  multitude  will  have  appeared  to  him  so 
abundantly  sufficient,  that  he  will  have  refused 
to  give  admission  to  any  more. 

This  may,  and  naturally  will  be,  the  case. 
But  should  he  even  have  refused  admission  to 
all  the  witnesses  after  the  .second,  it  will  be 
impossible  for  him  to  deny,  but  that,  after  a 
thousand  have  been  heard,  an  addition  will  still 
be  made,  by  any  other  such  witness,  to  the 
aggregate  probative  force  of  the  whole  mass  of 
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evidence  thus  composed.  Had  he  been  the 
onJy  witness,  the  testimony  of  this  thousaiidtli 
ind  first  would  of  itself  have  been  sufficient  to 
determine  the  opinion  of  the  judge.  Such 
bung  the  probative  force  of  this  testimony,  if 
taken  by  itself;  can  there  be  any  colour  of 
reason  for  saying  of  it  that  it  will  be  destroyed 
by  the  addition  of  a  quantity  of  the  same  force, 
a  thousand  times  as  great? 

If  such  be  the  case,  while  the  witnesses  are 
nipposed  to  be  all  of  them  on  the  same  side ; 
still  niore  manifestly  will  it  be  so,  if,  so  many 
speaking  in  affirmation  of  the  fact,  so  many 
others  in  negation  of  it,  the  number  of  them  be 
supposed  to  be  on  each  side  the  same.  In  this 
way  let  there  be  two  thousand  of  them,  the 
probati^'e  force  of  the  two  thousand  and  first 
will  be  no  less  perceptible  and  efficient  than  if 
ii  had  been  the  only  one. 

Moreover,  by  this  same  example  it  seems 
manifested,  that  it  is  not  possible  that  the  pro- 
bative force  of  testimony,  nor,  therefore,  that 
the  force  of  persuasion  on  the  part  of  the  judge, 
(Co  which  may  be  added,  on  the  part  of  any 
witness  taken  by  himself,)  should,  on  the  side 
of  augmentation,  have  any  certain  limit.  It  can 
never  be  so  great,  but  that  it  would  be  capable 
of  being  rendered  still  greater. 

In  these  circumstances;  to  allow  to  any  per- 
son, either  in  the  station  of  witness  or  in  that  of 
jodge,  the  faculty  of  adding  at  pleasure  to  the 
declared  force  of  his  persuasion,  would  be  to 
wSAaw  of  an  operation  at  the  same  time  endless, 
meless,  and  ridiculous.  Whatever  latitude 
would  in  this  respect  be  allowed  to  any  one 


TilEORETIC  GBOlraDS. 

such  person,  would  be  to  be  allowed  to  every 
other.  But,  the  tendency  of  persuasion  in  one 
mind  being  to  propagate  like  persuasion  in  other 
minds,  and  every  such  act  of  propagation  being 
an  exercise  of  power;  the  natural  tendency  of 
such  an  allowance  would  be  a  sort  of  auction,  on 
the  one  part  between  witness  and  witness,  on 
the  other  part  between  judge  and  judge;  and 
in  both  cases  an  auction  that  would  have  no 
end.  It  being  of  the  number  of  those  cases  in 
which  insincerity  and  abuse  would  be  altogether 
incapable  of  detection;  it  would  also  be  of  the 
number  of  those  cases  in  which  insincerity  is 
universal,  or  little  short  of  it. 

But  suppose  again,  (impossible  as  the  suppo- 
sition is,)  that  the  highest  possible  degree  of 
persuasion  could,  by  means  of  such  a  scale,  be 
reached  and  expressed ;  still  in  practice  it  would 
be  useless:  since  no  greater  effect  could  be 
given  to  the  maximum,  the  expression  of  which 
is  the  supposed  result  and  fruit  of  the  scale, 
than  at  present  is  given  to  the  ordinary  asser- 
tion, expressed  in  ordinary  language,  and  with- 
out the  use  of  any  such  scale.  Of  this  simple 
assertion  the  effect  is  to  act  with  the  whole 
probative  force  of  the  testimony  of  the  witness; 
with  the  whole  force  of  the  suffrage  of  the 
judge:  and  from  the  highest  degree  of  persua- 
sion,— were  it  possible,  by  the  help  of  any  such 
scale,  to  reach  it  and  express  it, — no  greater 
effect  could  ensue. 

From  the  allowance  of  a  scale  of  the  opposite 
description,  limited  on  the  side  of  increase, 
(limited  in  effect  by  its  being  raised  up,  as  under 
the  present  practice,  to  its  maximum,  in  e\-ery 


Cttr.  VL]  DEGREES  OK  PEHSOASION,  !05 

case  in  which  no  scale  is  employed,)  beneficial 
effects  might  be  produced  in  some  cases,  no  evU 
could  be  produced  in  any  case. 

Of  ihe  good  effect,  the  nature  has  already 
been  brought  to  view:  the  decision  rendered 
conformable  to  justice,  in  cases  in  which,  with- 
out ihe  benefit  of  this  instrument,  it  could  not 
be  conformable. 

Abuse  there  could  be  none :  insincerity  there 
could  be  none:  whether  in  the  station  of  wit- 
ness or  in  that  of  jvidge,  a  more  irrefragable 
proof  of  sincerity  could  not  be  given,  than  by 
having  recourse  to  such  allowance. 

By  representing  the  force  of  his  persuasion 
tLS  lower  than  it  is,  what  advantage  could  a  man 
!!iin  by  the  use  of  such  a  scale  more  than  he 
could  gain  without  it? 

Yes,  (it  may  be  said)  a  man  may  in  this  way 
diminish  the  declared  force  of  his  persuasion, 
and  thence  the  probative  force  of  his  testimony, 
coDtrary  to  truth,  and  yet  without  risk.  Placing 
it  on  the  wrong  side,  the  falsehood  of  the  decla- 
nlion  might  be  proved  from  other  sources,  and 
be  punished  for  it,  as  in  case  of  perjury:  but, 
placing  it  on  the  right  side,  though  at  the  wrong 
fnd.  v\z.  at  the  very  bottom,  at  1,  when  it 
flo^t  to  have  been  at  the  very  top,  viz.  at  10; 
Ik  may  thus,  without  risk,  strike  off  nine-tenths 
of  the  force  of  his  testimony;  which  defalca- 
tion, if  there  be  many  testimonies  on  both  sides, 
may  turn  the  scale. 

Answer.  True  :  in  this  case,  he  will  save 
btmself  from  punishment:  but  neither  will  he 
prodace  the  mischief  aimed  at.  Whatever  force 
nf  counter-evidence  would,  in  case  of  his  placing 
his  declared  persuasion  on  the  wrong  side,  have 
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been  sufficient  to  convict  bim  to  the  purpose  of 
punishment;  the  same  counter-e*-idence  will, 
now  that  he  has  placed  it  at  the  wrong  end  of 
the  scale,  though  on  the  right  side,  be,  notwith- 
standing his  endeavours,  sufficient  to  prevent  the 
abatement  thus  made  in  the  degree  of  persua- 
sion declared,  from  producing  the  corresponding 
diminution  of  probative  force.  He  will  not  have 
it  in  his  power  to  cut  oft'  a  part  of  the  force  of  his 
testimony  from  the  side  of  truth,  except  in  cir- 
cumstances which  would  have  allowed  him  with 
safety  to  throw  it  entire  into  the  scale  of  falsehood. 


M.  Dumont,  in  a  note  to  the  Traiti  des  Prenves  Judiciaires, 
has  brought  forward  several  objections  agaioRt  the  scale 
which  Mr.  Bentham  has  suggested  for  tlie  measiiretnent  ot 
degrees  of  persuasion  and  probative  Torce.  It  is  fair  that  the 
reader  should  have  the  means  of  judging  for  liimselF,  what 
deg^ree  of  vahdity  these  objections  possess.  I  (juote  from  a 
recently  published  and  very  well  executed  translation  of  M, 
Dumont's  work. 

"  I  do  not  dispute  the  correctness  of  the  author's  principles ; 
and  1  cannot  deny  that,  where  diderent  witnesses  have  diffe- 
rent degrees  of  belief,  it  would  he  extremely  desirable 
to  obtain  a  precise  knowledge  of  these  degrees,  and 
lo  make  it  the  basis  of  the  judicial  decision:  but  I 
cannot  believe  that  this  sort  of  perfection  is  attainable  in 
practice.  I  even  think,  that  it  belongs  only  lo  intelligences 
superior  to  ourselves,  or  at  least  to  the  great  mass  of  man- 
kind. Looking  into  myself,  and  supposing  that  1  am  exa- 
mined in  a  court  of  justice  on  various  facts,  if  I  cannot 
answer  '  Yes  *  or  '  No '  with  all  the  certainty  which  my  mind 
can  allow,  if  there  be  degrees  and  shades,  I  feel  myself  inca- 
pable of  distinguishing  between  two  and  three,  between  four 
and  five,  and  even  between  more  distant  degrees.  I  make 
the  experiment  at  this  very  moment ;  I  try  to  recollect  who 
told  me  a  certain  fact ;  I  hesitate,  I  collect  all  the  circum- 
stances, I  tliink  it  was  A  rather  than  B :  but  should  I  place 
my  belief  at  No.  4,  or  No.  7  ?    I  cannot  tell. 

"A  witness  who  says,  *  I  am  doubtful,'  aays  nothing  at  all. 
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»  M  far  u  the  judge  is  concerned.  It  serves  no  purpose,  I 
Dunk,  lo  enquire  after  the  degrees  of  doubt.  But  these  dif- 
brttH  Rtalea  of  belief,  which,  in  my  opinion,  it  is  difficult  to 
uareu  in  numbers,  display  ihemeslves  to  the  eyes  of  the 
JMge  by  other  signs,  Tlie  readiness  of  the  witness,  the  dis- 
liiciaess  and  certainty  of  his  answers,  the  agreement  of  all 
tfce  drcuinstances  of  his  story  with  each  oflier, — it  is  this 
vlud)  sbowB  the  confidence  of  the  witness  in  himself.  Hesi- 
libm,  a  painful  Gearching  for  the  details,  euccessire  con- 
MxkHH  of  bis  own  testimony, — it  is  this  which  announces  a 
vitness  who  is  not  at  the  maximum  of  certainty.  It  belongs 
ID  Ibe  jadge  lo  appreciate  these  differences,  rather  than  to 
tte  witoe&s  himself,  who  would  be  greatly  embarrassed  if  he 
brd  to  fix  ihe  numerical  amount  of  his  own  belief. 

**  Were  this  scale  adopted,  I  should  be  apprehensive  that 
Ac  antfaonty  of  the  testimony  would  of^n  be  inversely  as  the 
■ihlotn  of  the  witnesses.  Reserved  men — men  who  knew 
■bat  doubt  i^— would,  in  many  cases,  place  themsclvea  at 
nfervir  degrees,  rather  than  at  the  highest;  while  those  of 
%  poMtive  and  presumptuous  disposition,  above  all,  passionate 
■tn,  would  almost  believe  they  were  doing  themselves  an 
■moiy,  if  they  did  not  take  their  station  immediately  at  the 
bcftc«t  point.  The  wisest  thus  leaning  to  a  diminution,  and 
the  feast  wise  to  an  augmentation,  of  their  respective  infiu- 
•■c*  on  (he  judge,  the  scale  might  produce  an  effect  contrary 
to  what  the  author  expects  from  it, 

••  The  comparison  with  wagers  and  insurances  does  not 
Man  W  me  to  be  applicable.  Testimony  turns  on  past  events; 
vigers  turn  on  future  events :  as  a  witness,  1  know,  I  believe, 
•r  I  doubt;  as  a  wagerer,  I  know  nothing,  but  I  conjecture, 
I  ralcalate  probabilities:  my  rashness  can  injure  nobody  but 
nvMlf:  and  if  a  wagerer  feels  that  he  has  gone  too  far,  he 
sAeD  dintinishes  the  chances  of  loss  by  betting  on  the  other 
adt. 

••  h  appears  to  me,  that,  in  judicial  matters,  the  true  secu- 
rily  depends  on  the  degree  in  which  the  Judges  are  acquainted 
wilb  IM  nature  of  evidence,  the  appreciation  of  testimony, 
ud  tbe  drilerent  degrees  of  proving  power.  These  principles 
fH  ■  balance  into  their  hands,  in  which  witnesses  con  be 
wiebed  Hincb  more  accurately  than  if  they  were  allowed  to 
MMfS  tiietr  own  value  ;  and  even  if  the  scale  of  the  degrees 
of  belief  were  adopted,  it  would  still  be  necessary  to  leave 

{'iidg«8  Oie  power  of  appreciating  the  intelligence  and  mora- 
iij  of  tbc  witnesses,  in  order  to  estimate  the  conSdeucc  due 
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to  tlie  nnmerical  point  of  belief  at  which  they  have  placed 
their  testimony. 

"  These  are  the  difficulties  which  have  presented  them- 
selves tome,  in  meditatiog  oo  this  new  method." 

On  these  ohservations  of  M.  DumonI  it  may,  in  the  firet 
place,  be  remarked  that,  if  applicable  al  all,  they  are  appli- 
cable only  to  the  use  of  the  scale  by  the  witness,  not  to  the 
use  of  it  by  the  Judge,  which  latter  use,  however,  is  perhaps 
the  more  important  of  the  two.  In  the  next  place,  eren  at 
regards  the  witness,  1  doubt  whether  any  great  weight  should 
be  attached  to  the  objections.  For,  first,  what  almoM  all  of 
them  seem  to  imply  is,  that,  because  we  cannot  in  all  cases 
attain  the  degree  of  exactness  which  is  desirable,  therefore 
we  ought  to  neglect  the  means  of  attaining  that  degree  of 
exactness  which  is  in  our  power-  The  witness  who  does 
not  know  the  degree  of  his  persuasion, — the  witness  to  whom 
the  scale  would  be  useless,  will  not  call  for  it;  the  judge  will 
at  all  events  have  the  same  means  of  appreciating  his  testimony, 
as  he  has  now,  and  will  not  be  the  more  likely  to  be  deceived 
by  a  witness  who  does  not  use  the  scale,  because  it  has  hap- 
pened to  him  to  have  received  the  testimony  of  one  who  doea. 

Secondly,  the  most  formidable  in  appearance  of  all 
M.  Dumont's  objections — 1  mean  that  which  is  contained  in  bis 
third  paragraph — seems  to  me,  if  it  prove  anything,  to  prove 
much  more  than  M.  Dumont  intended.  The  wise,  say*  be, 
will  place  their  degree  of  persuasion  lower  than  they  ought, 
the  foolish,  higher  than  they  ought :  the  effect  therefore  of 
the  scale  is  to  give  greater  power  to  the  foolish  than  they 
otherwise  would  have,  and  less  power  to  the  wise.  But  if 
this  be  true,  what  doei  it  prove  ?  that  ditTerent  degrees  of 
persuasion  should  not  be  suffered  to  be  indicated  at  all ;  that 
DO  one  should  be  suffered  to  say  he  doubts.  It  is  not  the 
scale  which  docs  the  mischief,  if  mischief  there  be.  There 
are  but  two  sorts  of  witnesses,  the  wise  and  the  foolish  :  grant 
to  them  the  privilege  of  expressing  doubt,  or  any  degree  of 
persuasion  short  of  the  highest,  and  the  foolish,  says 
M.  Dumont,  will  make  no  use  of  the  privilege,  the  wise  will 
make  a  bad  use.  But  if  so,  would  it  not  be  belter  to  with- 
hold the  privilege  altogether?  Is  it  the  scale  which  makes 
all  the  difference  ? 

The  trudi  seems  to  me  to  be,  that  the  scale  will  neither 
add  to  the  power  of  the  foolish  witness,  nor  unduly  diminish 
that  of  the  wise  ouc.  It  will  not  add  to  the  power  of  the 
foolish  witness,  because  he  cannot  place  his  persuasion  hlgliei 
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than  the  hieliest  point  in  the  scale ;  and  this  is  no  more  than 
be  could  do  without  it  It  will  not  unduly  diminish  the 
power  of  the  wise  witness;  because  the  wise  witness  will 
know  tolerably  well  what  degree  of  persuasion  he  has 
gnmnda  for,  and  ¥all  therefore  know  tolerably  well  where* 
•boats  to  place  himself  in  the  scale.  That  he  would  be 
liktly  to  place  himself  too  low,  seems  to  me  a  mere  assump- 
tion. The  wiser  a  man  becomes,  the  more  certainly  will  he 
doabt,  where  evidence  is  insufficient,  and  scepticism  justifi- 
alile ;  but  as  his  wisdom  increases,  so  also  will  his  confidence 
iDciease,  in  all  those  cases  in  which  there  is  sufficient  evi^ . 
denee  to  warrant  a  positive  conclusion. 


OF  THE   FOUNDATION    OR    CAUSE  OF  BELIEF  I 

TESTIMONV. 

Section  I. — Thai  the  cause  of  belief  in  testimony 
is  experience. 

That  there  exists  in  man  a  propensity  to  be- 
lieve in  testimony,  is  matter  of  fact,  matter  of 
universal  experience ;  and  this,  as  well  on 
every  other  occasion,  and  in  any  private  sta- 
tion, as  on  a  judicial  occasion,  and  in  the  station 
of  judge. 

The  existence  of  the  propensity  being  thus 
out  of  dispute,  then  comes  the  question  that 
belongs  to  the  present  purpose — is  it  right  to 
give  way  to  this  propensity?  and  if  right  in 
general,  are  there  no  limitations,  no  exceptions 
to  the  cases  in  which  this  propensity  must  be 
admitted  ? 

To  the  first  question  the  answer  is — Yes ;  it 
is  right  to  give  way  to  this  propensity :  the 
propriety  of  doing  so  is  established  by  experi- 
ence. By  experience,  the  existence  of  the 
propensity  is  ascertained :  by  experience,  the 
propriety  of  acting  in  compliance  with  it  is 
established. 

Established  already  by  experience,  by  uni- 
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rersal  experience,  it  may  be  still  further  esta- 
blished by  direct  experiment,  should  any  one 
be  found  willing  to  be  at  the  charge  of  it. 
Continue  your  belief  in  testimony,  as  you  have 
been  used  to  believe  in  it,  the  business  of  your 
life  will  go  on  as  it  has  been  used  to  do :  with- 
hold your  belief  from  testimony,  and  with  the 
same  regularity  as  that  with  which  you  have 
been  in  use  to  bestow  it;  you  will  not  be 
long  without  smarting  for  your  forbearance. 
The  prosperity  with  which  the  business  of  your 
life  la  carried  on,  depends  on  the  knowledge 
you  have  of  the  states  of  men  and  things,  viz. 
of  such  men  and  such  things  as  your  situation 
in  life  gives  you  occasion  to  be  acquainted 
with  :  and  of  that  knowledge  it  is  but  a  minute 
uid  altogether  insufficient  portion  that  you  can 
obtain  from  your  own  experience,  from  your 
own  perceptions  alone  ;  the  rest  of  that  of  whicli 
you  have  need,  must  come  to  you,  if  it  comes 
lo  you  at  all,  from  testimony. 

And  what  is  it  that,  by  thus  rendering  it  a 
man's  interest,  renders  it  proper  for  him  to  bestow 
a  general  belief  on  testimony?  It  is  the  general 
conformity  of  testimony  to  tlie  real  state  of 
things — of  the  real  state  of  things  to  testimony: 
of  the  facts  reported  upon,  to  the  reports  made 
ooDceming  them. 

And  by  what  is  it  that  this  conformity  is 
Btde  known?  Answer  again — by  experience. 
h  is  because  testimony  is  conformable  to  the 
tittt])  of  things,  that,  if  you  were  to  go  on  treating 
it  8S  if  it  was  not  conformable,  you  would  not 
&il  of  suffering  from  it. 

And  by  what  is  it  that  this  conformity  is 
produced?     The  question  is  not  incapable  of 


receiving  an  answer,  and  therefore,  being  a 
practically  important  one,  it  is  neither  an 
improper  nor  an  unreasonable  one  :  a  Httle 
further  on  an  answer  will  be  endeavoured  to  be 
given. 

Forasmuch  as,  in  man,  whether  on  a  judicial 
occasion,  or  on  a  non-judicial  occasion,  in  a 
judicial  station,  or  not  in  a  judicial  station, 
there  exists  a  general  propensity  to  believe  in 
evidence ;  and  forasmuch  as  in  general  the 
giving  way  to  that  propensity  is  right,  being 
found  to  be  attended  with  consequences  ad- 
vantageous upon  the  whole ;  so,  when,  on  a 
judicial  occasion,  and  in  a  judicial  station,  a  man 
having  received  evidence  has  grounded  his 
belief  on  it,  pronounced  a  decision  in  confor- 
mity to  such  belief,  and  in  the  exercise  of 
judicial  power  acted  in  conformity  to  such  de- 
cision, there  exists  on  the  part  of  men  at  large, 
failing  special  and  predominant  reasons  to  the 
contrary,  a  propensity  to  regard  such  belief  as 
rightly  bestowed ;  and  to  yield  to  this  pro- 
pensity also  is  right,  and  in  general  productive 
of  beneficial  consequences,  as  is  also  esta- 
blished by  experience. 

Ask  what  is  the  ground — the  foundation — 
or  more  simply  and  distinctly,  the  efficient 
cause  of  the  persuasion,  produced  by  evidence — 
produced  by  testimony?  An  answer  that  may 
be  given  without  impropriety,  is — crperience : 
experience,  and  nothing  but  experience. 

Experience? — of  what?  Of  the  conformity 
of  the  facts  which  form  the  subjects  of  the 
several  assertions  of  which  testimony  consists, 
with  the  sisserlions  so  made  concerning  these 
respective  facts. 
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In  the  course  of  the  ordinary  and  constant 
intercourse  between  man  and  man  in  private 
life,  propositions*  affirming  or  disaffirming  the 
existence  of  tliis  or  that  fact,  are  continually 
uttered  in  a  vast  variety  of  forms.  For  the 
most  part,  as  occasions  of  obtaining  perceptions, 
of  and  in  relation  to  the  facts  in  question,  pre- 
sent themselves  ;  the  perceptions  thus  obtamed 
are  found  conformable  to  the  description  given 
by  those  assertions.  Testimony  being  thus  for 
the  most  part  found  true  in  past  instances, 
hence  the  propensity  to  expect  to  find  it  true 
in  any  given  future  instance :  hence,  in  a  word, 
the  disposition  to  belief. 

On  the  other  hand,  in  some  Instances,  in- 
stead of  such  conformity,  disconformity  is  the 
result  presented  by  the  surer  guide,  percep- 
tion; hence,  the  disposition  to  disbelief, 

Tlie  number  of  the  instances  in  which,  to  a 
degree  sufficient  for  practice,  this  conformity  is 
fouud  to  have  place,  is  greatly  superior  to  the 
nainber  of  the  instances  in  which  it  is  found  to 
fell.  Hence,  the  cases  of  belief  constitute  the 
^neral  rule — the  ordinary  state  of  a  man's 
miud ;  tlie  cases  of  disbelief  constitute  so 
many  cases  of  exception ;  and  to  produce  dis- 
belief requires  some  particular  assignable  con- 
nderation,  operating  in  the  character  of  a 
tpecial  cause. 

TTie  disposition  or  propensity  to  belief  may, 
in  this  sense,  be  said  to  be  stronger  than  the  dis- 

'  "n«  woni  Ustimonp  is  on  this  occasion  avoided ;  the 
msan  u,  lest  by  that  word  the  proposition  should  in  any 
Manec  be  cooaidered  as  meant  to  be  confined  to  the  caaes 
ii  vMch  tlie  aatertioD  U  tiuppoaed  to  be  made  oo  a  jucUcial 
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position,  the  propensity,  to  disbelief.  Were  the 
proposition  reversed,  the  business  of  society 
could  not  he  carried  on  :  society  itself  could  not 
have  had  existence.  For  the  facts  which  fait 
under  the  perception  of  any  given  individual  are 
in  number  but  as  a  droj)  of  water  in  the  bucket, 
compared  with  those  cuuccminir  the  existence 
of  which  it  is  impossible  for  him  to  obtain  any 
persuasion  otherwise  than  from  the  reports,  the 
assertions,  made  by  other  men. 

But  why,  it  may  be  asked,  does  e-xperience 
produce  a  propensity  to  believe  in  the  truth  t)f 
human  assertions?  Wliy  docs  experience  of  the 
truth  of  testimony  in  time  past,  give  rise  to  an 
expectation  that  it  will  be  true  in  time  to  come  ? 

Next,  in  point  of  utility,  to  the  knowing  of  a 
thing,  is  the  knowing  tliat  it  is  impossible  to  fae 
known.  By  the  former  acquisition,  jiower,  in 
\'arious  usetid  shapes,  is  acquired;  by  the  latter, 
pain,  in  the  sha[>e  of  useless  labour  and  fre- 
quently-recurring disap|)ointmcnt,  is  saved.  The 
instances  in  which  the  former  acquisition  is 
attainable,  are  impressed  ujwn  the  eye  of 
curiosity  by  every  oliject  on  which  it  alights. 
The  other,  as  unaccejdable  as  it  is  useful,  iA 
turned  aside  from,  in  many  instances,  in  which, 
upon  a  calm  and  attentive  examination,  it  might 
be  secured. 

The  relation  of  causality,  the  relation  between 
cause  and  effect,  is  a  soil  in  which  the  greatest 
understandings  have  toiled  with  great  labour 
and  no  fruit:  words,  and  nothing  hut  words, 
having  been  the  seed ;  words,  and  nothing  but 
words,  have  been  the  produce. 

Words  being  the  names  of  things;  and,  for 
some  time,  to  judge  from  the  structure  of  Ian- 
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guage,  there  having  been  no  words  but  what 
were  the  names  of  real  entities,  of  really  existing 
things ;  as  often  as  we  take  note  of  a  distinct 
wofd,  we  are  apt  to  assign  to  it,  as  an  accom- 
paniment of  course,  the  existence  of  a  distinct 
thing,  a  distinctly  existing  real  entity,  of  which 
it  is  the  accompaniment  and  the  name;  and 
this,  whether  there  be  any  such  distinctly  exist- 
ing entity  or  not.* 

Ask  what  is  the  foundation  or  <iause  of  belief, 
of  pereuasion?  I  answer,  without  difficulty, 
eiperience.  Ask  what  is  the  foundation,  the 
cause,  of  the  belief  in  the  truth  of  human  testi- 
mony,— of  the  persuasion  entertained  by  one  man 
of  the  truth  of  the  statements  contained  in  the 
testimony  of  another,  in  any  given  instance  ?  I 
inswer  again,  the  experience  of  the  truth  of 
testimony  in  former  instances.  Discard  the 
substantive  word  catise,  and  give  me,  instead  of 
it,  the  import  of  it  in  disguise ;  disguised  under  the 
adverbial  covering  of  the  word  why;'\   and  ask 

*  la  the  instances  of  the  everlastingly  occurring  appella- 
andpoio^,  David  Hume  has  pointed  out  the  ilia- 
g  from  this  source :   but,  that  he  has  pointed  out 
tbe  ooostitution  of  human  language  as  the  source  from 
the  illusion  flows,  is  not,  to  my  conception,  alike 


t  Of  the  single  word, — the  adverby  as  it  is  called, — ^the  verb 
iy,  the  import,  when  developed,  is  found  to  be  an  entire 
propOMtion,  and  even  a  complex  one.  My  will  is,  that  you 
mmmg  to  me  that  thing  which  is  the  cause  of  that  other  thing. 
So  great  was  the  error  of  the  ingenious  author  of  Hermes, 
ifao,  uk  bis  analytical  view  of  the  grammatical  forms  called 
fuiB  of  speech^  he  attributed  to  the  object  represented  by 
ihe  adverb,  the  same  simplicity  as  to  the  object  represented 
Vr  the  noun  substantive.  Here,  by  the  single  aaverb,  we 
ii  represented,  amongst  others,  the  several  objects  respec- 
My  lepretented  by  no  fewer  than  six  nouns  substantive. 


me  why  I  find  myself  disposed,  in  most  cases, 
to  believe  in  the  truth  of  the  statements  made 
in  my  hearing  by  my  fellow  men :  I  answer, 
because,  in  the  greater  part  of  the  instance*  in 
which  such  statements  have  been  made,  the 
truth  of  them  has  been  made  known  to  me  by 
experience.  In  the  experience  I  have  had  of 
the  truth  of  the  like  statements  in  past  in- 
stances. I  view  the  cause  of  the  propensaty  I 
find  in  myself  to  believe  the  truth  of  the  state- 
ment in  question  in  the  present  instance:  to 
pronounce,  in  my  own  mind,  the  sort  of  judg- 
ment indicated  by  the  words  /  beliexie. 

Press  me  further,  and  ask  me  why  it  is  that, 
on  recollection  of  the  truth  of  such  statements 
in  former  instances,  as  certified  to  me  by  ex- 
perience, I  believe:  ask  me  why  it  is  that  such 
experience  produces  belief;  what  is  that  ulte- 
rior and  deeper  or  higher  cause,  that  causes  ex- 
perience to  be  the  cause  of  belief:  you  ask  me 
tor  that  which  is  not  mine,  nor  anybody's,  to 
give;  you  require  of  me  what  is  impossible. 

It  may  probably  enough  have  appeared  to 
you,  that  what  you  have  been  doing  in  puttm^ 
to  me  that  question,  amounts  to  no  more  than 
the  calling  upon  me  for  a  proposition,  to  be  de- 
livered to  you  on  my  part.  But  the  truth  v, 
that,  in  calling  upon  me  to  that  etfect,  you  have 
yourself,  though  in  an  obscure  and  inexplicit 
way — you  have  yourself,  whether  you  are  aware 
of  it  or  no,  been  delivering  to  me  a  proposition; 
and  a  proposition  which,  if  my  conception  oS 
the  matter  be  correct,  is  not  conformable  to 
the  truth  of  things.  The  proposition  I  mean  is, 
that — over  and  above,  and  distinct  from,  those 
objects  which  you  have  in  view,  in  speaking  rf 
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Use  words  arperience  and  belief,  of  which  the 
first  represents  the  effect,  and  the  other  the 
cause, — there  exists  a  distinct  object,  in  the 
diaracter  of  an  ulterior  and  higher  cause,  which 
is  the  cause  of  the  causative  power  exercised 
by  that  first  mentioned  cause:  such  is  the  pro- 
position which  is  comprehended  and  assumed, 
in  and  by  your  interrogative  proposition  begin- 
ning with  the  word  w/ij/;  but,  to  my  judgment 
cif  the  matter,  this  indirectly  advanced  proposi- 
tiou  presents  itself  as  erroneous.  For,  upon 
looking  for  such  supposed  distinct  object,  as  the 
archetype  of,  and  thing  represented  by,  the 
the  vford  cause,  as  now,  on  the  occasion  of  this 
second  question,  employed  by  you,  it  does  not 
api^ar  to  me  that  any  such  object  exists  in  na- 
tnre.  If  ever  it  should  happen  to  you  to  have 
dJscoTcred  any  such  archetype,  do  me  the 
&vuur  to  point  it  out  to  me,  that  I  may  look  at 
it  and  examine  it.  Till  you  iiave  done  so,  it 
will  not  be  in  my  power  to  avoid  considering  as 
erroneous  the  proposition  which  you  have  been 
delivering  to  me  in  disguise. 

What  I  have  been  able  to  see  in  the  matter 
nas  follows,  viz: — 

J.  Certain  facts,  viz.  of  the  physical  kind 
(far  snch  alone,  to  simplify  the  case,  let  us 
take) — the  facts  presented  to  me  by  experience. 

2.  Another  fact,  nz.  of  the  psychological 
kind,  the  sort  of  internal  feeling  produced  in 
my  mind,  and  designated  by  the  word  belief. 
Both  these  are  really  existing  objects :  my 
feeling — my  belief, — an  object  possessing  at 
any  rate  whatever  reality  can  be  possessed  by 
an  object  of  the  psychological  kind, — and  those 
physical  objects,  by  which  it  seems  to  me  that 
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it  has  been  pruduceil.  or  at  any  rate  in  con- 
sequence of  which  it  has  made  its  appearance 
on  ray  mind.  The  aggregate  of  all  those  phy- 
sical facts  is  what,  on  this  occasion,  I  look 
upon  as  the  cause :  the  feeling  produced  in  my 
mind,  the  belief,  is  what  I  look  upon  as  the 
effect. 

What  higher,  what  deeper,  what  inter- 
mediate, in  a  word,  what  other  cause,  would 
you  have  ?  What  can  it  be  ?  What  should  it 
be  ?  If,  which  is  possible,  your  request  were 
to  be  complied  with,  what  would  you  be  the 
better  for  it  ?  Would  you  be  any  the  wiser  for 
it,  the  richer,  or  even  the  more  contented  ? 
Alas !  no :  no  sooner  had  you  got  this  higher 
cause  than  you  would  be  returning  again  to  the 
charge,  and  asking  for  one  still  higher ;  and  so 
on  again,  without  end.  For,  by  the  same  reason 
(if  there  were  one)  by  which  you  were  justified 
in  calling  upon  me  for  this  first  arbitrarily  as- 
sumed and  phantastically  created  cause,  you 
will  bejustified  in  calling  upon  me,  and,  indeed, 
bound  to  call  upon  me,  for  another;  and  so 
another  and  another,  without  end. 

By  pressing  me  still  further;  between  the 
set  of  physical  objects,  the  aggiegate  of -which 
is  spoken  of  as  constituting  the  ciiu,iv,  and  the 
psychological  object  (my  belief)  spoken  of  under 
the  name  of  the  effect, — you  may,  if  you  insist 
upon  it,  oblige  me  to  interpolate  a  number,  al- 
most any  number,  of  intermediate  cau.ses.  But, 
among  these  intermediate  causes,  be  they  mul- 
tiplied (id  infinitum,  you  will  never  find  that 
recondite,  that  higher  seated  or  deeper  seated 
cause,  which  you  are  in  quest  of.  From  the 
material  physical  objects  in  question,  came  the 
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appearances,  evanescent  or  permanent,  issuing 
from  those  material  objects :  from  those  ap- 
pearances, presenting  themselves  through  the 
medium  of  sense  to  the  minds  of  the  several 
pctfipieul  witnesses  in  question,  came  the  feel- 
ings of  the  nature  of  belief,  in  the  minds  of 
ihoee  several  witnesses :  in  tlie  minds  again  of 
those  witnesses,  by  the  agency  of  this  or  that 
motive,  were  produced  the  exertions  by  which 
llie  discourses  assertive  of  the  existence  of 
those  several  olijects  were  conveyed  to  me :  by 
those  assertions,  thus  conveyed  to  my  mind, 
was  produced,  on  each  occasion,  in  the  interior 
of  my  luind,  a  correspondent  feeling  of  belief: 
by  the  recollection,  more  or  less  distinct  and 
particular,  or  rather  by  an  extremely  rapid  and 
conse«iuently  indistinct  and  general  recollection 
of  die  aggregate  of  those  feelings,  or  rather  of  an 
extremely  minute  part  of  them  (for  in  one  ex- 
treroety  minute  part  is  contained  all  that  is 
possible,  and  yet  quite  as  much  as  is  suthcient) 
was  produced  the  Iwhef  which  my  mind  enter- 
tains at  present,  affirmative  of  the  existence 
of  the  facts  contained  in  the  particular  statement 
d^vered  to  me  by  the  particular  individual 
whose  testimony  is  now  in  question. 

Such  is  tlie  chain,  the  links  of  which  may  be 
muTtiplied  almost  to  infinity:  between  every 
two  lioks  you  may  call  upon  me,  if  you  please, 
for  the  cause  by  which  the  latter  of  them  is 
connected  with  the  former.  But,  in  each  in- 
Aance,  tlie  answer,  for  the  reason  already  given, 
must  be  still  the  same — there  is  no  such  latent, 
recondite  cause.  In  your  imagination,  the  pic- 
ture of  it, — yes,  if  you  say  there  is;  in  external 
Ittt^ir^  the  original  of  it,  no  where. 
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Section  II. — Ohjcctkm  against  the  principle, 
that  the  cause  of  belief  in  testimony  is  experience, 
answered. 

It  is  with  rules  of  morality  and  propositions 
in  psychology,  as  with  laws :  when  the  indica- 
tion of  reasons,  and  these  reasons  grounded  on 
experience,  is  regarded  as  unnecessary,  any 
one  man  is  as  competent  to  the  task  of  making 
them  as  any  other ;  and,  to  the  number  and 
variety  of  them,  all  with  equal  pretension  to  the 
character  of  goodness,  there  is  no  end.  To  make 
good  laws  requires  nothing  but  power;  to  make 
good  rules  of  morality,  or  good  propositions  in 
psychology,  requires  nothing  but  a  combination 
of  arrogance  with  weakness. 

Thus  it  is  that  as  America,  British-bom 
America,  Fwarms  with  books  full  of  laws; 
Scotland  swarms  with  books  full  of  rules  of 
morality,  and  propositions  of  psychology,  mixed 
up  together  and  undistinguished,  the  propo- 
sitions from  the  rules. 

In  morals,  as  in  legislation,  the  principle  of 
utility  is  that  which  holds  up  to  view  as  the 
only  sources  and  tests  of  right  and  wrong, 
human  suffering  and  enjoyment — pain  and 
pleasure.  It  is  by  experience,  and  by  tliat 
alone,  that  the  tendency  of  human  conduct,  in 
all  its  modifications,  to  give  birth  to  pain  and 
pleasure,  is  brought  to  view :  it  is  by  reference 
to  experience,  and  to  that  standard  alone, 
that  tile  tendency  of  any  such  modifications  to 
produce  more  pleasure  than  pain,  and  con- 
sequently to  be  right,  or  more  pain  than  plea- 
sure, and  consequently  to  be  wrong,  is  made 
known  and  demonstrated.     In  this  view  of  the 


setter,  morality,  as  well  as  policy,  is  always 
matter  of  account.  On  each  occasion,  the  task 
to  be  performed  consists  in  collecting  together 
the  several  items  on  both  sides,  and,  in  the  in- 
stance of  each  item  an  estimate  being  formed 
of  it«  value,  regard  being  paid  to  the  several 
elements  of  value,*  to  determine  on  which  side, 
on  that  of  pleasure  or  pain,  of  profit  or  loss, 
the  difference  is  to  be  found ;  in  a  word,  to  strike 
the  balance. 

But  to  make  up  an  account  of  this  sort  re- 
quires thought  and  talent ;  to  apply  the  prin- 
ciple of  common  sense,  or  moral  sense,  or  any 
other  purely  verbal  principle,  requires  nothing 
but  pen,  ink,  and  paper.  Hence  it  is  that,  as, 
from  the  application  made  of  these  verbal  prin- 
ciples, these  pretences  for  governing  and  direct- 
ing without  reason,  there  can  never  be  any 
firmt,  so  neither  to  the  number  of  them  need 
there  ever  be  any  end. 

What  the  logic  of  the  Aristotelian  school  was 
to  physical  science,  that  science  to  which  for 
near  2000  years  it  officiated  as  a  substitute; 
soch  are  the  sciences  of  morals  and  legislation, 
ss  taught  by  the  application  of  these  verbal 
principles,  to  the  same  sciences  as  taught  by 
■ppUcalions  made  of  the  principle  of  utility ;  by 
reference,  unceasing  reference,  to  experience — 
experience  of  pain  and  pleasure. 

In  the  school  for  Latin  and  Greek  at  West- 
DBQittcr,  instruction  in  the  art  of  making  non- 
aettse  verses  under  that  name,  precedes  the  art 
of  making  such  verses  as  pretend  to  sense.    The 

'  Ser  Dumont's  "  Trailes  de  Legislation,"  ant]  Bentham'* 
"  loUoduction  to  the  Principles  of  Morals  and  Legislalion." 
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Aristotelian  logic,  had  it  stiled  itself  with  equal 
candour,  in  its  character  of  a  substitute  to  ex- 
perimental physics,  might  have  stiled  itself 
nonsetise  physics :  and,  in  like  maimer,  and  with 
equal  justice,  the  ethics  which  consist  in  the 
application  of  the  principle  of  moral  sense, 
that  is,  in  the  repetition  of  the  words  moral 
sense,  nomcnse  ethics :  and  the  psychology,  which 
points  to  an  innate  propensity  as  the  efficient 
cause  of  persuasion,  independently  of,  and  in 
opposition  to,  experience  of  human  correctness 
and  incorrectness — nonsense  psychology. 

A  curious  spectacle  enough  would  be,  but 
rather  more  curious  than  instructive,  to  see  a 
partisan  of  moral  sense  in  dispute  with  a  par- 
tisan of  common  sense,  or  two  partisans  of 
either  of  these  verbal  principles  in  dispute  with 
one  another.  Let  the  common  sense  of  one  of 
them  command  what  the  moral  sense  of  another 
leaves  indifferent  or  forbids ;  or  let  the  common 
sense  of  one  of  them  forbid  what  the  moral 
sense  of  another  leaves  indifferent  or  commands ; 
or  let  the  like  conflict  have  place  between  two 
philosophei's  of  the  common  sense,  or  two  par- 
tisans of  the  moral  sense.  When  each  of  them 
has  delivered  the  response  of  his  oracle  ac- 
cording to  the  interpretation  put  upon  it  by  it- 
self, all  argument  should,  if  consistency  were 
regarded,  be  at  an  end:  as,  at  a  Lincoln's  Inn 
exercise,  where  one  of  the  pleaders  has  declared 
himself  for  the  widow,  and  the  other  against 
her,  the  debate  hnishes. 

In  such  a  case,  when  a  disagreement  happens 
to  take  place  (for  when  men  talk  thus  at  ran- 
dom, it  can  but  happen  to  them  to  disagree), 
if  to  either  of  them  it  appears  in  his  power. 
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and  worth  his  while,  to  gain  the  advantage,  he 
betakes  himself  for  support  to  the  only  prin- 
ciple from  which  any  support  is  to  be  had — to 
the  principle  of  utility.  But,  as  often  as  he 
betakes  liimself  for  support  to  a  quarter  so 
widely  distant,  so  often  does  he  desert,  and, 
by  implication,  by  necessary  implication,  ac- 
knowledge the  inanity  of,  his  own  principle. 
For  if,  by  pronouncing  the  words  moral  sense, 
a  man  can  learn  what  is  right,  what  indifferent, 
and  what  wrong,  in  any  one  case,  why  not  in 
every  other  ?  And  if  tlie  tendency  of  an  action 
to  produce  most  pleasure  or  most  pain  be  the 
cnterion  and  measure  of  its  claim  to  be  pro- 
noonced  right,  indifferent,  or  wrong,  in  any  one 
case ;  tii  what  other  can  it  fail  of  being  so  ? 

But  the  course  which  hitherto  men  have  fol- 
luwed,  in  undertaking  to  philosophize,  to'leam 
and  to  teach  the  science  of  legislation,  ethics, 
orpsychology.isthis: — In  the  first  place,  under 
die  joint  direction  of  custom,  that  is,  of  pre- 
judice ;  of  interest,  under  whatever  shape  ;  and 
oTonreflecting  and  unscrutinizing  caprice ;  a  man 
mkes  out  his  list  of  favourite  tenets.  These 
ttaeba  he  determines  to  adhere  to  and  advocate 
It  all  events:  and,  this  determination  formed, 
«n  that  remains  for  him  to  devise  is  the  form 
of  words,  which,  under  the  name  of  a  prin- 
ciple, presents  itself  as  best  adapted  to  such  his 
purpose. 

The  conclusion  is, — there  are  two  distinguish- 
able branches  of  philosophy,  which,  as  they 
lia*'e  been  taught  upon  the  ipse  tlir'U  principle, 
confer  on  thescience  a  claim  above  dispute  to 
the  title  of  the  philosophy  of  nonsense. 
1.    Nonsense  ethics.    This    is   the   science 
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taught  by  him,  by  whom  an  alleged  propensity, 
on  his  own  part  or  on  the  part  of  any  other  j 
person  or  persons  in  any  number,  to  approve  j 
of  any  sort  of  act,  is  represented  as  imposing 
on  persona  in  general  an  obligation,  or  bestow- 
ing on  them  a  warrant,  to  approve  of  it,  and  to 
exercise  it ;  and,  vice  vtrsd,  a  propensity  to  dis- 
approve of  it,  as  imposing  on  persons  in  general 
an  obligation  to  abstain  from  it,  or  conferring  on 
them  a  licence  to  forbear  exercising  it ;  and  this, 
without  regard  to  the  etTects  of  it  upon  the  ag- 
gregate welfare  of  the  commmiity  in  question,  in 
the  shape  of  pain  and  pleasure. 

2,  Nonsense  pisteutics.*  This  is  the  sort  of 
science  taught  by  him,  by  whom  an  alleged 
propensity,  on  his  own  part  or  on  the  part  of 
any  other  person  or  persons,  to  give  credit  to  , 
testimony  (or  say  assertion  or  report)  concerning 
any  supposed  fact  or  class  of  facts,  is  re- 
presented as  imposing  on  the  will  of  persons  in 
general  an  obligation,  or  affording  to  tlieir  un- 
derstanding a  sufficient  reason,  to  entertain  a 
persuasion  of  the  existence  of  such  fact  or 
class  of  facts ;  and  this,  without  regard  to  the 
probability  or  improbability  of  such  fact  or 
facts,  as  indicated  by  experience. 

To  an  act  of  judgment,  having  for  its  subject 
the  existence  of  a  supposed  matter  of  fact  as- 
serted in  the  way  of  testimony,  substitute  a 
judgment  on  any  other  subject  without  dis- 
tinction ;  and  nonsense  pisteutics,  receiving  a 
proportional  increase  in  the  field  of  its  do- 
minion, becomes  nonsense  dagmeitics. 
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So  long  and  so  far  as  science  is  taught  upon 
this  principle — if,  where  there  is  nothing  to  be 
leamt,  the  word  teaching  can  be  regarded  as 
applicable, — the  greater  the  number  of  books  of 
which  it  becomes  the  subject,  so  much  the 
further  are  the  readers,  (supposing  the  number 
of  the  readers,  and  their  expence  in  the  article 
of  attention,  to  increase  with  the  number  of  the 
books),  from  making  any  advances  in  true  know- 
ledge.* 

When,  by  a  consideration  of  any  kind,  a  man 
is  determined  to  maintain  a  proposition  of  any 
kind,  and  finds  it  not  tenable  on  the  ground  of 
reason  and  experience ;  to  conceal  his  distress,  he 
has  recourse  to  some  phrase,  in  and  by  which 
the  truth  of  the  proposition  is,  somehow  or 
other,  assumed. 

Thus,  in  the  moral  department  of  science; 
having  a  set  of  obligations  which  they  were  de- 
termined to  impose  upon  mankind,  or  such  part 
of  it  at  any  rate  as  they  should  succeed  in  en- 
gaging by  any  means  to  submit  to  the  yoke; 

•  The  propensity  on  the  part  of  writers  to  attach  to  the 
idea  of  practice  the  idea  of  obligation,  and  that  not  de- 
claredly in  the  way  of  inference,  but  silently  and  without 
notice  in  the  way  of  sabstitution ;  this  propensity,  and  the 
confusion  spread  by  it,  not  only  over  the  whole  field  of  mo- 
ral science,  but  over  the  adjacent  territories  to  a  great  extent, 
was  noticed,  and,  perhaps,  for  the  first  time,  by  Hume,  in 
his  Treatise  on  Human  Nature.  But,  such  is  the  force  of 
habit  and  prepossession;  after  pointing  out  the  cause  of 
error,  he  continued  himself  to  be  led  astray  by  it.  On  some 
occasions  the  principle  of  utility  was  recognized  by  him  as 
the  criteri6n  of  right  and  wrong,  and  in  this  sense  the  efii- 
cient  cause  of  obligation.  But  on  other  occasions  the  ipse 
dixit  principle,  under  the  name  of  the  moral  sense,  was,  with 
the  most  inconsistent  oscitancy,  seated  by  his  own  hands  on 
the  same  throne. 


phrases,  in  no  smaH  variety  and  abundance, 
have  been  invented  by  various  persons,  for  the 
purpose  of  giving  force  to  their  respective  wills, 
and  thus  performing  for  their  accommodation 
the  functions  of  a  law.  Law  of  nations,  moral 
sense,  common  sense,  understanding.  I'ule  of 
right,  fitnessof  things,  law  of  reason,  right  reason, 
natural  justice,  natural  equity,  good  order,  truth, 
will  of  God,  repugnancy  to  nature.* 


*  An  appropriate  name  for  this  class  of  phrases  would  be 
coeersfor  doi/matism ;  an  appellation  indicating  the  property 
common  lo  them  all,  of  serving  as  cloaks  for  ipse-dixitism, 
for  that  fallacy  nhich  has  been  termed  by  the  logicians 
petitio  priacipii. 

To  say  that  an  act  is  right  or  wrong,  because  it  is  con- 
formable or  disconfcrmable  to  the  law  of  nature,  is  merely 
to  say  that  it  is  right  or  wrong  because  it  is  conformable  or 
disconformable  to  right  of  wrong.  What  law  has  nature? 
What  is  nature  itself?  Is  it  a  poetical  and  imaginary  per- 
sonage, which  I  suppose  nobody  ever  seriously  believed  to 
bave  any  reel  existence  I  Is  it  the  physical  and  psycliotogical 
world,  considered  as  a  whole?  Take  the  word  in  either 
sense,  "law  of  nature"  is  a  phrase  which  can  have  no  meaa- 
inff ;  and  he  who  uses  it  means  nothing  by  it,  except  his  own 
.  opmioDs,  or  his  own  feelings;  which  lie  thus  Endeavours  to 
erect  into  a  standard,  to  which  the  opinions  and  feelingt  of 
others  are  to  conform. 

To  say,  in  like  manner,  that  an  act  is  right  or  wrong  be- 
cause it  is  conformable  or  disi-'onformalile  to  conscience,  or 
moral  sense,  is  to  say  that  it  is  right  or  wrong,  because  I, 
the  speaker,  approve  or  disapprove  of  it.  For  what  is  coa- 
flcience,  or  moral  sense,  except  my  own  feeling  of  approba- 
tion or  disapprolmtion  ?  By  what  other  test  am  I  to  deter- 
mine what  IS  conformable  lo  conscience,  what  is  conformable 
to  the  moral  sense  ? 

The  moralists,  or  pretended  moralists,  who  make  use  of 
these  words,  may  he  said  to  belong  to  the  dorjmaticid  school 
of  ethics:  since  lliey  give  their  own  approbation  or  disappro- 
bation, as  a  reason  for  itself,  and  a  standard  for  the  approba- 
tion or  disapprobation  of  every  one  else.  This  appellation 
'11  diitingiiish  them  from  those  who  think  that  morality  is 
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A  similar  exhibition  of  scarcely  disguised 
ipse-dixitism  has  been  made  in  the  field  of  pis- 
kuticSy  as  in  that  of  ethics. 

Improbability — the  improbability  of  the  fact 
in  question,  as  related  by  the  witness,  is  a 
species  of  counter-evidence,  operating  against 
lus  testimony :  a  species  of  counter-evidence  of 
the  nature  of  circiunstantial  evidence:  and  so, 
whatsoever  be  the  number  of  the  witnesses. 

Of  the  two  opposite  results,  which  is  the 
most  probable  ?  That  the  fact  in  question,  im- 
probable as  it  appears,  should  notwithstanding 
be  true  ?  or  that  the  testimony  of  the  witness  in 
question  should,  by  some  circumstance  or 
other,  have  been  rendered  incorrect  in  respect 
of  the  report  made  concerning  it  ? 

No:  it  has  been  said.  There  are  certain  cases 
in  which  the  Improbability  of  a  fact, — improba- 
bility, though  in  ever  so  high  a  degree, — ought 
not  to  be  considered  as  acting  with  a  disproba- 
tive  force  great  enough  to  outweigh  the  pro- 
bative force  of  a  mass  of  direct  testimony,  affirm- 
mg  the  existence  of  it.  Why? — Because  the 
allegation,  by  which  a  fact  is  said  to  be  impro- 
bable, can  have  no  other  basis  than  human  ex- 
perience: but  the  probative  force  of  direct 
testimony,  let  the  fact  asserted  by  it  be  what  it 
may,  rests  upon  a  foundation  anterior  to,  and 
more  solid  than,  that  of  experience :  viz.  an  in- 
nate propensity  in  human  nature ;  a  propensity 
on  the  part  of  a  man  to  give  credit  to  what  he 
hears  affirmed  by  others;  a  propensity  which, 
commencing  at  the  very  moment  of  his  birth, 

not  the  province  of  dogmatism,  but  of  reason,  and  that  pro- 
positioQS  in  ethics  need  proof,  as  much  as  propositions  in 
mathematics. — Editor. 
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renders  itself  manifest  in  tbe  very  earliest  in- 
fancy, as  soon  as  any  propensity  has  time  to 
manifest  itself;  at  a  period  antecedent,  if  not  to 
all  experience,  at  any  rate  to  all  experience  of 
conformity  between  facts  reported  and  the  tes- 
timony by  which  they  are  reported. 

The  debility  of  this  argument  is  sufficient  of 
itself  to  betray  the  occasion  on  which,  and  the 
cause  in  support  of  which,  it  was  invented. 
The  occasion  was  of  the  number  of  those  in 
which,  belief,  or  the  assertion  of  belief,  being  pre- 
determined by  considerations  operating  not  on 
the  understanding  but  on  the  will — by  good 
and  evil,  by  reward  and  punishmcnf,  by  hope 
and  fear;  what  remained  was  to  find  argu- 
ments to  justify  it:  arguments  which,  the  moi'e 
obscure  and  irrelevant  they  were,  would  be  but 
the  more  difficult  to  be  refuted.  Whether  the 
cause  had  really  any  need  of  such  arguments,  is 
an  enquiry  that  belongs  not  to  the  present 
purpose. 

Innate  ideas,  the  principle  so  fully  ex- 
ploded by  Locke,  constituted  the  medium  of 
proof  employed  in  his  time,  for  the  proof  of 
whatsoever  proposition  was  detennined  to  be 
proved,  and  could  not,  as  supposed,  be  proved 
by  any  other  means. 

To  innate  ideas,  the  doctrine  here  in  question 
substitutes,  if  it  be  not  rather  an  exemplification 
than  a  substitution,  an  innate  propensitif. 

But,  admitting  the  propensity,  what  is  the 
use  thus  made  of  it  ?  To  prove  the  truth  of  the 
following  proposition, — viz.  that  whatever  is 
said,  probable  or  improbable,  is,  by  being  said, 
if  not  rendered,  at  least  proved,  to  be  true? 

All  the  extravagances,  all  the  false  concep- 
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tioiis,  that  ever  have  been  entertained,  may  by 
this  argument  be  proved  to  be  true :  for  there 
is  not  any  of  them  but  is  the  result  of  this  pro- 
pensity to  believe  what  is  said  by  others ;  this 
propensity,  so  strangely  supposed  to  be  antece- 
dent to  experience — as  if  anything  subsequent 
to  the  moment  of  birth  could  be  antecedent  to 
experience. 

Two  propositions  are  here  implied :  two  pro- 
positions, of  each  of  which  the  absurdity  strikes 
the  mind  upon  the  first  mention: — 1,  that  a 
disposition  to  believe  testimony  has  an  efficient 
cause  other  than  experience: — 2.  that  if  it  had, 
it  would  afford  an  adequate  reason  for  believing 
m  opposition  to  experience. 

But  it  is  in  children  (it  is  said)  that  the  re- 
liance on  testimony  is  strongest:  strongest  in 
man  at  that  time  of  life  when  he  has  had  least 
experience.  Such  is  the  argument,  on  the 
strength  of  which  it  is  concluded  that  man's 
reliance  on  man's  testimony  has  not  experience 
Ibr  its  ground — experience  of  the  conformity  of 
that  testimony  to  the  truth  of  things ;  but  is 
pnxluced  by  an  independent  innate  principle, 
made  on  purpose,  and  acting  before  experience. 
Before^ any  experience  has  taken  place,  this 
confidence  is  at  its  maximum:  as  man  ad- 
vances in  life,  it  grows  weaker  and  weaker,  and 
the  cause  that  renders  it  so,  is  experience. 

A  child's  reliance  on  testimony,  on  the  truth 
of  human  assertion,  antecedent  to  experience ! 
As  if  assertions,  and  experience  of  the  truth 
of  them,  were  not  coeval  in  his  perceptions 
with  the  very  first  instances  of  the  use  of 
language! 
J^ish  the  phantom,   the  offspring  of  dis- 

VOL.   I.  K 
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tressed  imposture,  the  innate  principle — con- 
sult experience,  man's  faithful  and  steady 
guide^ — and  behuld  on  how  simple  a  ground  the 
case  stands.  In  children,  at  an  early  age,  the 
reliance  on  assertion  is  strongest :  why? — Be- 
cause at  that  age  experience  is  all,  or  almost 
all,  on  one  side.  As  age  advances,  tliat  re- 
liance grows  weaker  and  weaker:  why? — 
fiecause  experience  is  acquired  on  both  sides  ; 
experience  certifying  the  existence  of  falsehood 
as  well  as  that  of  truth.  The  proportion  of 
falsehood  to  truth  commonly  itself  augments: 
and,  though  it  should  not  itself  augment, — that 
which  can  not  fail  to  augment,  and  of  which 
the  augmentation  answers  the  same  purpose, 
is  the  habit,  the  occasion,  and  the  facility  of 
observing  it. 

But  if  a  ferry-boat  (says  an  argument  in  the 
same  strain)  if  a  ferry-boat,  that  had  crossed 
the  river  2000  times  without  sinking,  should, 
by  a  single  .supposed  eye-witness,  whose  cha- 
racter was  altogether  unknown,  be  reported  to 
have  sunk  the  two  thousand  and  first  time — 
here  is  a  highly  improbable  event,  improbable 
in  the  ratio  of  2000  to  1 ,  believed  upon  the 
testimony  of  this  unknown  and  single  witness; 
believed,  and,  who  will  say,  not  rightly  and 
rationally  believed  ? 

An  improbability  of  2000  to  1  ?  No,  nor  of 
1  to  1.  Ves,  perhaps,- — if  a  ferry-boat,  being 
a  thing  unlike  every  thing  else  in  nature — or  a 
ferry  boat,  and  every  thing  else  partaking  in 
respect  of  submcrgibility  of  the  nature  of  a  ferry 
boat — had  been  known  to  cross  water  2000 
times,  and  never  known  once  to  sink.  But 
the  aptitude  of  things  in  abundance,  the  ap- 
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titude  of  the  materials  of  which  ferry-boats  are 
oomposed,  to  sink  in  water,  when  pressed  by- 
other  bodies  lying  in  them,  is  a  fact,  composed 
of  an  immense  mass  of  facts  made  known  by 
an  immense  body  of  experience.  Boats  of  al- 
most all  kinds,  it  is  sufficiently  known  by  ex- 
perience, are  but  too  apt  to  sink :  which  thing 
being  considered — of  all  those  who  have  seen 
or  heard  of  a  ferry-boat,  is  there  a  single  per- 
son to  whom,  though  the  same  boat  should  be 
known  to  have  crossed  the  water  in  question 
10,000  times  instead  of  2000,  the  report  of  its 
having  sunk  should  present  itself  as  in  any  de- 
gree improbable  ? 

Yes,  if  a  boat,  composed  solely  of  cork,  and 
that  of  the  same  shape  with  the  ferry-boat  in 
question,  except  as  to  the  being  solid  instead  of 
being  hollow;  if  a  boat  of  such  description 
were  reported  to  have  sunk,  and  without  any- 
tiiing  drawing  it  down,  or  pressing  upon  it; 
here,  indeed,  would  be  an  improbability,  and 
such  an  improbability,  as,  to  the  mind  of  a  man 
conversant  with  the  phenomena  and  principles 
of  hydrostatics,  would  not  be  rendered  probable 
or  credible  by  the  report  of  a  thousand  wit- 
nesses; though  they  were  all  of  them  self- 
pretended  eye-witnesses. 

Experience  is  the  foundation  of  all  our  know- 
ledge, and  of  all  our  reasoning :  the  sole  guide 
of  our  conduct,  the  sole  basis  of  our  security. 

Of  the  argument  now  under  consideration, 
fte  object  is  to  persuade  us  to  reject  the  coun- 
icl  of  experience:  to  credit,  on  no  better 
ground  than  because  this  or  that  person  or 
persons  have  asserted  it,  a  fact,  the  superior 
»credibility  of  which  is  attested  by  experience. 
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Tbis  is,  in  other  words,  to  throw  off  the  cha- 
racter of  rational  beings,  and  in  cold  blood  to 
resolve  to  act  the  part  of  madmen. 

It  is  by  experience  we  are  taught,  that,  in  by 
far  tlie  greater  number  of  instances  individually 
taken,  the  testimony  of  mankind,  the  assertions 
made  by  human  creatures,  are  either  true,  or,  if 
in  any  respect  false,  clear  of  all  imputation 
as  well  of  temerity  as  of  wilfulness.  It  is  by 
the  same  experience  we  are  taught,  that,  iu  a 
part  of  the  whole  number  of  instances,  these 
assertions  are  not  only  false,  but  tainted  with 
one  or  other  of  those  two  vices  :  and  that,  even 
'so  far  as  concerns  wilful  falsehood,  or,  in  one 
word,  mendacity — though,  comparatively  speak- 
ing, relation  being  had  to  the  aggregate  mass  of 
human  assertions,  the  instances  of  mendacity 
are  numerically  small, — yet  so  vast  is  that  ag- 
gregate, that,  absolutely  taken,  the  same  num- 
ber in  itself  is  immense. 

It  is  by  experience  we  are  taught,  that,  as  in, 
the  case  of  every  otlier  modification  of  human 
conduct,  so  in  the  case  of  assertion  (and  all 
discourse,  interrogation  not  excepted,  is  in  one 
shape  or  other  assa't'mi),  no  action  is  ever  per- 
fbnned  without  a  motive:  no  act  of  mendacity 
is  therefore  without  a  motive.  Hut  a  proposi- 
tion that  will  be  made  good  as  we  advance,  is, 
that,  as  there  is  no  modification  of  interest,  no 
species  of  motive,  by  which  mendacity  is  not 
capable  of  being  produced,  so  there  is  no  oc- 
casion on  which  there  can  be  any  certain  ground 
of  assurance  that  the  assertion  uttered  is  not 
mendacious :  no  human  being,  in  whose  in- 
stance there  can  be  any  certain  ground  of  as- 
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surance  that  his  assertion  is  altogetlier  untainted 
by  that  vice. 

The  proposition — all  men  speak  always  true, 
is  therefore  a  proposition  which  itself  is  not 
true  but  with  an  innumerable  and  contmually 
accumulating  multitude  of  exceptions.  But,  in 
regard  to  facts  t)f  the  physical  class,  there  are 
iacls  in  abundance,  which  are  true  without  a 
single  exception.  Take  for  instance,  that  iron 
is  heavier  than  water.  Accordingly,  it  is  not 
by  tbe  testimony  of  a  thousand  witnesses  that 
to  a  well  informed  mind  it  could  be  rendered  in 
I  preponderant  degree  probable,  tliat  in  any 
Qoe  single  instance  a  mass  of  iron  had  been 
liKind  less  heavy  than  an  eciual  bulk,  of  water. 
Supposing  a  fact  of  this  kind  thus  asserted,  and 
sapposing,  what  could  never  be  proved,  that,  in 
the  instance  of  any  number  of  the  witnesses,  the 
assertion  was  altogether  pure  of  mendacity  ;  the 
ooDclusion  would  be,  cither  that  that  which  was 
taken  for  iron  was  not  iron,  but  some  other  sub- 
Mance,  wood  for  example,  with  the  appearance 
of  iron  superinduced  upon  it;  or  that  that  which 
ms  taken  for  water  was  not  water,  but  some 
other  liquid,  mercury  for  example,  with  a  coat 
of  water  lying  upon  it ;  or  that  that  which  was 
taken  for  a  solid  mass  of  iron,  i.  e.  for  iron  only, 
was  a  hollow  mass  of  iron,  t.  e.  a  mass  of  air, 
«  a  void  space,  inclosed  in  a  cover  of  that 
netal. 

"The  improbability  of  a  fact  affords  no  reason, 
Stt  sufficient  reason,  for  refusing  to  believe  it,  if 
attested  by  witnesses;  by  witnesses  whose  cha- 
racter is  not  exposed  to  any  special  cause  of 
«upicioo."    Such  is  the  notion  which  has  been 
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endeavoured  to  be  inculcated.  But,  to  accede 
to  any  such  doctrine,  to  suppose  that  there 
can  be  any  imaginable  case  in  which  it  can 
be  just,  is  to  give  up,  and  to  call  upon  all 
others  to  give  up,  the  use  of  human  reason  alto- 
gether, on  every  question  of  evidence:  which.i9 
as  much  as  to  say,  on  every  question  of  fact. 

In  the  same  strain,  the  only  language  with 
which  it  ia  possible  to  reason  upon  the  subject, 
shall  be  protested  against,  and  denounced  as 
figurative,  improper,  and  unsuited  to  the  subject: 
in  the  same  strain,  and  with  perfect  consistency. 
The  end  in  view  is,  by  dint  of  ipse  dixit  with 
obscure  terrors  at  the  back  of  it,  to  engage  men 
to  believe,  with  the  utmost  force  of  persuasion, 
certain  supposed  facts,  which  some  men  have 
asserted  or  have  been  supposed  to  assert,  in 
whatsoever  degree  improbable.  But,  to  this 
design  all  consideration  of  improbability  being 
hostile ;  all  language  in  which  improbability  and 
its  degrees  are  brought  to  view,  and  made 
the  subject  of  description,  will  of  course  be 
equally  so.  ■  < 

When  reason  is  against  a  man,  a  man  will  be 
against  reason.  In  this  he  is  consistent:  as 
consistent  as  he  is  the  contrary,  when  reason, 
or  something  that  calls  itself  reason,  is  em- 
ployed in  proving,  that,  on  such  or  such  a  sub- 
ject, reason  is  a  bhnd  guide,  and  that  to  be  di- 
rected by  her  is  unreasonable. 

When  a  man  is  seen  thus  occupied,  sapping 
the  foundations  of  human  reason,  and  with  them 
the  foundations  of  human  society,  and  of  hu- 
man security,  in  all  its  shapes,  how  shall  we 
account  for  such  preposterous  industry?  Before 
him  lay  a  parcel  of  fact*  which,  be  they  what 
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they  may  to  other  eyes,  to  his,  at  any  rate, 
seemed  improbable.  Improbable  as  they  were, 
a  determination  had  been  taken  that  they  were 
to  be  believed  at  any  rate.  Readers  were  to 
be  persuaded  to  believe  them,  and  to  consider 
him  as  believing  them  likewise ;  and  thus  the 
argument  was  to  be  constructed.  "There  is 
an  innate  propensity  in  every  human  being 
to  believe  whatever  is  said  by  any  other: 
to  believe  probable  things;  to  believe,  more- 
over, improbable  things.  That  the  propensity 
is  innate,  is  evident;  for  it  manifests  itself  in 
each  human  being,  at  a  period  antecedent  to 
the  commencement  of  his  experience:  of  his 
experience  (to  wit)  of  the  agreement  of  facts 
with  the  reports  made  by  men  concerning  them. 
It  manifests  itself  with  peculiar  strength  in 
chUdren :  with  the  greater  degree  of  strength, 
the  younger  they  are :  with  the  greatest  degree 
of  strength,  in  those  who  have  least  experience. 
But,  forasmuch  as  this  propensity  exists  on  all 
occasions,  therefore  man  ought  to  yield  to  it  on  * 
all  occasions." 

Good ;  when  the  propensity  exists :  ad- 
mitting always,  that,  whatsoever  propensity 
exists  in  a  man;  it  is  good  for  him  to  yield  to. 
But,  in  the  instance  of  a  man  in  whom  it  does 
not  exist,  what  argument  does  it  afford  ?  Is 
one  man  obliged  to  believe,  or  is  it  reasonable 
for  him  to  believe,  a  thing,  and  that  an  impro- 
bable thing,  only  because  another  man  has  a 
|m)pensity  to  believe  it  ?  Are  men  obliged  to 
believe — is  it  reasonable  for  them  to  believe — 
improbable  things,  because  children  do  ? 

Being  then  good,  as  a  reason  for  believing, 
apply  this  innate  propensity  to  action.     Cor- 
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respondent  to  the  believing  of  improbable  things, 
is  the  doing  of  foolish  ones:  what  the  one  is  in 
theory,  the  other  is  in  practice.  Foolish  belief, 
if  there  be  any  such  tiling,  what  is  it?  it  is 
neither  more  nor  less  than  the  belief  of  im- 
probable things.  A  has  a  propensity  to  dp 
foolish  things;  therefore  it  is  incumbent  on,  and 
reasonable  for,  B,  to  do  foolish  things:  children 
are  apt  to  do  foolish  things ;  therefore,  so  ought 
men. 


Dr.  Price,  to  whose  honest,  brit  rather  unrortimately  suc- 
cessful, tnathematical  labours,  England  is  indebted  for  the 
Binking-rund  system,  gives  us,  in  one  of  his  essays,  a  m»- 
tbematical  demonstration  of  the  probabiUty  of  improba- 
bihties.  Imagine  a  lottery,  says  he,  with  a  million  of  blaoks 
to  a  prize:  take  No,  1,  No.  1,000,001,  or  any  intermediate 
number;  and  suppose  yourself  to  hear  of  its  gaining  the 
prize:  would  you  find  any  difficulty  iu  believing  it?  No, 
Burely:  yet  here  is  an  improbability  of  a  million  to  one: 
and  yet  you  believe  it  without  difficulty.  If  this  ratio  does 
not  import  sufficient  improbability,  instead  of  millions  take 
billions :  or,  instead  of  billions,  trillions,  and  so  on. 

Well  then,  since  we  must  stop  somewhere,  we  will  stop  at 
a  trillion.  This  being  the  nominal  ratio,  what  is  Uie  con- 
sequence? Answer — That  the  real  ratio  is  that  of  I  to  I. 
One  little  circumstance  of  the  case  had  escaped  the  obser- 
vatioD  of  the  mathematical  divine.  Of  the  trillion  and  one, 
that  some  one  ticket  should  gain  the  prize,  is  matter  of 
necessity:  and  of  them  all,  every  one  has  exactly  as  good  s 
chance  as  every  other.  Mathematicians,  it  has  been  ob- 
served, (so  fond  are  they  of  making  display  of  the  hard- 
earned  skill  acquired  by  them,  in  llie  management  of  their 
instrument)  arc  apt  not  to  be  so  scrupulous  as  might  be 
wished  in  the  examination  of  the  correctness  and  com- 
pleteness of  the  data  which  they  ateume,  and  on  whicb  the; 
operate. 

A  book  on  ship-building  will  be  filled  with  letters  from  the 
close,  and  letters  from,  the  beginning  and  middle,  of  the 
alphabet ;   and  a  ship  built  upon  the  jilan  proved  by  tt  to 


I  maximum  of  velocity,  shall  not  sail  perhaps  go  quick 
I  built  by  a  carpenter,  whose  mathematics  had  teitni- 
lu  the  rule  of  three.  Why? — because,  of  the  dozen 
If  dozen  iufluenciag  circumstances  on  the  coajunct 
speratton  of  which  the  rate  of  sailing  depends,  some  one 
nd   unfortunately   escaped  the  attention   of   the  man   of 


Hall«y,  nhose  deficiency  in  Christian  faith  was  not  much 
Icu  notorious  than  his  proficiency  in  astionomy  and  mathe- 
miio,  thought  he  had  given  a  death-blow  to  revealed 
nfi^ioa,  when  he  had  published  in  the  Philosophical  Trans- 
•duni  a  paper  with  x's  and  y's,  shewing  the  time  at  which 
thr  prabative  force  of  all  testimony  would  be  reduced  to  an 
«faiie«cent  quantity.  Yes,  if  testimony  had  no  other  shape 
to  exbtbil  itself  in  than  the  oral.  Bui,  not  to  speak  of  the 
Shauera  and  the  Koran, — the  Bible,  against  which  the  attack 
■as  lerelled.  comes  to  us  in  the  written  form:  and  whatever 
Bay  be  the  difference  in  point  of  extent,  as  measured  by 
Mnbers,  between  the  judgment  that  will  be  passed  on  it 
ten  thousand  ^ears  hence,  and  the  judgment  passed  on  it  at 
pcaeut.  it  will  not  be  easy  to  say  on  what  account  lis  title 
to  credence  should  by  that  length  of  time,  or  any  greater 
IngUi  of  time,  be  considered  as  diminished. 

FABTItEE   ItOTE   BT   THE    EDITOIt. 

When  Dr.  Price  affirms  that  we  continually  believe,  oa 
im  tiighlest  possible  evidence,  things  in  thV  highest  degree 
■Bipnbable,  be  confounds  two  Ideas,  which  are  totally  dia- 
AmI  from  one  another,  and  would  be  seen  to  be  such,  did 
fi»f  DOf  unfortunately  happen  to  be  called  by  the  same 
mnt:  Ibeee  are,  improbability  in  the  ordinary  sense,  and 
Htbematical  improbability.  In  the  latter  of  these  senses 
there  u  scarcely  any  event  which  is  not  improbable :  in 
At  former,  the  only  Improbable  events  are  esttaordlnary 
toe*. 

In  the  language  of  common  life,  an  improbable  event 
■■■III  on  event  which  i^  dlsconformable  to  the  ordinary 
cavne  of  nature.*  This  kind  of  improbability  constitutes 
a  nbd  reason  for  disbelief ;  because,  universal  experience 
Wviw  established  that  the  course  of  nature  is  uniform. 
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the  more  widely  an  alleged  event  difTers  from  the  ordinary 
course  of  nature,  the  smaller  is  the  probability  of  its  being 
true. 

In  the  language  of  mathematics,  the  word  im probability 
has  a  totally  different  meaning.  In  the  mathematical  sense 
of  the  word,  every  event  is  improbable,  of  the  happening 
of  which  it  might  have  been  said  a  priori  that  the  odds 
were  against  it.  In  this  sense,  almost  all  events  which 
ever  happen  are  improbable ;  not  only  those  events  which 
are  discon  form  able,  but  even  those  events  which  are  in 
the  highest  degree  conformable,  to  the  course,  and  even  to  the 
most  ordinary  course,  of  nature.  "  A  corn  merchant  ^iks  into 
a  granary,  and  takes  up  a  handful  of  grain  as  a  sample; 
there  are  millions  of  gmins  in  Lbe  grunary,  which  had  an 
equal  chance  of  being  taken  up.  According  to  Dr.  Price, 
events  which  happen  daily,  and  in  every  corner,  are  ex- 
traordinary, and  highly  improbable.  The  chances  were 
inBmtely  great  against,  my  placing  ray  fool,  when  I  rise 
from  my  chair,  on  the  precise  spot  where  I  have  placed  it; 
going  on,  in  this  manner,  from  one  example  to  another, 
nothing  can  happen  that  is  not  infinitely  improbable," 
Traite  dct  Freuves  /udJciatVci— translation,  p.  283. 

True  it  is,  in  all  these  cases  (as  well  as  in  that  of  the 
lottery,  supposed  by  Dr.  Price)  there  is  what  would  be 
called,  in~the  language  of  the  doctrine  of  chances,  an  im- 
probability,  in  the  ratio  of  as  many  as  vou  please  to  one : 
yet  it  would  obviously  be  absurd  to  malic  tliis  a  reason  for 
refusing  our  belief  to  the  alleged  event;  and  why?  Be- 
cause, though  it  is  in  one  sense  an  improbable  event,  it  is 
not  an  extraordinary  event;  there  is  not  in  the  case  so 
mueh  as  a  shadow  of  disconformity  eren  to  the  most  or- 
dinary  course  of  nature.  Mailie  malic  ally  improbable  eventa 
happen  every  moment:  eiperienee  affords  us  no  reason  for 
refusing  our  belief  to  tliem.  Extraordinary  events  happen 
rarely :  and  as  respects  them,  conscquentiy,  espcrience 
does  aiford  a  valid  reason  for  doubt,  or  for  disbelief.  The 
only  question  in  any  such  case  is,  whicli  of  two  things 
would  be  most  discouformable  to  the  ordinary  course  of 
nature;  that  the  event  in  question  should  have  happened; 
or  that  the  witnesses  by  whom  its  occurrence  is  affirmed, 
should  have  been  deceivers  or  deceived. 
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MODES  OF  INCORRECTNESS  IN  TESTIMONY. 

An  analytic  sketch  of  the  different  shapes  in 
which  falsehood  is  wont  to  shew  itself,  will  not 
be  altogether  without  its  use :  its  particular  uses 
m  practice  will  be  pointed  out  presently. 

The  modifications  of  falsehood  may  be  de- 
duced, either  from  the  consideration  of  the  part 
taken  by  the  will  in  relation  to  it,  or  from  the 
consideration  of  the  facts  which  are  the  sub- 
ject matter  of  the  picture  thus  deviating  from 
the  line  of  truth.  Those  which  result  from  the 
fanner  topic  will  be  brought  to  view  in  the  next 
chapter.  There  remain  those  which  respect  the 
nature  of  the  fact  in  question,  or  the  form  of 
the  assertion  of  which  it  is  the  subject. 

Cause,  homicide.  Titius  is  under  examina- 
tion. Question : — ^What  do  you  know  about 
this  business?  Answer: — 1.  Reus  struck  Defunc- 
tas: — 2.  Reus  did  not  strike  Defunctus. — 3.  I 
faiow  not  whether  Reus  struck  Defunctus  or  no. 
Any  one  of  these  answers,  it  is  evident,  is  as 
susceptible  of  falsehood  as  another.  In  the 
two  first  cases,  the  falsehood  consists  in  false 
assertion — aflBrmative  in  one  case,  negative  in 

I  the  other ;    in  the  third  case,  it  consists  in  alle- 
gation of  ignorance. 
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I .  Falsehood,  in  the  way  of  positive  or  af- 
firmative assertion: — 2.  Falsehood,  in  the  way 
of  negative  assertion ; — 3.  Falsehood,  by  al- 
leged ignorance. 

Falsehood  by  allegation  of  ignorance,  it  is 
evident,  is  altogether  as  susceptible  of  men- 
dacity, as  falsehood  in  the  way  of  assertion ; 
and  whenever  mendacity  is  an  object  meet  for 
punishment,  it  is  as  much  so  in  this  shape  as  in 
the  other.  Unfortunately,  it  is  not  so  open  to 
disproof  as  the  other.  Why  ?  Because  in  this 
case,  the  fact,  which  is  the  subject  of  the  false 
testimony,  has  nothing  physical  in  it, — is  purely 
of  the  psychological  kind.  Were  it  exempt 
from  punishment,  there  would  be  no  witnesses 
but  those  who  arc  called  wiUiiig  ones.  The 
condition  of  a  delinquent,  whatever  were  the 
crime,  would  be  subject  altogether  to  the  good 
pleasure  of  the  individuals  wliose  testimony 
was  requisite  to  ground  a  decision  on  that  side  : 
to  afford  him  impunity,  to  grant  him  a  virtual 
pardon  and  protection,  nothing  more  would  be 
needful  on  their  part  than  to  say,  I  know  no- 
thing, or  1  remember  nothing,  about  the  matter. 

To  protect  a  witness  (his  testimony  being 
necessary  to  conviction)  to  protect  him  against 
cross-examination,  when  uttering  a  falsehood  of 
this  sort,  is  to  hold  out  impunity  to  the  whole 
catalogue  of  crimes.  On  a  memorable  and 
never-to-be-forgotten  occasion,  English  judges, 
all  with  one  voice  and  hand,  scrupled  not  to 
aim  this  mortal  stab  at  penal  justice.'  Im- 
punity to  a  crime  of  the  deepest  die,  a  plot  for 
the  assassination  of  the   sovereign,   has  been 


■  Trial  of  Warren  HastiDgs. 
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among  the  fruits  of  it  in  practice.*  Since  that 
time,  judges  have  slunk  in  silence  from  the 
precedent,  t  But  tlie  decision  remaining  un- 
lerersed,  and,  but  for  legislative  authority,  un- 
reversable,  the  consequence  of  the  departure  ia 
Hot  the  restoration  of  justice,  but,  on  each  fu- 
ture occasion,  justice  or  impunity  at  tlie  option 
cf  the  judge. 

Question. — About  what  thickness  was  the 
stick  with  which  you  saw  Reus  strike  his  wife 
Defiincta?  Answer.- — About  the  thickness  of 
a  man "s  little  finger.  In  truth  it  was  about  the 
thickness  of  a  man's  wrist.  Falseliood  in  this 
shape  may  be  termed  falsehood  in  ^uanlity. 

Question. — With  what  food  did  ttie  jailor 
Reus  feed  the  prisoner  IDefunctiis  ?  Answer. — 
With  sea-biscuit,  in  an  ordinarily  eatable  state. 
In  truth,  the  biscuit  was  rotten  and  mouldy  in 
gnzt  part.  Falsehood  in  this  shape  may  be 
lemieu  falsehood  in  quality. 

Under  what  tree  was  tJie  act  committed  ?  said 
Daniel  to  each  of  the  Elders,  sejiarately.  Un- 
dcra  Slastic  tree,  said  the  one  :  under  a  Holme 
tree,  said  the  other.  In  truth,  not  being  com- 
mitted at  all,  it  was  not  committed  under  any 
tree.  Falsehood  in  this  sliape  may  be  termed 
fidsebood  in  circumstance. 

The  distinction  between  fact  and  circumstance, 
h  sbould  here  be  noted,  is  extremely  apt  to  be 
obscure  and  indeterminate.  It  supposes  the 
indirlduali'/ation  of  each  fact,  the  boundary  line 
wliich  divides  that  from  all  other  facts,  to  be 
dear  and  determinate :  whereas,  nothing  is  more 

•  Trial  of  Croasfield. 
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apt  to  be  indeterminate.  It  supposes  the  dis- 
tinction between  fact  and  circumstance  to  be 
clear  and  uniform :  but  nothing  is  more  ■  va- 
riable. The  term  circumstance  is  but  re- 
lative :  a  circumstance  is  itself  a  fact,  any 
one  of  a  number  of  facts  considered  as  staiid'mg 
round  the  principal  fact. 

The  falsehood  that  respectively  accompanied 
the  above-mentioned  assertions,  Reus  stnick 
Defunctus^Reus  did  not  strike  Defunctus— 
presents  itself  in  a  shape  different  from  any  of 
the  above  tliree ;  it  went  to  the  act,  and  did 
not  confine  itself  to  quantity,  quality,  or  cir- 
cumstance. It  may  be  termed  falsehood  In  tola.* 

Falsehood  in  quantity  and  in  quality,  is  that 
sort  of  falsehood  which  is  most  apt,  and,  indeed, 
almost  exclusively  apt,  to  be  produced  by  bias. 
Whether  produced  by  bias  or  by  mendacity,  it 
is  in  general  peculiarly  difficult  to  disprove  :  it 
is  accordingly  in  tliis  quarter,  so  far  as  concerns 
physical  facts,  that  mendacity  finds  its  surest 
refuge. 

It  is,  Iiowever,  liable  enough  to  be  disproved 
where  the  fact  in  question  is  of  a  nature  to 
afford  real  evidence,  and  that  of  the  permanent 
kind :  if,  for  example,  the  stick,  or  the  un- 
wholesome food,  having  been  impounded  and 
preserved,  come  to  be  produced  in  court.  But  if 
the  thing,  the  condition  of  which  was  the  subject 
of  the  falsehood,  be  not  forthcoming;  whether 
from  its  nature  (for  example,  wind  or  running 
water),  or  by  accident;  this  means  of  detection 

*  But  as  circumstance  is  a  name  that  may  be  given  to  a 
fact  of  any  sort,  falsehood  in  circumstance  and  Talsehood  in 
tolo  may  in  this  respect  coincide. 
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Ms.  The  size  of  the  stick  is  not  out  of  the 
reach  of  subsequent  measurement :  the  force 
with  which  the  blow, was  given,  is:  except  in 
so  far  as  it  may  be  guessed  at  from  the  appear- 
ance of  the  wound  or  bruise. 

The  practical  use  of  these  distinctions  is  this. 
In  the  case  where  the  falsehood  is  only  in  quan- 
tity or  quality,  the  aberration  of  the  evidence 
from  the  truth  may  be  accompanied  or  not  with 
that  consciousness  which  gives  it  the  denomina- 
tion of  wilful  in  ordinary  language  :  in  the  case 
where  the  evidence  is  false  i?i  totOy  the  false- 
hood cannot  but  have  been  accompanied  with 
that  culpable  consciousness ;  it  cannot  have 
been  otherwise  than  wilful:  unless  it  have  arisen 
from  that  sort  of  disorder  in  the  imagination, 
which  may  be  set  down  to  the  account  of  in- 
sanity while  it  lasts. 

Of  evidence  false  in  toto,  the  sort  of  evidence 
so  unhappily  frequent  in  penal  causes,  and  so 
fruniliar  accordingly  in  legal  language,  under 
the  name  of  alibi  evidence,  may  serve  as  an  ex- 
ample. The  defendant  is  accused  of  having 
killed  .  a  man  with  a  hedge-stake,  at  a  certain 
place  and  time :  a  witness  is  produced,  who 
says,  I  am  well  acquainted  with  him,  he  was 
conversing  with  me  at  another  place,  consi- 
derably distant  (naming  it),  in  a  small  room,  ex- 
actly at  that  time.  The  evidence  may  be  true 
or  false ;  but  what  is  certain  is,  that,  if  it  be 
£adse,  the  falsehood  cannot  be  otherwise  than 
wilful,  barring  the  possibility  that  one  man  may 
have  been  taken  for  another.  A  man  cannot 
be  at  two  distant  places  at  the  same  time  :  and, 
with  the  exception  just  stated,  a  man  cannot, 
in  the  compass  of  a  small  room,  really  conceive 


144 


THEOHETIC  CHOUNDa. 


[Book  I. 


himself  to  have  been  seeing  and  holding  con- 
Terse  with  another  man,  who,  in  fact,  was  never 
there. 

What  was  the  size  of  the  stake,  the  degree 
of  force  with  which  the  blow  was  given :  did 
the  deceased,  on  his  part,  aim  a  blow  at  the  de- 
fendant, or  merely  endeavour  to  ward  off  the 
defendant's  blow :  all  these  are  so  many  cir- 
cumstances, in  respect  of  which  the  mendacious 
consciousness  may  or  may  not  be  present,  al- 
though the  testimony  were  more  or  less  un- 
conformable to  the  exact  truth  of  the  case — in  a 
word,  vidxc  false. 

Falsehood  in  toto,  and  falsehood  in  circum' 
stance,  will  be  found,  accordingly,  to  ditfer,  in  a 
Dumber  of  points  of  very  essential  importance 
in  practice. 

1.  Falsehood  in  toto  is,  in  a  decidedly  pre- 
eminent degree,  exjiosed  to  detection  and  dis- 
proof: in  the  case  of  falsehood  in  circumstance, 
m  quantity,  or  quality,  the  facility,  and  even 
possibility,  of  detection,  will  depend  upon  the 
degree  of  aberration  from  the  truth. 

2.  In  the  case  of  falsehood  /«  Itao,  the  aber- 
ration, as  already  observed,  cannot  but  be 
accompanied  with  mendacious  consciousness: 
falsehood  in  quantity,  quality,  or  other  circum- 
stance, may  be  produced  by  bias,  by  the  influence 
of  motives  on  the  affections,  without  beinff 
accompanied  by  any  such  consciousness.* 

3.  Falsehood  in  toto  is  accordingly  that  species 
of  falsehood  of  which  a  man  is  in  general  con- 

•  For  (be  explanation  of  mendacity  and  bias,  se«  the  next 
ctiapter.  The  meaning  of  the  terms  is  in  ^nenil  sufiicienUy 
well  understood  to  render  an  anticipated  explanation  of  them 
ID  this  place  unnecMsary. 
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victed,  when  he  is  convicted  of  perjury.  Per- 
lary,  in  respect  of  quantity,  quality,  or  other 
circumstance,  may  have  been  committed  a  hun- 
died  times  w^ithout  the  possibility  of  a  single 
conviction  upon  sufficient  grounds. 

Question  to  Reus. — ^What  was  your  intention 
m  striking  Defunctus?  Answer. — ^To  disable 
him,  so  as  to  put  it  out  of  his  power  to  hurt  me. 
In  truth  it  was  to  deprive  him  of  life.  Ques- 
tion.— By  what  motive  were  you  instigated  to 
strike  Defunctus?  Answer. — By  self-preser- 
vation :  the  desire  to  save  my  life.  In  truth,  it 
was  enmity:  his  own  life  was  in  no  danger. 
In  both  these,  cases,  the  subject  matter  of  the 
fidsehood,  it  is  manifest,  was  a  psychological 
bet:  in  the  preceding  cases,  it  was  a  phy- 
incal  fact. 

Psychological  facts,  it  is  evident,  present  a 
more  inviting  field  to  mendacity  than  is  com- 
monly presented  by  physical  facts.  But  this 
does  not  hinder  the  application  of  punishment, 
as  for  mendacity,  to  falsehood  in  the  one  shape, 
any  more  than  in  the  other.  If  it  did ;  in  this  . 
case,  as  in  the  preceding  one,  impunity  would 
be  secured  to  many  a  crime.  Not  but  that,  as 
already  observed,  psychological  facts  are  much 
more  satisfactorily  proved  by  circumstantial 
than  by  direct  evidence.  In  the  way  of  direct 
evidence,  a  fact  of  this  class  cannot  be  proved 
by  any  person  but  the  one  person  whose  mental 
'acuities  are  the  seat  of  it. 

The  field  of  motives  is  an  open  and  ample 
field  for  the  exercise  not  of  mendacity  only, 
but  of  bias.  The  tendency  of  bias  is  to  at- 
tribute the  greatest  share,  or  rather  the  whdle 
agency,  in  the  production  of  the  act,  to  a  par- 
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ticular  motive ;  to  the  exclusion  of,  or  in  prefe- 
rence to,  whatever  others  may  have  concurred 
in  the  production  of  it.  Few  indeed  that  are 
able,  scarce  any  that  are  wiUing,  to  give,  on 
every  occasion,  a  correct  account  of  the  state  of 
the  psychological  force  by  which  their  conduct 
has  been  produced. 

Ask  Reus  for  his  own  motives ;  they  are  the 
most  laudable,  or,  in  default  of  laudable,  the 
most  justifiable,  or  at  least  excusable,  of  any 
that  can  be  found.  Ask  a  friend  of  Keus  for 
the  motives  of  Reus,  the  answer  is  the  same. 
Ask  Actor  for  the  motives  of  Reus,- — -the  same 
gradation,  the  order  only  reversed.  Ask  Reus 
for  the  motive  which  gave  birth  to  the  prosecu- 
tion on  the  part  of  Actor;  the  motive  of  course 
is  the  most  odious  that  can  be  found :  desire 
of  gain,  if  it  be  a  case  which  opens  a  door  to 
gain;  if  not,  enmity,  though  not  under  that 
neutral  and  unimpassioned,  but  under  the  name 
of  revenge  or  malice,  or  some  other  such  dyslo- 
gistic* name.  Ask  a  friend  of  Reus,  or  an 
enemy  of  Actor,  the  answer  is  the  same.  Ask 
an  enemy  of  Reus,  or  a  friend  of  Actor,  his 
motive  was  public  spirit,  the  purest  public 
spirit. 

Ask  an  English  lawyer,  his  answer  will  also 
be,  public  spirit:  or  if,  under  the  name  of  re- 
venge or  maJice,  he  concludes  enmity  to  have 
had  its  share,  he  requires,  in  many  cases,  no 
other  ground  for  dismissing  the  prosecution: 
such  is  the  simplicity  of  Enghsh  lawyers,  so 
profound  their  ignorance  of  the    causes    and 


•  The  word  dt/slogislic  is  employed  by  Mr.  Bentham  il 
the  senK  of  vtfvperafitvj  as  opposed  to  eulogistK, 


effects  of  human  actions,  and  of  the  difference 
between  the  cases  in  which  the  nature  of  the 
motive  is  material  and  discoverable,  aud  those 
in  which  it  is  irrelevant  and  inscrutable. 

Put.  the  same  question  to  a  man  to  whom  the 
springs  of  action  are  known,  and  the  mechanism 
of  the  human  mind  familiar,  lio  will  scom  to  pre- 
tend to  know  what  is  not  capable  of  being  known . 
He  will  answer, — desire  of  gain,  enmity,  public 
spirit ; — these  motives  (not  to  speak  of  casual 
ones)  any  one  exclusively,  any  or  all  con- 
junctively, and  in  any  one  of  the  whole  assem- 
blage of  imaginable  proportions :  the  propor- 
tions never  the  same  for  two  days  or  two  hours 
together,  nor  understood,  or  so  much  as  en- 
quired into,  by  the  individuiil  himself. 

On  this  part  of  the  ground  of  evidence,  a 
work  replete  with  instruction  would  be  a  coi- 
tection  of  cases  of  prosecutions  for  perjury ; 
the  ca.ses  ranged  under  heads,  expressive  of  the 
dupe  in  which  the  falsehood  presented  itself,  as 
above.  The  mischief  is  obvious  and  indis- 
putable, if  there  were  any  shape  in  which  it 
coold  give  itself  a  promiseof  impunity  complete 
iod  sure.  At  first,  the  prosecutions,  it  seems 
Etttoral  to  suppose,  confined  themselves  to 
iome  of  the  grosser  shapes.  As  human  intelli- 
geoce  advances ;  in  this  as  or  in  other  lines,  the 
field  of  punishment  will  naturally  approach 
aearer  and  nearer  to  a  complete  coincidence 
with  the  field  of  crime. 

Hitherto  I  should  expect  to  find  falsehood 
m  Mo  a  much  more  frequent  subject  for  a  pro- 
■ectition  of  this  kind,  than  falsehood  either  in 
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modifications  that  will  be  by  far  the  most  apt  to 
present  themselves,  are  those  ordinary  ones 
which  have  been  already  mentioned  :  viz.  those 
in  which  the  ^vehicle,  used  for  the  conveyance  of 
it,  is  ordinary  language,  and  in  which,  falsehood, 
if  tinctured  with  mendacity,  and  uttered  under 
the  sanction  of  an  oath,  is  understood  to  come 
under  the  denomination  of  perjury. 

But  language,  verbal  discourse,  though  the 
most  common  and  convenient  vehicle  for  the 
conveyance  of  ideas,  is  not  the  only  one.  Ac- 
cordingly, under  the  head  of  circumstantial  evi- 
dence, it  becomes  necessary  to  add  deportment, 
as  a  necessary  supplement  to  language.* 

To  this  head  belong  the  following  modifica- 
tions of  falsehood,  some  of  which  have  been 
already  mentioned. 

1.  Graphical  forgery.— Forgery  in  relation  to 
written  documents :  the  species  of  forgery  most 
commonly  understood  under  that  name. 

2.  Monetary  forgery. — Forgery  in  relation  to 
the  current  coin. 

3.  Forgery,  in  relation  to  evidentiary  marks 
of  ownership;  ex.gr.  landmarks:  the  owner's 
name  upon  his  linen,  or  other  goods. 

4.  Forgery,  in  relation  to  evidentiary  marks 
of  authorsltip:  ex.gr.  the  marks  of  a  manufac- 
turer or  vender,  upon  goods  made  or  sold  by 
him. 

5.  Forgery  of  real  evidence  at  large :  in  par- 
ticular, forgery  in  relation  to  the  traces  of  delin- 
quency, under  its  several  modifications. 

The  Romanists,  and  after  them  the  English  | 
lawyers,    in    some    instances,     have    ranked  | 
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under  the  common  generical  appellation  of  the 
crimen  falsiy  forgery  (at  least  in  some  of  the 
above  instances)  as  well  as  perjury :  falsehood 
in  this  quasi-colloquial  shape,  as  well  as  in  the 
shape  oi  ordinary  discourse.  Of  mendacity,  ex- 
cept where,  by  the  sanction  of  an  oath,  it  has 
been  made  to  receive  the  denomination  of  per- 
jury, it  has  not  been  common  to  take  notice, 
either  under  that  or  any  other  name. 
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GENERAL  VIEW  OF  THE  PSYCHOLOGICAL  CAU- 
SES OF  CORRECTNESS  AND  COMPLETENESS, 
WITH  THEIR  CONTRARIES,  INCORRECTNESS 
AND  INCOMPLETENESS,  IN  TESTIMONY. 


In  a  tolerably  sufficient  degree  for  tlie  various 
purposes  of  life, — private  and  public,  domestic, 
commercial,  scientific,  political,  judicial, — is  hu- 
man testimony  in  genera!  found  conformable 
to  the  truth  of  things.  At  the  same  time,  in 
instances  but  too  numerous,  it  fails  of  being  so. 
The  conformity  has  its  causes :  the  disconfor- 
mity  has  its  causes  likewise.  In  a  work  on 
evidence,  all  these  causes  have  a  claim  to 
notice.  Where  mischief,  as  it  is  but  too  apt  to 
be,  is  the  residt  of  such  disconformity ;  deception, 
false  judgment,  is  the  name  either  of  the  mis- 
chief itself,  or  of  the  proximate  cause  of  it. 
And  for  the  prevention  of  this  mischief  there  is 
no  other  course  so  sure  as  that  which  includes 
the  endeavour  to  avert  it  by  removing  or 
counteracting  the  operation  of  its  causes. 

The  enquiry  into  the  causes  of  trustworthi- 
ness and  untrustworthiness  in  evidence,  will 
probably,  without  much  difficulty,  be  acknow- 
ledged to  be  an  interesting  pursuit:  interesting. 
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not  merely  as  a  field  of  speculation,  but  with  A 
view  to  practice. 

But  wiien  the  mode  of  appljHng  to  practice 
whatever  information  may  be  obtainable,  comes 
upon  the  carpet,  opinions  will  not,  at  first  vievf 
at  least,  be  alike  uniform. 

Tlie  practical  uses,  and  the  only  uses,  which 
present  themselves  to  my  view  as  proper  to  be 
made  of  it,  are  as  follow  : 

1.  To  put  tlie  legislator  and  the  judge,  as 
fully  as  possible,  upon  their  guard  against  the 
causes  of  untrustworthiness. 

2.  To  sliew  how  far  and  in  what  instances 
Ihey  are  without,  and  how  far  within,  the  reach 
of  remedy. 

3.  In  so  far  as  they  are  within  the  reach  of 
remedy,  to  point  out,  under  the  name  of  the 
causes  of  trustworthiness,  what  are  the  proper 
remedies,  and  in  what  way  they  may  be  em- 
ployed to  the  best  possible  advantage :  in  such 
manner  as  to  leave  to  the  causes  of  untrust- 
worthiness as  little  influence  as  possible. 

To  the  above  operations,  which  are  but  en- 
deavours, the  practice  of  men  of  law,  of  judges 
and  legislators,  has  not  been  content  to  confine 
itself;  it  has  taken  a  line  of  conduct  presenting 
the  idea  of  greater  efficacy:  viz.  the  excluding 
fitwn  the  function  of  a  witness  every  individual 
b  who.se  character  or  situation  any  mark  or 
symptom  of  untrustworthiness  has  presented 
itKlf. 

The  light  in  which  the  subject  has  presented 
itself  to  my  view,  has  compelled  me  to  conclude 
that  the  idea  of  exclusion  is  altogether  without 
foimdation  in  reason  and  utility :  that,  though 
it  be  employed  by  lawyers  in  all  nations,  no 
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nations,  in  this  respect,  are  consistent  with  one 
another,  nor  any  one  consistent  with  itself:  that 
the  practice  is  not  reasonable  in  any  single  in- 
stance :  that  it  is  mischievous  in  the  exact 
degree  in  which  it  is  extensive  :  that,  if  in  any 
nation  it  had  been  consistently  pursued,  which 
however  is  impossible,  it  would  long  ago  have 
given  a  complete  impunity  to  every  imaginable 
crime,  and  cut  up  society  by  the  roots:  that,  in 
the  minds  of  its  authors,  it  has  its  seat, — as  far 
as  regards  their  intellects, — not  in  any  compre- 
hensive, but  in  a  wonderfully  narrow,  conception 
of  the  springs  of  action,  and  the  mechanism  of 
the  mind: — as  far  as  regards  their  will, — not  in 
attention  and  anxiety,  as  might  be  supposed, 
but  in  indolence,  negligence,  and  indifference. 

Nevertheless,  as  a  system  of  law  in  which 
this  supposed  remedy  has  not  been  adopted, 
and  to  a  greater  or  less  extent  employed,  is 
perhaps  no  where  to  be  found ;  as  the  body  of 
prejudice  to  be  put  down  is  thus  colossal ;  it 
cannot  but  be  perceived  tliat  he,  who  under- 
takes to  overthrow  it,  cannot  make  his  ground 
too  sure. 

For  this  purpose,  and  because  tlie  practice  c^ 
exclusion  has  no  better  nor  other  cause  than 
the  observation  that,  in  each  instance,  the  testi- 
mony of  the  witness  is  exposed  to  the  influence 
of  some  viotive,  acting  upon  him  in  a  sinister 
direction,  and  solicitmg  him  to  deviate  from  the 
path  of  truth ;  it  will  be  necessary  to  take  a 
complete  survey  of  the  whole  catalogue  of 
motives,  to  the  action  of  which  the  will  of  man 
is  exposed.  It  will  thence  be  seen  that,  for  the 
same  reason  for  which,  in  the  character  of  a 
.  witness,  any  one  class  of  jtersons  ought  to  be 
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excluded^  so  ought  every  other:  and  that>  in  the 
character  of  a  preservative  against  mendacity^  a 
consistent  system  of  exclusion  would  be  no  wiser 
a  remedy  than -an  imiversal  deluge,  and  without 
an  arky  would  be  against  any  other  vice. 

By  the  same  survey  by  which  the  unreason- 
ableness of  exclusion  is  thus  indicated,  the 
reasonableness  of  suspicion  will  all  along  be 
brought  to  view :  and  if  in  this  way  it  be  seen 
to  fulfil  the  double  purpose  of  affording  whole* 
some  instruction,  and  guarding  against  per- 
nicious error,  the  labour  of  travelling  through  it 
need  the  less  be  grudged. 

The  application  of  the  lights  thus  collected, 
to  the  subject  of  exclusion,  will  be  the  business 
of  a  separate  book.  In  the  present  book,  lest 
the  theoretical  survey  should  in  any  of  its 
points  be  suspected  of  being  without  lise  in 
practice,  it  seemed  necessary  to  shew  that  the 
practical  question,  as  between  exclusion  and 
Don*exclusion,  is  the  chief  mark  which  it  had 
m  view ;  and  that  the  solution  of  that  question 
was  the  chief  of  the  objects  to  which  it  owed 
its  birth. 

To  begin,  then :  The  conformity  or  discon- 
fonnity  of  the  testimony  of  a  witness  to  the 
truth  of  things,  to  the  real  state  of  the  facts 
which  constitute  the  subject  matter  of  his 
report,  depends  upon  the  state  of  his  mental 
faculties:  viz.  partly  upon  the  state  of  the  in- 
tellectual, partly  upon  the  state  of  the  moral  or 
volitional,  department  of  his  mind. 

Incorrectness  and  incompleteness  in  testimony 
have  received  different  names,  according  as  they 
are  supposed  to  arise  from  causes  the  seat  of 
which  is  in  the  intellect,  or  from  causes  the 
seat  of  which  is  in  the  will. 
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By  the  supposition,  the  picture  is  in  some 
respect  or  other  disconformable  to  the  original. 
Is  the  witness  completely  unconscious  of  the 
disconformity  ?  the  cause  of  it  is  to  be  found  in 
his  intellectual  faculties  merely:  his  will  has  no 
share  in  the  production  of  it ;  the  falsehood 
was  not  on  his  part  a  wilful  one.  Is  he  con- 
scious of  the  disconformity  ?  the  cause  of  it 
is  to  be  found  in  the  state  of  his  volitional 
faculty. 

But  for  an  act  of  his  will,  that  picture,  which 
his  understanding  had  represented  to  him  as 
false,  would  not  have  been  exhibited  by  him  as 
true.  The  falseh(X)d  is,  therefore,  in  this  re- 
spect properly,  jis  in  ordinary  discourse  it  is 
familiarly,  spoken  of  as  a  wilful  one. 

In  this  latter  case,  and  this  alone,  the  false- 
hood in  the  language  of  Roman  law  is  said  to 
be  accompanied  with  dolus  ;  i.  c.  deceit,  or  at 
any  rate  the  intention  to  produce  deception — to 
deceive:  with  dolus;  as  also  with  mala  fides : 
an  inexpressive  term,  the  import  of  which  has 
been  placed  out  of  doubt  by  use,  but  of  which 
the  connection  with  its  import,  and  with  its 
synonyme,  as  above,  would  not  be  very  easy  to 
make  out.* 

Z)o/mj 'remains  peculiar  to  the  Romanists: 
mala  fides,  not  to  speak  of  its  negative  bona 
Jides,  has  been  borrowed  from  them,  and  been 
adopted,  by  English  lawyers.  Of  both  of  thera 
the  use  has  been  extended,  from  crimes  of 
falsehood,  to  all  other  crimes  ;  from  delinquency 
by  false  testimony,  to  delinquency  in  every 
other  mode. 

The  intellectual  iaculties  concerned  in  tes- 

*  Fur  mala  fides,  say,  perhaps,  iuGiDcerity ;  for  bona  fides, 
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timony  may  be  comprised  under  four  heads, — 
jjcrception,  judgment,  memory,  expression; 
under  the  latter  being  included,  the  use  of  the 
corporeal  faculties  in  respect  of  the  sensible 
signs,  audible  or  visible,  by  means  of  which 
the  expression  is  performed. 

When,  with  reference  to  the  matter  of  fact 
which  is  or  ought  to  be  the  subject  of  report, 
these  four  faculties  are  all  of  them  iu  a  sound 
and  perfect  state,  free  from  infirmity ;  correct- 
ness and  completeness  on  the  part  of  the  tes- 
timony, so  far  as  depends  upon  the  state  of 
the  intellectual  compartment  of  the  deponent's 
mind,  are  the  result:  when  in  any  one  of  them 
iofiiTnity  or  deficiency  has  place,  incorrectness  or 
mconipleteness  on  the  part  of  the  testimony 
is  liable  to  be  the  consequence  :  nor,  so  far  as 
depends  upon  the  state  of  the  intellectual  part 
of  the  witness's  frame,  can  these  defects  in  his 
testimony  be  referable,  either  of  them,  to  any 
other  cause. 

To  present  a  more  particular  view  of  the 
ways  in  which  an  infirmity  or  weakness  of  which 
these  several  faculties  are  respectively  the  seats, 
produces,  or  contributes  to  produce,  in  the  tes- 
timony of  a  witness,  one  or  other  of  these  de- 
fects, will  be  the  business  of  the  next  Chapter. 

The  moral  faculties  concerned  may  be  com- 
prised under  two  heads ;  viz.  veracity  and  at- 
tention :  adding,  or  including,  their  respective 
cppoftites  or  negations,  viz.  niendacity,  and 
temerity,  or  negligence :  temerity  being  prin- 
cipsUy  displayed  by  action,  i.  e.  by  utterance ; 
neriigence,  by  forbearance,  /'.  e.  by  silence. 

Veracity  has  place,  in  so  far  as  it  is  the  will, 
the  wish,  the  desire,  the  endeavour,  of  the  wit- 


ness,  that  his  testimony,  and  the  conclusions 
drawn  from  it,  be  conformable  to  the  real  state 
of  the  case. 

Mendacity  has  place,  in  so  far  as  it  is  the  will, 
the  wish,  the  desire,  the  endeavour,  of  the  wit- 
ness, that  his  testimony,  or  the  conclusions  drawn 
from  it,  be  in  any  respect  unconformable  to  the 
real  state  of  the  case. 

As  the  will  can  scarcely  exert  itself,  at  least 
■with  any  considerable  degree  of  vigour,  but  the 
intellectual  faculty  must,  in  a  more  or  less 
considerable  degree,  be  impressed  with  a  con- 
sciousness of  the  exertion  so  made  by  the 
moral  faculty ;  hence,  falsehood,  when  in  this 
way  wilful,  is  generallv,  and  in  a  manner  of 
course,  in  the  mind  of  the  witness,  accompanied 
with  self-consciousness,  with  a  consciousness 
of  its  own  existence.  The  two  expressions, 
wilful  falseh(ii)d  and  sdf-conscious  false/iood,  be- 
come thus  interconvertible  and  nearly  sy- 
nonymous. 

Verity  has  place,  in  so  far  as, — whatsoever  be 
the  state  of  the  will,  of  the  volitional  or  mo- 
ral faculty,  of  the  witness,  on  the  occasion  in 
question, — the  report  made  by  him  concerning', 
them,  in  and  by  his  testimony,  is  conformable' 
to  the  real  state  of  the  case. 

Ffilscliood,  or  raiher/alsiti/,  (the  word  being  used 
without  reference  to  veracity  or  mendacity),  has 
place  in  so  far  as. — whatsoever  on  the  part  of  the, 
witness  be  the  state  of  bis  will,  in  relation  to 
the  matters  of  fact  in  question, — his  testimony 
fails  of  being  conformable  to  the  I'eal  state  oj 
the  case.* 

*  A  slate  or  LhiD°;s  not  frequeutly  exemplified,  but  b)r  a 
means  incapabli:  of  being  exemplified,  h,  when  o  wilDe3i« 
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Be  the  attention  of  the  witness  ever  so  closely 
appUed  to  the  subject,  or  ever  so  anxiously 
occupied  in  giving  a  correct  and  complete  ex- 
pression to  the  facts,  the  image  of  which  is 
presented  by  his  memory ;  falsity  on  the  part 
of  his  testimony  may  in  any  degree  happen  to 
be  the  result :  e.i\  gr.  owing  to  some  infirmity 
in  one  or  other  of  the 'four  branches,  above 
mentioned,  of  the  intellectual  faculty. 

But  where,  mendacity  having  no  place,  falsity 
has  place  notwithstanding;  it  has  frequently 
for  its  cause  a  deficiency  in  respect  of  that  due 
measure  of  attention,  by  which,  had  it  been,  as 
but  for  his  default  it  might  have  been,  present, 

wishing  and  endeavouring  to  render  his  testimony  in  this  or 
that  respect  disconformable  to  the  truth  of  the  case,  and 
ercn  believing  himself  to  be  so  doing,  renders  it  notwith- 
itanding,  and  in  the  very  same  respects,  conformable. 

In  this  case  his  will  is  in  the  same  vicious  state  as  in 
ctseof  mendacity;  and  yet  neither  falsity,  nor  consequently 
mendacity,  is  the  result. 

In  the  system  of  ethics  or  moral  philosophy  taught  in 
jome  of  the  English  schools,  a  distinction  is  taken  between 
logical  and  ethical  falsehood.  6y  logical  falsehood  is  meant 
£dsdiood  in  general,  whether  referable  to  the  case  of  men* 
dacity,  as  above  described,  or  not :  by  ethical  falsehood  is 
denoted  mendacity,  as  above  described. 

Bat,  for  the  case  where,  as  above,  falsehood  being  intended, 
troth  is  notwithstanding  the  result,  the  nomenclature  of 
that  system  furnishes  not  any  appellative;  unless  ethical 
fiils^ood  unaccompanied  by  logical,  be  taken  for  that 
appellative. 

Of  him  who,  meaning  and  thinking  to  utter  a  falsehood, 
s  truth  notwithstanding,  the  act  may  be  considered  as 
ttempt,  though  an  abortive  attempt,  to  commit  menda- 
city :  and,  in  respect  of  consequences,  mischievous  con- 
•equences,  the  relation  of  the  inchoate  offence  to  the  con- 
commate  offence  is  the  same  in  the  instance  of  this,  as  in 
die  instance  of  any  other  offence,  and  with  equal  propriety 
is  susceptible  of  having  punishment  attached  to  it. 
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the  picture  given  of  the  fact  by  his  testimony 
would  have  been  rendered  more  nearly  resem- 
bling to  the  original,  to  the  real  state  of  the 
case. 

The  witness  has  uttered  what  was  untrue ; 
but  he  was  not  aware  of  its  being  so.  Was  he 
in  any  such  situation  as  called  upon  him,  in 
regard  to  justice,  before  he  luidertook  to  give 
the  picture  in  question,  to  take  measures  for 
assuring  himself  of  the  correctness  of  it, — such 
measures  as,  had  he  taken  them,  would  have 
saved  him  from  falling  into  the  error,  and 
caused  him  either  to  have  declared  his  inability 
to  give  any  picture  of  the  transaction,  or  if  he 
gave  any  picture,  to  give  a  true  one?  If  he 
was,  his  testimony,  though  free  from  the  blame 
of  insincerity,  is  not  considered  as  free  from 
blame  altogether.  In  respect  of  the  judgment, 
the  erroneous  judgment,  thus  formed  and  ex- 
pressed by  him, — that  judgment  being,  for  want 
of  that  attention  which  he  might  have  be- 
stowed and  ought  to  have  bestowed  upon  it, 
an  erroneous  one, — blame,  viz.  the  blame  of 
temerity,  rashness,  is  imputed  to  him,  and  to 
Buch  his  testimony.* 


•  In  the  language  of  the  RoDianUts,  culpa  and  temeri- 
Ua.  These  terms,  however,  are  scarcely  so  much  m  use 
with  reference  to  falsehood,  an  instrument  in  the  hands  of 
delinquency  in  general,  as  with  reference  to  this  or  that 
particular  species  of  delinquency.  Enghsh  lawyers  have 
scarce  got  to  the  length  of  this  distinction  :  with  reference 
to  delinquency  in  general,  not  with  any  approach  to  «ai- 
fonnily :  with  reference  to  the  ofl'encc  of  false  testimony, 
all.  In  a  prosecution  for  perjury,  mendacity  m 
judicial  testimony  delivered  upon  oath,  they  know  of  no 
medium  between  self-criminative  consciousness  and  inoo- 
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In  case  of  falsehood,  there  is  yet  another 
slate  of  the  mind  which  requires  notice.  In 
English,  the  word  bias  is  employed  for  the 
expression  of  it :  it  is  the  state  which  a  man  is 
ID,  wbeu  he  is  said  to  have  a  bias  upon  his 
mind.  The  causes  of  bias  cannot  be  under- 
stood any  further  than  as  the  causes  of  menda- 
city are  understood.  But  to  understand  it,  viz. 
by  meaDS  of  its  relation  to  mendacity,  for  the 
present  nothing  further  is  necessary  than  to 
understand  that  mendacity  has  constantly  for 
its  cause  some  one  or  more  jnutives  (motives 
icting  upon  the  will  in  a  sinister  direction, 
in  a  direction  tending  in  matters  of  testimony 
to  produce  mendacity),  and  that  bias  is  pro- 
duced by  the  action  of  these  same  causes. 

Sias,  then,  is  a  tendency  to  falsehood  in  tes- 
timony, produced  by  the  same  causes  as  those 
by  which  mendacity  is  produced :  a  tendency, 
which,  even  when  reduced  to  act,  is  not  ac- 
companied with  that  self-criminative  conscious- 
Mss  wliich  is  of  the  essence  of  mendacity,  and 
which  distinguishes  it  from  unmendacious  false- 
Itood  accompanied  or  not  accompanied  by 
lemerity.  The  mind  of  Titius  is  under  a  bias : 
his  situation  exposes  him  to  the  action  of  some 
motive  by  which  he  is  urged  to  depart  from  the 
Kne  of  truth.  He  resists  the  impulse,  or  yields 
to  it ;  he  adheres  to  the  line  of  truth,  or  devi- 
ates from  it :  but,  if  he  deviates,  he  is  not 
ODDScious  of  his  doing  so :  it  is  not  his  will, 
hU  intention,  so  to  deviate :  the  falsehood,  if 
there  be  any  in  his  testimony,  is  not  a  wil- 
ful one. 

When  the  tendency  produced  by  bias  is 
ttdaced  into  act,  by  the  supposition  there  is 
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no  mendacity  in  the  case,  though  the  effect  is 
produced  by  the  action  of  a  cause  of  the  same 
nature  as  those  by  which  mendacity  is  apt  to 
be  produced.  Is  there,  or  is  there  not,  teme- 
rity? The  answer  is  not  easy:  nor  happily 
very  material.  Men  in  general  are  not  so  in- 
dulgent as  to  be  thus  nice.  If  the  testimony 
of  Titius  is  seen  to  be  exposed  to  any  of  the 
causes  of  mendacity,  and  falsehood  in  any  re- 
spect is  understood  to  have  been  the  result, 
such  falsehood  will  not  ordinarily  be  under- 
stood to  be  exempt  from  blame.  The  best  that 
can  easily  happen  to  it,  is,  to  be  understood  as 
accompanied  by  temerity :  most  men  would  be 
apt  to  refer  it  to  mendacity,  without  staying  to 
think  of  bias.  • 

Bias,  being  thus  nearly  related  to  mendacity^ 
will  require  little  separate  mention  to  be  made 
of  it :  having  the  same  causes,  it  has,  when  it 
has  any  effect,  the  same  effects  :  and  (with  the 
exception  of  punishment,  punishment  applied 
in  a  direct  way  by  appointment  of  law)  pre- 
sents a  demand  for  the  same  remedies. 
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CHAPTER  X. 

OF  THE  INTELLECTUAL  CAUSES  OF  CORRECT- 
NESS AND  COMPLETENESS  IN  TESTIMONY, 
WITH    THEIR    OPPOSITES. 

When  a  statement  given  of  a  matter  of  fact  is 
an  exact  picture  of  it,  agrees  with  it  in  all  points, 
it  is  then  correct,  and  as  correct  as  it  can  be  : 
when  it  fails  of  coinciding  with  it  in  any  point, 
in  proportion  to  the  degree  of  such  failure,  it  is 
incorrect.  Correctness,  properly  speaking,  is 
not  susceptible  of  degrees :  whatever  degrees 
there  are  in  the  scale,  are  degrees  of  incorrect- 
ness. 

A  statement  which,  without  any  intention  oa 
the  part  of  the  testifier  to  depart  from  the  truth, 
is  incorrect  in  any  respect,  may,  as  already  (ib- 
served,  be  either  false  in  toto,  or  false  only  in 
circumstance.  When  it  is  false  in  toto, — ^when 
the  picture  which  it  exhibits  has  not  for  its  ori- 
ginal any  real  fact  whatever,  or  any  feature  or 
circumstance  of  bxij  fact, — it  is  in  that  case  the 
mere  work  of  the  imagination  :  of  which  after- 
wards. When  it  is  false  only  in  circumstance, 
— ^when,  though  it  departs  from  the  original  in 
some  points,  it  has  an  original  from  whence  it 
was  taken, — ^the  cause  of  the  departure  lies,  in 
this  case,   in  one  or  more  of  the  intellectual 

VOL.  I.  M 
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faculties,  perception,  judgment,  memory,  or  ex- 
pression, enumerated  as  above. 

In  the  case  of  perception,  where  sight  was 
the  sense  through  the  medium  of  which  the 
cognizance  of  the  fact  was  obtained,  the  light 
in  which  the  object  was  placed  may  have  been 
faint ;  or  a  part  of  it  only,  and  not  a  sufficient 
part,  may,  on  that  occasion,  have  presented  itself 
to  his  eye. 

In  the  case  of  hearing,  in  like  manner,  the 
sounds  which  reached  his  ear  may  have  been 
faint ;  or,  of  those  which  on  that  occasion  were 
produced  by  the  sonorous  body,  parts  only, 
and  those  broken  and  interrupted,  reached  his 
ear :  in  the  case  of  words  spoken,  the  voice  of 
the  speaker  may  have  been  faint,  the  distance 
at  which  he  stood  considerable,  and,  from  one 
cause  or  the  other,  of  the  words  of  which  the 
discourse  was  composed,  some  excited,  some 
failed  of  exciting,  a  distinct  perception.  And  so 
on  through  the  less  instructive  and  less  con- 
stantly active  senses,  the  touch,  the  smell,  the 
taste. 

So  intimate  is  the  connection  between  the 
two  phenomena, — the  perception,  the  impression 
made  on  the  organ  of  sense, — and  the  act  of  the 
judgment  performed  in  consequence,  the  infe- 
rence drawn  from  the  impression,  the  inference 
made  by  the  judgment  ni  relation  to  the  sup- 
posed cause  of  it;  so  prodigious  is  the  rapidity 
with  which,  in  most  instances,  the  consequent 
judgment  succeeds  to  the  antecedent  percep- 
tion ;*  that,  by  him  who  has  not  by  some  special 


•  Conceive  a  BOng,  sung  by  a  female  to  her  barpstchord, 
with  a  bar  in  it  composed  of  deroisemiqiiaTera.  or  otner  notes 
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motive  been  led  to  the  making  of  the  analysis, 
(be  distinction  will  be  apt  to  pass  unperceived. 
Among  the  topics  of  disputation  which,  having 
been  handed  down  from  past  ages,  are  agitated, 
or  u^d  at  least  to  be  agitated,  in  the  fogical 
Khools  at  the  English  universities,  one  is,  the 
tjuestion  whether  sense  is  or  is  not  capable  of 
wing  deceived  ?  To  give  a  just  answer  to  tiiis 
fluestioo,  the  process  conveyed  to  the  mind  by 
toe  words  sense,  sensation,  requires  to  be  de- 
comiMsed,  as  above.  Deception  is  an  attribute  of 
tile  judgment  only  :  to  have  been  deceived,  is  to 
have  passed  an  erroneous  judgment,  a  judgment 
more  or  less  disagreeing  with  the  fact.  So  far 
then  as  judgment  is  not  concerned  in  sensation, 
Kasation  is  not  capable  of  being  deceived.  So 
fer  a»  judgment  is  concerned  in  sensation, 
sensation  is  capable  of  being  deceived.  An  im- 
pression either  has  been  received,  or  it  has  not ; 
if  it  has,  there  is  no  deception  in  that  case ;  if  it 
has  not,  neither  is  there  any  deception  in  that 
case.  The  impression  is,  in  case  of  sight,  the 
sort  of  sensation  produced  by  the  striking  of 
rays  of  light  arranged  in  a  certain  order  upon 
the  retina  :  in  case  of  hearing,  the  sort  of  feel- 
ing produced  by  the  vibration  given  to  the  air 
by  uie  sonorous  body,  and,  from  the  air,  com- 
municated to  the  auditory  nerve.* 

•■ficnire  of  the  quiokest  time ;  suppose  her  lo  play  and  siog 
ban  the  score,  playing  constantly  either  three  or  four  parts 
«  oDce,  and  Kinging  at  the  same  time  a  fourth  or  fifth ;  not 
OM  of  theie  notes,  the  production  of  which  has  not  been 
fncsdMl  by  an  act  of  vUion,  a  perception  of  the  musical 
(tencter,  and  a  judgment  declarative  of  its  cause  and  sig- 
^Bctlion.  hs  relation  to  the  rest  of  the  notes  in  lone  and 

*  When,  by  (he  extrusion  of  the  preternaturally  opaque 
hamoar  of  the  eye,  a  person  born  blind  has  received  his  sight  at 
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Wlien  the  judgment  has  been  rendered  er- 
roneous by  want  of  attention,  and  that  defect  of 
attention  has  been  produced  by  want  of  interest, 
that  is,  of  motive  ;  this  modification  of  the  cause 
of  error  m  testimony  is  to  be  considered  under 
the  head  of  moral,  not  of  intellectual,  causes. 

Perception  may  have  been  rendered  faint  or 
indistinct  by  old  age.  Attention  may  have 
been  rendered  indifferent,  judgment  hasty,  neg- 
ligent, and  erroneous,  by  want  of  knowledge, 
general  or  particular,  absolute  or  relative : 
the  fruit  of  relative  experience,  observation,  in- 
formation, and  meditation.  Want  of  relative 
knowledge  may  be  indicated  by  condition  in 
life,  by  immaturity  of  age,  and  by  insanity. 
False  opinion,  a  still  more  powerful  cause  of 
incorrectness  than  simple  ignorance,  may  be 
indicated  in  some  instances  by  the  like  marks. 

Where  the  chemist  and  the  physician  see  a 

anageaomewhatadvaoced,  atatime  when  thejudg^ment,  sofar 
afiit  hashad  ground  to  exercise  itself  upon,  has  been  matured; 
all  objects  have  at  first  appeared  to  be  eijually  near.  The 
picture  painted  on  the  retina  cannot  in  this  case  hare  been 
diSereat  froni  what  It  would  have  been  in  the  case  of  a  person, 
of  the  same  age,  by  whom  the  art  of  seeing  had  been  acquired 
in  the  usual  gradual  manner.  It  has  been  the  judgment 
then,  and  not  sensation,  that  has  in  this  case  been  in  fault. 
It  is  only  by  degrees,  by  incessant  exercise  of  the  judgment, 
by  comparing  the  sensation  produced  by  an  object  at  a  less 
distance  with  the  sensation  produced  by  the  same  object  at 
a  greater  distance,  that  the  judgement  has  learnt,  with  that 
variable  degree  of  accuracy  which  belongs  to  the  human 
judgment  in  such  cases,  the  art  of  placing  objects  at  their 
proper  distances. 

A  sensation  similar  to  that   produced  by  rays  of  light, 
roay  be  produced    by   a  different  cause:    for    instance,    a 


jrerous  poison,  tlie  kitchen-maid  may  see 
nothing  more  than  an  immaterial  flaw  in  one  of 
bet  pans,  the  cook  may  behold  an  innocent  means 
of  recommending  herself  to  the  palate  through 
the  medium  of  ^e  eye. 

Where  the  botanist  sees  a  rare,  and  perhaps 
new,  plant,  the  husbandman  sees  a  weed : 
where  the  mineralogist  sees  a  new  ore,  pregnant 
with  some  new  metal,  the  labourer  sees  a  lump 
of  dirt,  not  distinguishable  from  the  rest,  unless 
it  be  by  being  heavier  and  more  troublesome. 
The  same  distinction  may  be  pursued  through 
the  whole  field  of  social  occupation,  and  through 
entry  walk  of  science. 

Vnder  ifisaiiitj/  are  included  idioci/axid  lunacy: 
the  former  a  permanent  disorder,  and  thence  in- 
dicated by  permanent  marks ;  the  other  an  occa- 
siuDal  one ;  the  former,  therefore,  presenting  itself 
with  greater  certainty  to  the  cognizance  of  the 
judge.  Lunacy  does  not  so  much  weaken  the 
judging  faculty,  as  disturb  and  delude  it  with 
fyise  opinions,  the  product  of  the  imagination  ; 
and  thus  belongs  to  an  ensuing  head.  In  both 
shapes,  insanity  may  differ  from  itself  in  strength, 
by  an  infinity  of  shades ;  few,  if  any,  distio- 
piishable  by  any  exact  criterion,  or  measurable 
fay  aiiy  applicable  scale. 

Another  intellectual  cause  of  incorrectness  in 
human  testimony,  is  failure  of  memory.  A 
fiuhire  of  this  sort  may  have  had  for  its  cause, 
either  some  original  faintness  or  indistinctness 
in  the  act  or  acts  of  perception,  as  above  de- 
scribed, or  else  the  lapse  of  time  ;  the  length  of 
the  interval  between  the  point  of  time  at  which 
the  fact  presented  itself  to  the  conception  of 
the  witne8.s,  and  the  point  of  time  at  which  it 


happens  to  him  to  exhibit  his  statement  of  it 
for  the  informatioD  of  the  judge. 

From  the  weakness  of  tlie  memory  may  re- 
sult two  different,  and  in  some  respects  opposite, 
effects :— non-recollection,  and  false  recollec- 
tion. 

Though  the  correctness  of  the  conception 
entertained  of  the  fact  admits  of  no  gradations 
upwards,  yet  this  is  not  the  case  with  regard  to 
the  vivaciti/  of  it ;  the  quality  on  which  its  cor- 
rectness at  any  subsequent  and  widely  distant 
point  of  time  so  materially  depends.  Perfect 
correctness  of  conception  may  be  stated  as  a 
result  more  usual,  more  ordinary,  perhaps,  than 
any  degree  of  incorrectness  :  but  were  it  possible 
to  determine  the  most  ordinary  degree  of  viva- 
city, we  should  find  as  many  gradations  above 
that  mark,  perhaps,  as  below  it.  The  highest 
point  in  it  might  be  described  as  being  imme- 
diately below  that  at  which  a  morbid  suspension 
of  the  sensitive  faculty,  or  a  morbid  disturbance 
of  the  reasoning  facidty,  insanity,  in  a  word, 
transient  or  permanent,  would  ensue. 

Importance  in  the  fact,  as  above  described, 
is  the  quality  with  which  the  degree  of  this  \i- 
vacity  will  have  been  connect«l.  This,  tike 
the  vivacity  which  is  its  effect,  will  be  suscepti- 
ble of  all  manner  of  degrees  ;  above,  as  well  as 
below,  the  middle  mark.  There  are  some  facta 
(and  such  are  the  infinite  majority  of  the  whole 
number  of  facts  observed),  so  unimportant  as  to 
be  capable  of  escaping  out  of  any  man's  memory 
the  next  minute  after  that  in  which  the  percep- 
tion of  them  has  taken  place ;  there  are  others,  of 
which  the  importance,  either  absohite,  or  relative 
with  regard  to  the  individual,  h  so  great,  that. 
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unless  on  the  supposition  of  an  almost  total  de- 
cay of  the  faculty,  through  old  age  or  disease, 
it  will  not  be  credible  that  the  picture  of  them 
ikmid  have  been  effaced  out  of  his  memory  by 
vty  length  of  time. 

As  importance  may  rise  to  any  degree  in  the 
scale  above  the  middle,  so  any  degree  of  famt- 
ness  that  might  have  been  produced  by  stale- 
ness,  may  have  been  compensated  for  by  im- 
portance. 

The  importance  of  the  fact  may  be  either  in- 
trinsic, or  in  tlie  way  of  association  merely: 
fiz.  in  respect  of  the  property  it  has  acquired 
W  the  influence  of  the  principle  of  association, 
of  calling  up  and  presenting  to  the  mind  the 
idea  of  some  other  fact,  which  has  an  im- 
portance of  its  own.  A  drop  of  blood  observed 
m  a  particular  place  may  serve  to  indicate  a 
murder:  a  knife  of  a  particular  appearance, 
foond  in  a  particular  place,  may  serve  to  indi- 
cite  the  person  of  the  murderer.  Connected 
in  the  mind  of  a  percipient  witness  with  the 
idea  of  that  atrocious  crime,  these  circum- 
stances will  possess  the  degree  of  importance 
doe  to  tliem;  their  apparent  importance  will,  in 
his  mind,  stand  on  a  level  with  their  real  im- 
portance. Taken  separately  and  without  any 
such  connection,  their  apparent  importance 
would  have  been  as  nothing ;  and  no  sooner  had 
they  found  their  way  into  the  conception  than 
they  would  have  made  their  escape  out  of  the 
memory.  In  a  butcher's  shop,  neither  the  knife 
nor  the  blood,  neither  a  few  drops  of  it  nor  a 
whole  puddle,  would  have  attracted  the  slight- 
est notice. 

Oblivion,  forgetfulness,  is  not  the  only  fail- 
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ing  of  which  the  memory  is  susceptible : 
erroneous  recollection  Is  another.  Without  any 
the  least  false  consciousness  as  to  any  point 
whatever,  without  any  intention  or  desire  of 
departing  in  any  point  from  the  strict  line  of 
truth,  a  supposed  recollection  may  be  false, 
not  only  in  quantity,  quality,  or  other  circum- 
stance, but  even  in  toto.  I  can  speak  from  ex- 
perience: recollection  false  even  in  toto  is  what 
it  has,  every  now  and  then,  happened  to  me 
to  detect  myself  in  :  I  should  expect  to  find 
this  to  be  the  case  more  or  less  with  every- 
body. I  speak  of  recollections  devoid  of  all 
importance,  and  the  expression  of  which  has 
never  gone  forth,  nor  been  intended  to  go  forth, 
out  of  my  own  breast:  and  in  respect  of  which 
ail  inducements  to  mendacity,  all  causes  of  bias, 
have  consequently  been  out  of  the  question. 

One  circumstance,  however,  has  been  com- 
mon (if  in  this  instance  too  I  do  not  misrecollect) 
to  all  these  instances  of  mis  recollection  and  false 
recollection:  the  image  of  the  supposed  trans- 
action has  been  faint  and  dubious.  It  has  been 
deduced,  as  it  were,  in  the  way  of  inference, 
from  some  real  and  better  recollected  facts, 
which  have  operated  as  evidentiary  facts  with 
relation  to  these  false  ones.  It  might  be  re- 
garded as  the  work  of  the  imagination,  were  it 
not  for  its  having  a  distinct  and  solid  ground  to 
rest  upon  in  the  truth  of  things. 

A  proof  of  the  difterence  has  been  afforded, 
when,  for  the  purpose  of  confirming  or  discon- 
firming  the  truth  of  a  dubious  recollection  of 
this  sort,  I  have  communicated  it  to  some  other 
person,  whose  opportunities  of  observation  or 
means  of  judgment  have  appeared   to  reader 


Cur.  K.]  INTELLECTUAL  CAUSES, 

bim  more  or  less  qualified  to  help  me  out.  By 
his  recollection  or  opinion  my  own  supposed  re- 
collection has  been  influenced.  Supposing  hia 
persuasion  to  a  certain  degree  strong,  it  has  de- 
termined mine :  my  supposed  recollection  has 
appeared  true  or  false  to  me  according  as  it  has 
appeared  true  or  false  to  him. 

On  the  other  hand,  when  the  recollection, 
the  internal  evidence,  is  clear  and  strong  to  a 
certain  degree,  there  is  no  room  left  for  any 
mcli  external  evidence  to  operate.  To  every 
man  recollections  must  present  themselves  in 
multitudes,  recollections  even  of  the  most 
ancient  facts,  against  which  the  evidence  of  all 
mankind  would  not  predominate  in  his  breast. 

A  FCcollection  which  is  false  in  circumstance 
Qoly,  may  be  so,  either  by  being  superadded  to 
sach  parts  of  the  recollection  as  are  true,  or 
rabstittited  to  one  or  more  of  them.  The  case 
of  substitution,  though  the  more  natural  and 
usual  case,  is  in  its  description  the  least  simple. 
It  is  resolvable  into  the  two  opposite  modes 
of  falsehood,  obliterative  and  fabricative  :  a  true 
part  of  the  scene,  as  it  once  stood  painted,  is 
nibbed  out,  and  a  false  object  painted  in  the 
room  of  it. 

A  recollection  false  in  loto,  is  as  easy  to  de- 
icribe  and  conceive  as  a  recollection  false  in 
circumstance.  It,  however,  scarcely  admits 
of  being  realized.  Recollection,  if  it  be  re- 
collection, must  have  had  some  ground,  how 
mrrow  soever,  in  the  truth  of  things,  to  serve 
n  a  foundation  for  the  conception  of  the  false 
facta.  Take  away  this  portion  of  the  true 
^und,  the  picture  is  the  work,  not  in  any 
iMpect  of  the  recollection,  but  of  the  imagiiia- 
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tion  merely.  The  original  picture  is  com- 
pletely rubbed  out  by  the  hand  of  oblivion : 
and  fancy  has  painted  a  picture  of  another  ima- 
ginary fact  in  the  place  of  it. 

There  are  two  causes,  by  the  influence  of 
which  memory  may  be  refreshed,  and  by  that 
means  rendered,  at  the  time  of  deposition,  more 
vivid  than,  by  reason  of  the  joint  influence  of 
the  importance  of  the  fact  and  the  ancientness 
of  it,  it  would  otherwise  be. 

One  is,  intermediate  statements :  by  which 
are  supposed  intermediate  recollections.  The 
oftener  a  man  has  had  to  give  an  account  of  a 
fact,  the  less  likely  he  is  to  have  forgotten  it,  or 
in  any  point  misremembered  it.  If  in  writing, 
■the  refreshing  touch  will  naturally  have  been  so 
much  the  stronger :  inasmuch  as  the  commit- 
ting of  a  statement  of  any  kind  to  writing,  calls 
forth  unavoidably  a  greater  degree  of  attention 
than  ttie  exhibition  of  it  vivd  voce  in  the  way  of 
ordinary  conversation. 

Another  is,  fresh  incidents, — perception  of 
fresh  incidents,  or  receipt  of  any  statement, 
oral  or  written,  of  any  fresh  incidents,— con- 
nected in  the  way  of  association  with  the  fact 
in  question.  The  sight  of  the  spot  where  I 
have  once  met  a  friend,  now  far  distant,  recalls 
a  vivid  recollection  of  the  friend  himself;  and 
not  only  of  himself,  but  of  what  passed  between 
us  in  that  place. 

Of  intermediate  recollections  which  have 
not  been  productive  of  any  fresh  statement, — ■ 
of  mere  intransiiive  recollections,  which  have 
never,  through  the  medium  of  either  the  tongue 
or  the  pen  of  the  witness,  made  their  way  out 
of  his  mind, — the  effect,  though  not  equal  in 
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d^ree,  will  of  course  be  of  the  same  kind.  By 
recollection,  even  of  this  silent  sort,  the  picture 
caonot  but  have  received  a  degree  of  refreshment ; 
K  degree  the  more  considerable,  the  ofteoer 
litis  mental  operation  haa  been  repeated.  The 
dfcumstance  is  here  mentioned,  lest  the  concep* 
txm  given  of  the  subject  should  be  incomplete; 
but  in  practice  no  application  can  be  made  of  it. 
When  the  memory  of  a  witness,  whose 
testimony  is  exhibited  in  a  court  of  justice,  is 
known  to  have  been  refreshed,  this  circum- 
staoce  will  naturally  have  a  considerable  influ- 
ence on  the  degree  of  persuasion  produced 
by  his  evidence.  If  the  agreement  between 
the  two  statements  be  substantially  complete, 
the  persuasive  force  of  the  evidence  may  in  this 
way  receive  considerable  increase.  If  there  be 
any  material  variance,  it  will  be  a  sign  that,  in 
one  or  the  other  of  the  two  statements,  the 
jodkrial  and  the  prior  non-judicial  one,  there 
mast  have  been  a  tincture  of  incorrectness  ;  ac- 
companied or  not  by  mendacity,  as  the  case 
may  be.  And  the  stronger  the  degree  of  re- 
fireuiment,  the  less  likely  the  incorrectness  to 
have  been  unaccompanied  by  consciousness. 

The  last  of  the  causes  of  incorrectness  in  evi- 
dence, above  enumerated,  is  inaptitude  of  ex- 
pfcssion.  The  picture  of  the  fact,  as  painted 
to  the  memory  of  the  witness  at  the  time 
of  deposition,  may  be  ever  so  correct ;  yet 
if  the  copy  exhibited  by  the  words  and  other 
tigai  employed  by  him  for  the  expression  of  it 
bs  oUierwise  than  correct,  such  accordingly 
wH  be  his  evidence.  By  an  infelicity  in  the 
eqiression,  the  fruit  of  the  most  correct  percep- 
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tion,  and  the  most  retentive  memory,  may  be 
rendered  abortive.* 

On  comparing  the  aberration  liable  to  be  prot 
duced  by  inaptness  of  expression,  with  the 
aberration  producible  by  non -recollection  or 
false  recollection,  the  following  difl'erences  ap- 
pear discernible. 

The  aberration  by  expression  seems  liable 
to  be  more  wide  than  the  aberration  of  the 
memory.  It  is  capable  of  giving  to  the  evi- 
dence a  purport  even  directly  opposite  to  the 
true  one.  The  reason  is,  that  a  recollectioii, 
however  false,  if  it  be  not  false  hi  toto,  will, 
in  some  feature  of  it,  be  conformable  to  the 


•  In  tlicliislory  of  French  jurisprudence,  a  case,  it  if 
■aid,  may  be  found,  in  which  iitaccuntcy  of  expression  coit 
a  man  his  life.  A  witness,  liavin^  been  examined  in  the  pre- 
sence of  (he  defendant,  and  having  been  asked  whether  be 
was  the  person  by  whom  the  act  was  done,  which  be  bad 
seen  done,  answered  in  the  negative.  Blessed  be  God, 
exclaims  tlie  defendant,  Here  is  a  man — qiti  ne  m'a  pas  re- 
ctmnu — who  has  not  recognised  me.  What  he  should  ba*e 
■aid — what  he  would  have  said,  had  he  given  ajust  expres- 
sion to  what  he  meant,  was—  '*       ' 


it  pas  tnoi — who  has  recognised,  declared,  tliat 
It  was  not  I, — See  Voltaire,  "  Essai  sur  les  Probability^  en 
fait  de  Justice,  Politique,"  torn.  ii. 

Entire  provinces,  and  even  nations,  have  been  taxed 
by  a  common  opinion  with  a  sort  of  cndemiul  inaccuracy 
of  expression.  Nations,  the  most  distinguished  for  talent 
and  genius,  may  be  referred  (o  as  examples :  and,  in  the  case 
of  these  nations,  inaccuracy  of  leslimony  has  been,  in  an 
equal  degree,  the  subject  of  remarlt.  Of  this  inaccuracy, 
supposing  it  to  be  real,  the  state  of  the  moral  faculties  ap- 
pears commonly  to  have  been  looked  to  as  the  principal,  if 
not  the  only,  cause:  but,  in  the  production  of  the  effect,  there 
seems  little  reason  to  doubt  but  that  the  state  of  the  intellec- 
tual faculties  may  have  possessed  a  considerable  share. 


truth:  and  the  improbability  of  a  recollection 
false  in  toto  has  already  been  exhibited.  Re- 
collection (as  contradistinguished  from  mere 
imagination),  having  its  basis  in  truth,  can 
scarcely  be  removed  from  that  basis  altogether. 
Expression,  on  the  oliier  hand,  has  no  neces- 
»Ty  tie  by  which  the  words  are  confined  to 
any  degree  of  conformity  with  the  ideas  they 
were  intended  to  represent.  The  aberration  is 
capable  in  this  case  of  being  so  complete,  that 
the  fact,  as  actually  expressed,  may  be  the 
exact  opposite  of  the  fact  as  intended  to  be  ex- 
pressed. In  the  English  langnage,  two  nega- 
tires,  in  correct  and  polished  language,  are 
equivalent  to  an  affirmative.  In  the  language 
of  the  illiterate  classes,  they  amount  frequently 
to  no  more  than  a  negative.  In  the  French 
tongue,  negative  is  added  to  negative,  on  many 
occasions,  without  reversing  the  proposition,  in 
the  language  of  all  classes. 

On  the  other  hand,  an  aberration  arising  from 
this  cause  does  not  appear  to  be  altogether  so  na- 
tural, or  likely  to  be  so  frequent,  as  an  aberra- 
tion arising  from  weakness  of  memory  :  at  least, 
not  to  such  a  degree  as  to  have  any  considerable 
effect  on  the  persuasion  of  the  judge.  The 
reason  is,  that,  if  the  aberration  be  apparent, 
it  will  naturally  receive  correction  from  the  re- 
marks and  questions  that  in  each  case  may  be 
expected  from  the  judge  :  whereas  a  defect  of 
KCoUection  is  little  capable  of  receiving  any 
ncfa  assistance. 

la  this  respect  it  stands  on  a  different  foot- 
ii^,  according  to  the  form  in  which  the  testi- 
mony is  presented  to  the  judge :  according  as  it 
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is  exhibited  in  writing,  or  viv^  voce.  Exhibited 
in  writing,  it  is  less  exposed  to  be  incorrect  in 
point  of  expression ;  on  account  of  the  assistance 
It  will  naturally  receive  from  the  hands  of  the 
professional  assistant  of  the  party  whose  eii- 
dence  it  is.  if  a  litigant  party,"  or  by  whom  the 
evidence  was  called  for :  f  but  in  this  case  it  has 
no  chance  of  receiving  correction  from  the  judge. 
Exhibited  viva  voce,  it  is  much  more  exposed  to 
be  incorrect  at  first  utterance,  but  has  the  ad- 
vantage of  being  open  to  correction  from  the 
judge:  viz.  either  from  the  judge  immediately, 
or,  under  his  authority,  from  the  professional 
assistant  of  one  or  other  of  the  parties. 

Incorrectness  from  this  source,  in  the  course 
of  a  vivii  voce  examination,  can,  therefore,  sel- 
dom take  place  in  any  very  essential  circum- 
stance, without  some  degree  of  blame  on  the 
part  of  the  judge;  nor,  on  that  and  other  ac- 
counts, without  some  degree  of  blame  on  the 
part  of  the  system  of  procedure,  j; 

In  the  case  of  vivd  «oc<;  examination,  timidity 
is,  perhaps,  the  most  frequent  cause  of  incorrect- 
ness in  the  expression.  Of  this  timidity,  the 
causes  of  a  higher  order  are  principally  to  be 
found  in  inferiority  in  respect  of  rank,  sex,  and 
age.  The  degree  of  it  is  of  course  susceptible 
of  an  infinity  of  gradations,  according  to  the 
idiosyncrasy  of  the  individual.  The  highest 
gradations  will  be  found  in  the  case  where  it 

•  As  in  case  of  an  aoiwer  in  equity,  uuiler  the  Eng- 
lish Ut. 

t  As'  b  the  case  of  an  affidavit,  for  or  against  a  motion 
for  an  information  or  attachment, 

I  See  Book  III.  Esxa^CTiON. 


Cut.  X.]  INTELLECTUAL  CAUSES. 

has  sex  for  its  cause ;  especially  when  that 
cause  is  combined  with  that  which  results  from 
age.  It  will  be  influenced  in  a  very  consider- 
able degree  by  the  degree  of  intercourse  which 
a  pereon  has  bad  with  the  world ;  by  the 
Dumber  of  persons  whom  he  has  been  in  the 
habit  of  living  with;  a  circumstance  of  wiiich 
the  influence  is  perhaps  greater  in  this  case 
tiun  that  of  rank.  But,  though  sensibility  of 
this  kind,  derived  from  weakness  of  sex,  imma- 
turity of  age,  inferiority  of  rank  or  of  social 
intercourse,  bears,  with  reference  to  the  pheno- 
menon in  question,  the  relation  of  cause  to 
effect ;  it  would  be  an  abuse  of  logic  to  state  the 
effect  in  those  cases  as  running  in  any  regular 
proportion  with  the  degree  of  the  cause.  In  the 
female  sex,  it  will  also  be  naturally  influenced  by 
condition  in  life,  in  respect  of  matrimony.  The 
sort  of  person  likely  to  be  affected  in  the  highest 
degree,  from  the  joint  influence  of  all  these 
causes,  is  probably  an  unmarried  female,  about 
the  age  of  puberty,  and  a  few  years  afterwards. 

Timidity,  upon  a  closer  view,  will  be  found 
to  be,  on  this  occasion,  neither  more  nor  less 
than  an  extraordinary  degree  of  sensibility  to 
ibe  force  of  the  three  tutelary  sensations,  as  ap- 
plying themselves  in  this  instance :  viz.  the 
mcnal,  tlie  political,  and  the  religious ;  but 
tnore  especially  the  moral.* 

This  timidity  will  be  influenced  in  a  con- 
nderable  degree  by  the  publicity  of  the  exami- 
mtion  :  and  the  error,  which  is  but  too  apt  to 
arise  from  this  source,  is  among  the  inconve- 

•  See  the  next  chapter  for  the  explanation  of  these  te-rms. 


1 4  6  TnEORETlC  GROUNDS.  [Book  I. 

niences  which  require  to  be  set  in  the  scale 
against  the  still  preponderating  advantages 
which  will  be  seen  to  result  from  that  cardinal 
security  for  truth. 

An  intellectual  cause  of  incorrectness  in  tes- 
timony, not  yet  brought  to  view,  and  which 
could  not  be  enumerated  among  the  causeswhich 
apply  to  correctness  and  incorrectness,  because 
it  IS  applicable  to  the  latter  alone,  is  the  imagi- 
nation, taking  the  place  of  recollection. 

In  weak  and  undisceming  minds,  the  simple 
idea,  the  mere  conception,  of  an  object,  be  it 
substance  or  event,  matter  at  rest  or  matter  in 
motion,  may  come  to  be  but  faintly  discrimi- 
nated from,  may  come  even  to  be  conibunded 
with,  the  belief  of  its  existence.  At  this  mo- 
ment I  have  in  ray  mind  three  ideas:  one  of  a 
hill  of  pure  sand,  another  of  a  hill  of  pure  gold, 
a  third  of  a  hill  composed  of  gravel,  chalk,  and 
flints,  with  a  miscellaneous  intermixture  of  ani- 
mal and  vegetable  remains.  The  idea  of  the 
golden  hill  is  as  vivid,  as  well  as  distinct,  in  my 
mind,  as  that  of  the  sand  hill :  it  is  more  so  than 
that  of  the  composite  hill.  But  to  the  idea  of 
the  composite  hill,  as  well  as  of  the  sand  hill, 
is  annexed  an  act  of  the  judgment,  importing 
belief — the  belief  which  I  am  hereby  express- 
ing, of  the  existence  of  hills,  an  indeterminate 
number  of  hills,  of  that  sort:  a  belief,  the  ex- 
pression of  which  is  a  proposition  to  this  effect — 
Sand  hills  exist  in  nature:  the  idea  I  have  of  a 
sand  hill  has  its  archetype  in  nature.  To  the 
idea  of  the  golden  hill  ts  annexed,  likewise,  a 
proposition  analogous  to  the  former,  but  of  the 
opposite  cast: — No  hill  of  pure  gold  exists  in 
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Oabire :  of  the  idea  I  have  of  a  golden  hill,  there 
iino  archetj-pe  in  nature.  In  a  weak  unculti- 
nted  mind  tliis  act  of  the  judgment  is  some- 
tones  |>assed  on  any  the  slightest  evidence;  on 
what,  to  a  stronger  and  more  exercised  mind, 
would  seem  no  evidence.  Put  into  the  hands 
of  a  child  of  three  years  old,  under  the  name, 
not  of  a  story-hook,  but  of  a  book  of  natural 
hislory,  a  book  in  which  the  existence  of  golden 
hills  is  assumed,  as  well  as  that  of  sand  hills ; 
the  judgment  of  belief  will,  in  his  mind,  as 
readily  attach  itself  upon  the  existence  of  the 
one  sort  of  hil  I  as  upon  that  of  the  other.  Shew 
htm  at  a  little  distance  a  hill  covered  with  grass, 
and  teil  him  that  under  the  grass  it  is  all  solid 
gold;  and  let  nobody  in  his  hearing  ever  inti- 
iDate  any  suspicion  to  the  contrary  ;  the  belief 
of  the  existence  of  a  golden  hill  may  thence- 
forward present  itself  to  his  mind  as  having 
beeo  demonstrated  to  him  by  the  evidence  of 
liis  senses. 

Of  the  false  facts  presented  to  the  imagina- 
tkm,  and,  at  the  same  time,  presented  under  the 
gaise  of  real  ones  at  the  time,  the  only  ones  the 
experience  of  which  is  common  to  everybody 
arc  the  facts  presented  in  dreams.  In  infant 
minds,  minds  as  yet  but  little  exercised  in  the 
art  of  applying  attention  to  the  operations  of 
the  judgment, — the  distinction  between  the  state 
of  waking  and  the  state  of  dreaming,  between 
tbe  waking  and  the  dreaming  thoughts,  is  for 
Bome  time  so  faint  as  to  be  occasionally  evan- 
escent. In  my  early  childhood,  at  a  time  when 
I  was  just  able  to  go  up  and  down  stairs  alone, 
being  at  the  top  of  the  staircase,  and  having 
made  a  false  step,  it  seemed  to  me  that, 
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stead  of  falling  headlong  and  rolling  down  the 
stairs,  I  felt  myself  gently  wafted,  as  it  were, 
from  top  to  bottom,  and  there  landed  safe,  ray 
feet  not  having  come  in  contact  with  anythii^ 
the  whole  time.  At  present  1  have  no  more 
difficulty  in  recognizing  these  sensations  to  bare 
presented  themselves  in  a  dream,  than  anybody 
else  would  have  :  but  I  have  all  along  preserved 
a  distinct  recollection  of  a  time,  and  a  time  of 
considerable  duration,  during  which  the  ima- 
ginary scene  was  accompanied  in  my  mind  by 
a  belief  of  its  existence.  To  this  recollection  is 
superadded  a  recollection  of  my  communicating 
to  some  person,  but  I  forget  whom,  the  relation 
of  this  incident,  as  an  adventure  not  more  ex- 
traordinary than  true.  Had  a  dream  to  this 
same  effect  been  dreamt  by  Wesley,  the  recol- 
lection of  it  would,  probably,  have  remained 
numbered  among  his  real  recollections  to  the 
end  of  his  life.  In  liis  journal  are  contained  the 
histories  of  more  than  one  adventure,  in  which 
the  deviation  from  the  laws  of  nature  is  little,  if 
anything,  more  considerable.  A  text,  whirfi 
that  incident  used  not  unfrequently  to  recall 
to  me,  might,  with  the  help  of  a  Wesleyan  ima- 
gination, have  been  unalterably  associated  with 
the  conceived  event: — "He  shall  give  his  angels 
charge  over  thee,  to  keep  thee  in  all  thy  ways : 
they  shall  bear  thee  up  in  their  hands,  lest  thou 
dash  thy  foot  against  a  stone."  Such  was  the 
passage  in  one  of  the  songs  of  David,*  as  quoted 
to  his  di\-ine  descendant  by  the  devil  :*  and  al- 
though, among  the  attributes  of  that  mysterious 

•  Psalm  id.  11.  12. 

•  St. Matthew,  IT.  6.     St.Luke,  i*.  10,  II. 


lersonage,  he  numbers  that  of  being  the  father 
flies. — for  this  time,  at  any  rate,  his  quotation 
■"■^as  correct.  An  angel  holding  the  favourite 
infant  by  the  hand  as  it  glided  down  the  stain 
case,  might  have  added  neither  an  unapt,  n( 
an  unnatural,  embellishment  to  the  scene. 

Thus  fugitive  and  precarious,  in  an  unformed 
mind,  is  the  distinction  between  the  mere  con- 
ception of  an  object,  and  the  belief  of  its  exist- 
ence :  thus  apt  is  the  judgment  embracing  and 
including  the  image,  to  be  confounded  with  the 
image  alone.  In  this  sort  of  confusion  we  may 
behold  a  principle  which  not  only  took  posses- 
sion of,  but  contributed  largely  to  the  generation 
of  a  system  in,  the  mind  of  the  sceptical  and 
sagacious  Hume.  Belief  of  the  existence  of  an 
object,  is,  according  to  him,  neither  more  nor 
less  than  a  certain  degree  of  vivacity  in  the  idea 
introduced  by  the  object  into  the  mind.  By 
what  kind  of  photometer  shall  that  degree  of  viva- 
city upon  which  belief  attaches,  be  distinguished 
from  those  fainter  ones  to  which  no  such  act 
the  judgment  is  annexed  ? 

Between  the  ages  of  eight  and  nine,  the 
metamorphoses  of  which  Ovid  is  the  historian, 
and  the  prodigies  of  Jewish  history  (such  was, 
and  such  continues  to  be,  the  course  of  instruc- 
tion at  the  royal  school  of  Westminster)  were 
presented  together  to  my  tender  and  suscepti- 
ble mind.  On  the  one  hand,  the  devil  in  a 
variety  of  shapes, — on  the  other  hand,  the  scenes 
in  Ovid  (Baucis  and  Philemon,  1  remember,  for 
one)  would  ever  and  anon  present  themselves  to 
my  dreaming,  as  well  as  my  waking,  thoughts. 
Which  was  the  more  agreeable  class,    I  well 
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know ;  which  was  the  more  lively,  I  could  not 
engage  to  say.  Yet,  under  this  uncertainty  in 
respect  of  superiority  of  vivacity,  in  respect  of 
belief  there  never  was  any  the  smallest  doubt. 
Parental  solicitude  was  too  steadily  at  its  post 
to  suft'er  any  the  smallest  confusion  to  prevail 
in  those  tints  by  which  belief,  disbelief,  and 
conception  pure  from  each,  are  characterised 
and  distinguished. 

The  reader  will  approve  or  disapprove,  as  it 
seems  good  to  him,  this  exhibition  of  egotistic 
evidence,  in  a  case  which  admits  not  of  any 
other. 

If,  in  a  susceptible  and  unformed  mind,  the 
mere  idea  of  an  object  is  found  to  operate  as 
sufficient  evidence  of  its  existence ;  much  more 
frequently  will  it  be  sufficient,  when  the  way 
for  its  reception  in  that  character  has  been  pre- 
pared by  popular  opinion  operating  in  favour  of 
It,  in  the  character  of  a  mass  of  remote  indeed, 
but  most  extensive,  and  thereby  impressive, 
circumstantial  evidence.  Hence  it  is  that  those 
terrific  spectres,  ghosts,  witches,  devils,  and 
vampires,  which,  for  the  last  time  let  it  be 
hoped,  have  haunted  the  seat  of  justice,  have 
not  yet  ceased  to  haunt  the  garret  and  the 
cottage. 

Under  the  head  of  imagination,  that  is,  under 
the  head  of  incorrectness  of  testimony  consi- 
dered as  flowing  from  that  source,  it  was  neces- 
sary to  introduce  the  world  of  phantoms.  The 
occasions  on  which  false  evidence,  created  by  the 
imagination,  has  in  this  way  had  religion  for  its 
source,  have  been  but  too  frequent.  The  cases 
in  which  false  evidence,   pure  from  all   inix^ 
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ture  of  ipendacity,  has  been  generated  by  the 
imagination,  without  the  benefit  of  any  such 
supernatural  assistance,  will  hardly  be  to  be 
found.* 

There  are  two  cases,  in  which  the  result  pro- 
duced is  simple  incorrectness,  pure,  or  nearly 
so,  from  mendacious  consciousness,  but  of 
which,  nevertheless,  the  causes  belong  to  the 
moral  department.  These  are,  the  case  of  bias^ 
a  case  that  has  already  been  slightly  brought 

•  The  sort  of  work  here  in  question — the  production  of 
itlse,  yet  unmendacious  evidence — may  be  stiled  the  extraor- 
dinary work  of  the  imagination.  The  ordinary  work  consists 
m  exhibiting,  for  the  purpose  of  amusement,  facts,  which  had 
indeed  no  archetypes  in  nature,  but  which  are  known  by  the 
in^ridual  operator  to  be  in  that  case,  and  are  not  seriously 
exhibited  by  him  as  true,  either  to  a  judge,  acting  as  such,  or 
to  anybody  else.  This  ordinary  work  of  the  imagination 
hat,  consequently,  nothing  to  do  with  evidence,  and  is  alto- 
gether clear  of  those  pernicious  effects  with  which  its  extra- 
oidiDary  work  is  so  apt  to  be  attended.  Novel-writers  and 
poets  must  not  be  confounded  with  false  witnesses. 

Another  work,  which  may  also  be  reckoned  among  the 
extraordinary  works  of  imagination,  is  the  exact  converse  of 
Che  one  at  present  under  consideration.  In  the  case  of  false 
endence  produced  by  this  cause,  facts  having  no  existence 
are  ayerreid  seriously  to  exist :  in  the  other  case,  facts  really 
existing  have  imagination  for  their  cause.  I  speak  of  the 
cbss  of  effects  which  make  so  conspicuous  a  figure  in  the 
history  of  medicine:  diseases,  sometimes  removed  or  sus- 
pend^, sometimes  produced,  by  the  influence  of  belief  upon 
the  mind ;  mere  belief,  without  any  ground  in  nature^  In 
this  belief,  religious  opinion  has,  in  some  instances,  had  a 
share :  but  instances  are  much  more  numerous  in  which,  in 
the  production  of  the  effect,  that  hyperphysical  power  has 
had  no  share. 

I  need  only  allude  to  animal  magnetism,  which  obtained 
so  many  partbans  at  one  time  in  the  capital  of  France ;  and 
lo  the  metallic  tractors,  which  had  about  the  same  time  so 
jBnch  vogue  in  this  country. 


to  view;  and  the  case  of  indolence — the  case 
where  the  departure  from  the  direct  hne  of 
truth  has  a  sort  of  unconscious  indolence  for  its 
cause.  ' 

To  what  end,  the  above  analysis  ?  To  the 
following  ends : — 

1.  To  give  a  view  of  the  cases  in  which 
falsehood  is  incapable  of  being  prevented. 

2.  To  save  the  judge  from  imputing  menda- 
city where  there  is  none  ;  where  there  is  none 
of  that  false  consciousness  which  is  essential 
to  it. 

3.  To  facilitate  the  recognition  of  mendacity 
where  it  exists :— a  task  which  will  be  the 
easier,  the  clearer  the  light  in  which  the  charac- 
ters of  simple  incorrectness  are  presented. 

4.  To  give  assistance  to  that  one  of  the  par- 
ties who  has  truth  and  justice  on  his  side, 
whose  interest  it  is  that  the  truth  should  be 
brought  to  light,  by  suggesting  to  him  topics  for 
investigation  and  examination. 

So  obvious  are  most  of  the  considerations 
above  presented,  so  much  in  the  way  of  every 
body's  observation,  that,  under  the  name  of  in- 
-struction,  they  have  scarce  any  pretension  to  be 
of  any  use.  But,  what  a  man  has  had  in  his 
mind,  he  has  not  always  at  hand  at  the  very 
moment  at  which  it  is  wanted ;  what  conveys 
no  instruction,  may  ser\'e  for  reminiscence. 

Minute  and  trivial  as  the  distinctions  may^ 
be,  the  sketch  was  necessary,  to  complete  the 
anatomical  view  which  for  this  purpose  it  was 
necessary  to  give  of  the  human  mind.  In  cor- 
poreal anatomy,  to  trace  out  the  ramifications 
of  the  ner\'es  was  no  amusing  operation,  but 
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not  the  less  a  necessary  one.  Hunter,  the 
Garrick  of  lecturers,  would  sometimes  turn  it 
over  to  his  assistant  Hewson,  but  he  never 
would  have  held  himself  warranted  in  omit- 
ting it. 
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OF  THE  MORAL  CAUSES  OF  CORRECTNESS  AND 
COMPLETENESS  IN  TESTIMONY,  WITH  THEIR 
OPPOSITES. 

Section  I. — The  moral  causes  of  correctness  and 
completeness  in  testimony ^  with  their  opposites, 
are  motives. 

Of  action,  (including,  in  so  far  as  it  is  the  work 
of  the  will,  inaction,  or  forbearance),  of  action, 
in  whatsoever  shape  displayed,  the  efficient 
causes  are  tiwtives;  and  it  has  no  others  that  are 
perceptible. 

Utterance  of  testimony  is  action.  Whatever 
verity  there  is  in  testimony,  is  therefore  pro- 
duced by  motives :  and  again,  whatsoever  men- 
dacity there  is  in  testimony  is  also  produced  by 
motives.  Even  when  the  result  oi  mere  teme- 
rity or  negligence,  and  therefore  not  referable 
to  the  head  of  mendacity,  falsity  may  be  re- 
ferred to  motives :  that  deficiency  of  attention, 
of  which  the  falsity  in  question  is  the  result, 
being  itself  the  result  either  of  the  love  of 
ease,  (an  article  having,   as  will  be  seen,   an 
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indisputable  title  to  a  place  in  the  catalogue  of 
motives),  or,  at  any  rate,  of  the  absence  of  some 
motive,  by  which,  had  it  been  present,  the  re- 
quisite degree  of  attention — the  degree  requi-  ' 
nte  to  the  production  of  correctness  and  com- 
pleteness— would  have  been  produced. 

A  motive,  is  the  idea  or  expectation  of  good  or 
eril: — of  good,  as  eventually  about  to  result 
&OID  the  mode  of  action  or  conduct  with  re- 
ference to  which  the  idea  or  expectation  of  it 
operates  as  a  motive;  of  evil,  as  eventually 
about  to  be  produced  by  the  opposite  mode  of 
action  or  conduct.*  ' 

Afetive,  being  a  conjugate  of  motion — motive, 
(though  the  only  word  in  ordinary  use  for  the 
parpose  of  expressing  the  efficient  cause  of  the 
moae  or  line  of  conduct  observed  by  a  man  on 
•very  given  occasion),  is,  in  its  import,  too 
narrow  for  the  purpose :  for,  be  the  result  action 
or  inaction,— motion,  (whether  of  the  physical.or 
pf^chological  faculties,)  or  rest, — and,  in  case  of 
offeoce^,  for  example,  be  the  oftence  produced  an 

*  As  to  ffood  and  evil,  neither  have  the  objects  respectivel  j 
■|>*i6ed  by  those  words  any  value,  nor  the  words  them- 
mKm  any  meaning,  but  by  reference  to  pain  and  pleasure. 

By  \he  word  good,  wh<:rc  it  has  any  determinatu  meaning, 
Kiaeast,  tither  a  determinate  lot  of  pleasure:  or  the  absence 
•f  a  delertninaie  lot  of  pain;  or  the  chance,  or  tlie  efficient 
coaae,  of  a  determinate  lot  of  pleasure,  or  of  exemption 
boat  a  AcxetmmatK  lot  of  pain ;  or  some  combination  of  ad- 
nata^, in  any  of  these  different  shapes. 

By  the  woru  evil,  m  like  manner,  is  meant,  either  a  deler- 
Binau  lot  of  pain :  or  the  absence  or  loss  of  a  (kterminate  lot 
of  jJcunre :  or  the  chance  or  effivient  cause  of  a  determinate 
iKofpain,  or  of  the  absence  or  loss  of  a  delei'minate,  and 
BCAia  erery  event  unobtainable,  lot  of  pleasnre;  or  any  com- 
bination of  disadvantage  in  any  nf  these  dificrent  shapes. 


offence  of  the  positive  or  the  negative  cast ;  an 
appellati^'e  for  the  desi^ation  of  the  edicieat 
cause  of  the  effect   thus   produced,    is  alike 


To  supply  the  deficiency,  either  such  a  sig- 
nificatioa  must  be  added  to  the  signification  of 
the  word  rml'we  as  involves  a  sort  of  contradic- 
tion in  terms — a  motive  producing,  not  motion, 
but  the  absence  uf  it,  viz.  rest ;  or  some  other 
appellative,  simple  or  composite,  must  be  em- 
ployed instead  of  it :  simple,  as  determinative  ; 
compound,  as  principle  of  conduct,  source  of 
conduct,  efficient  cause  of  conduct. 

Rest  being  the  result  of  the  absence  of  mo- 
tives ;  action,  positive  action,  being,  when 
motives  are  present  and  operating,  the  more 
usual  and  more  conspicuous  result  of  such  their 
operation;  hence,  to  designate  the  efficient 
cause  of  action,  the  word  motive  came  originally, 
and,  for  want  of  conceptions  sufficiently  clear 
and  comprehensive  on  the  part  of  moralists, 
has  continued  exclusively,  to  be  employed.  Of 
imperfect  conceptions,  imperfect  expression 
has,  throughout  the  whole  field  of  conception 
and  language,  been  the  necessary  result. 

The  relation  borne  by  the  signification  of  the 
word  interest  to  the  signification  of  the  word 
motive,  has,  on  this  occasion,  been  rendered  a 
necessary  object  of  attention,  and  a  necessary 
subject  of  explanation,  not  only  by  the  use 
made  of  it  in  common  language,  but  by  the  use 
made  of  it,  and  the  gross  and  pernicious  errors 
propagated  by  means  of  it,  to  so  prodigious 
an  extent,  and  with  such  baneful  effect,  by 
lawyers. 


Correspondent  to  every  species  of  pain  or 
pleasure,  is  a  species  of  motive  ;  correspondent 
to  every  species  of  motive,  is  a  modification  of 
oitencrf.* 

A  motive,  is  an  interest,  considered  as  being  in 
a  state  of  action ;  as  being,  on  the  occasion  in 
qaestion,  actually  exerting  its  influence  on  the 
mind  of  the  individual  in  question. 

All  interest,  is  a  motive,  considered  in  an  ab- 
stract point  of  view:  viz.  as  possessing  the  ia- 
eulty  of  being  called  into  action,  but  without 
presenting  to  view  any  particular  occasion  in 
which  it  is  considered  as  employing  itself  in  the 
exercise  of  such  faculty.  When  the  word 
wutive  is  employed,  the  object  designated  by  it 
is  in  general  not  considered  as  pointing  any  fur- 
ther than  to  the  particular  good  which  is  con- 
sidered as  being  in  view.  Interest,  when  I  say 
«cA  is  my  interest,  or,  it  is  my  interest  to  do  so  and 
to,   points  not  only  to  the  attainment  of  that 

•  The  word  interesl,  and  the  word  motive,  are,  or  at  least 
Bi;(til  and  ought  lo  be,  exactly  co-cxtensive:  the  difference 
btiag  no  other  than  what  consists  in  the  difference  between 
tbe  Mts  of  words  respectively  necessary  to  make  them  up 
kM  ft  KDUoce.  A  man  has  an  interest  in  doing  so  and  so, 
wkm,  by  the  force  of  some  motire,  he  is  urged  to  do  so  and 
N.  Tbe  interests  corresponding  to  the  self-re^rding  sorts 
«f  nodfe*,  are,  it  is  true,  the  sorts  of  interest  most  com- 
■osly  in  riew  where  the  word  interest  is  employed.  But  to 
pH  ibc  tue  of  the  word  the  extension  which  is  requisite  for 
(hapSfpoee  of  conveying  just  conceptions,  and  of  which  it  is 
W  BDSuaceptible,  it  must  be  extended  so  as  to  take  in  the 
dinocial  motives,  and  even  the  purely  social  motives.  i>'in- 
fcrff  de  la  vengeance,  (or  vindiclive  interest,  as  it  may  be 
reulered  in  English,)  is  an  expression  already  familiar 
aoueh  ia  the  French  language:  and  why  should  1  not  be 
fcnnillcd  and  admitted  to  take  an  iHteresl.  though  it  be 
BOt  ■  seJf-rcgardiug  one,  in  the  pcoaperitji  of  mankind,  my 
MMUiliT,  my  profe«ion,  my  party,  or  my  Iriend  ? 
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good,  but  to  the  general  effect  of  that  event 
upon  the  sum  of  my  well-being. 

The  word  interest  is  used  in  an  abstract  sense, 
viz.  for  the  purpose  of  designating  either  some 
particular  species  of  interest,  but  without  desig- 
nating what,  or  every  species  of  interest  without 
distinction,  or  all  taken  together  :  this  accepta- 
tion is  wanting  to  the  word  motive. 

The  word  sinister  is  applied  as  an  epithet 
indifferently  to  the  word  interest  or  to  the 
word  motive.  Employed  in  the  way  it  usually 
is,  it  leads  to  error;  conveying  the  inti- 
mation that  there  are  particular  species  of 
interest  to  which  the  property  thus  desig- 
nated belongs,  viz.  either  constantly,  or  in- 
cidentally, but  in  both  cases  to  the  excluBioo 
of  others.  The  truth,  however,  is,  that  there 
exists  not  any  species  of  interest,  any  sort  of 
motive,  in  which  this  property  may  not  occa- 
sionally be  found.  By  a  sinister  interest  or 
motive,  is  meant  an  interest  or  motive  that  acts 
in  a  sinister  direction,  i.e.  that  excites  or  leads 
to  evil ;  an  interest  or  motive,  by  the  force  of 
which  a  man  is  prompted  or  excited  to  engage 
in  some  evil  line  of  conduct ;  but  there  is  not 
any  species  of  interest,  any  species  of  motive, 
to  which  it  may  not  happen  to  act  in  this,  as 
well  as  in  the  contrary,  direction. 

If  this  part  of  the  field  of  language  were  filled 
up  upon  any  regular  and  complete  plan;  oppo- 
site and  correspondent  to  sinister,  as  applied  to 
interest,  we  should  have  dexter,  as  applied  to  the 
same  subject :  forasmuch  as  interest  is  no  less 
apt  to  lead  to  good  than  to  evil.  As  every  man 
has  a  right  side  as  well  as  a  lell  side,  so,  in 
heraldry,  every  scutcheon  has  a  dcjtcr  side  as 
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well  as  a  sinister  side :  but  the  language  of  psy- 
diology y  though  a  science  rather  more  useful  than 
heraldry,  is  not  equally  well  provided. 

Of  the  three  classes,  to  one  or  other  of  which, 
all  pleasures  and  pains,  consequently  all  mo^ 
tiTes,  may  be  referred,  viz.  the  self -regarding  y 
the  social y  and  the  dissocial  or  anti-social;  the 
word  interest  is  more  frequently  applied  to  desig- 
nate those  of  the  self-regarding  class  than  those 
of  either  of  the  two  others :  and  among  those  of 
the  self-regarding  class,  most  frequently  of  all 
to  that  which  stretches  over  so  much  larger  a 
portion  (^  the  field  of  action  than  any  other  of 
diem,  viz.  the  love  of  money. 

Accordingly,  this  is  the  only  species  of  in- 
terest which  the  man  of  law,  at  least  the  Eng- 
lish, recognises  under  that  name.  Goody  he 
knows  of  none  but  money :  evily  he  knows  of 
none  but  the  want  of  money :  interest,  he  knows 
4^  none  but  pecuniary  interest :  interest y  moiivCy 
pusionf    he  knows  of   none  but  the  |ove  of 

money. 

Accordingly, — be  it  as  it  may  in  regard  to 

other  transgressions,    to  offences,    to  crimes, 

eommitted  by  other  means,  by  the  aid  of  other 

instruments, — mendacity  is   a  transgression   to 

which,  according  to  his  conception  of  the  matter, 

no  man  can  be  engaged  by  any  other  modifica^ 

tkm  of  interest  than  pecuniary  interest :    nor  is 

diere,  according  to  him,  that  particle  of  this  sort 

of  interest,  so  impalpably  small,  to  the  force  of 

which,  if  exerted  in  exciting  him  to  mendacity, 

it  lies  within  the  sphere  of  possibility  that  he 

dM)nld  oppose  an  effectual  resistance.* 

•  See  Book  IX.  Exclusion. 


Of  this  error  in  theory,  the  practical  conse- 
quence (it  will  be  seen)  is  no  less  than  perpetual 
injustice,  with  that  perpetual  insecurity,  and 
that  perpetually  renewed  atHiction,  which  are 
among  the  fruits  of  it. 

In  the  objects  designated  by  the  words  plea- 
sure and  pain,  we  see  two  articles,  of  which  the 
importance  does  not  seem  much  exposed  to  be 
undervalued,  or  the  nature  very  liable  to  be 
misunderstood. 

By  reference  to  pleasure  and  pain ;  the  woi-d 
motive,  in  all  its  several  acceptations,  and  the 
species  of  objects  comprised  under  that  genus, 
in  all  its  several  modifications,  receive,  now  at 
least,  (and,  so  far  as  concerns  the  subject  of 
evidence,  now  for  the  first  time),  a  clear  and 
determinate  signification.  So  many  distinguish- 
able sorts  of  pleasures  and  pains,  so  many  dis- 
tinguishable sorts  of  motives. 

On  the  one  hand,  veracity,  and,  so  far  as  de- 
pends on  attention,  verity — on  the  other  hand, 
mendacity — being  the  result  of  determinate 
motives  or  combinations  of  motives ; — what 
remains,  so  far  as  the  will  is  concerned  in  the 
production  of  those  opposite  results,  is — to  ob- 
serve; on  the  one  hand,  in  what  cases,  and  in 
what  manner,  the  efficient  causes  in  question 
operate  in  the  beneficial  and  desirable  direction 
indicated  by  the  words  veracity  and  %'erity, 
that  is,  in  favour  of  correctness  and  complete- 
ness; on  the  other  hand,  in  what  cases  and  in 
what  manner,  the  same  efficient  causes  (for  in 
both  instances  they  will  be  found  to  be  at 
bottom  the  same)  operate  in  the  pernicious 
and  undesirable  direction  indicated  by  the  word 
mendacity. 
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Considered  in  the  character  of  an  efficient 
cause  of  veracity  and  verity  in  testimony,  a 
motive  of  any  description  may  be  termed  a  vera- 
city or  verity-promoting,  or  mendacity-restrain- 
ing, motive. 

Considered  in  the  character  of  an  efficient 
cause  of  mendacity  or  bias,  and  thence  of  false- 
hoed,  a  motive  of  any  description  may  be 
termed  a  mendacity-prompting,  exciting,  or  in- 
citing, motive. 

On  these  definitions  may  be  grounded  a  sort 
of  aphorism  or  axiom,  which,  in  the  character  of 
a  help  to  conception  and  to  memory,  may  be 
not  altogether  without  its  use.  On  every  occa- 
sion, the  probability  of  veracity,  and  thence,  so 
hr  as  depends  upon  will,  of  correctness  and 
completeness  in  testimony,  is  as  the  sum  of  the 
fierce  of  the  mendacity-restraining  to  the  sum 
of  the  mendacity-exciting  motives. 

Section  II. — Any  motive  may  operate  as  a  cause 
either  of  veracity  or  of  mendacity . 

Of  the  causes  of  mendacity  and  veracity,  the 
list  is  the  same  as  that  of  the  causes  of  human 
actbn :  no  action  so  good  or  so  bad,  that  it  may 
iu>t  have  had  any  sort  of  motive  for  its  cause. 
This  is  what  has  been  already  stated,  and,  if  I 
mistake  not,  put  beyond  doubt,  by  a  general 
survey  of  the  whole  stock  of  motives,  elsewhere.* 

No  action,  good  or  bad,  without  a  motive :  an 
action  without  a  motive,  is  an  effect  without  a 
cause.  Yet  men  stand  excluded  by  whole 
shoals  and  classes  from  the  faculty  of  being 

*  **  hitrodaetion  to  Uie  Principles  of  Morals  and  Legisla- 
tioo.'*    Chapter  10.  Motives. 
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made  to  serve  in  the  character  of  witnesses,  for 
no  other  reason  than  their  standing  exposed  to 
the  action  of  this  or  that  species  of  motive ! 

No  action,  good  or  bad,  or  even  of  the  class 
of  those  termed  inditlerent  (a  class  which, 
strictly  speaking,  has  no  existence") — no  action 
whatsoever  without  a  motive.  To  actions  of 
atomical  and  almost  invisible  importance,  cor- 
respond motives  of  atomical  and  equally  in- 
visible force. 

To  judge  whether  a  motive  be  capable  of 
giving  birth  to  mendacious  testimony  exhibited 
in  a  court  of  justice,  it  will  be  necessary  to 
observe  what  sort  of  result  it  must  be  that  is 
expected  to  ensue  from  the  evidence  in  ques- 
tion ;  that  is,  from  the  decision  which  will  na- 
turally and  properly  be  grounded  on  that  evi- 
dence, taking  it  for  true.  Applying  this  test  to  the 
several  sorts  of  motives,  we  sliall  tind  that  there 
is  not  one  of  them  that  is  not  capable  of  giving 
birth  to  mendacious  testimony:  that  there  is  not 
one  that  would  not,  in  certain  cases,  be  necessa- 
rily productive  of  that  effect,  supposing  the  force 
of  it  to  be  unchecked  by  that  of  any  other  mo- 
tive or  motives.  As  there  is  no  sort  of  pleasure 
or  pain  to  which  it  may  not  happen  to  a  mnn  to 
be  subjected,  in  consequence  of^  the  decision  of 
a  court  of  justice;  it  follows  of  course  that  there  is 
no  sort  of  motive  by  which  he  may  not  be  urged 
to  do  whatever  is  in  his  power,  towards  pro- 
curing the  decision  by  which  the  pleasure  in 

'  Whatever  act  affords  any  ihe  mioutest  particle  of  satis- 
faction,  of  pleasure,  or  removes  or  prevents  any  the  least 
particle  of  pain,  is,  in  so  far,  ^ood.  In  this  case  are  the 
great  majority  of  human  acts,  even  in  the  instance  of  the 
most  atrocious  malefactor  that  ever  lived. 


<(8estJon  may  be  secured  to  him,  or  the  pain 
averted.  And  unless  the  force  of  any  such  mo- 
tive be  counteracted  by  a  stronger  motive,  it 
will  of  course  lead  him  to  commit  mendacity 
in  that  \iew,  if  mendacity  be  the  most  probable 
means  which  occurs  to  him  of  effecting  his 
object. 

As  in  the  whole  catalogue  of  motives,  there 
is  none  which  is  not  capable  of  producing  men- 
dacity, so  in  the  whole  catalogue  there  is  none, 
the  force  of  which  is  not  liable  occasionally  to 
act  upon  the  mind  in  a  direction  tending  to  ensure 
its  adherence  to  the  line  of  truth. 

On  the  same  individual  occasion,  a  motive  of 
the  same  kind,  operating  on  different  persons  at 
the  same  time,  may  prompt  one  of  them  to 
speak  true,  the  other  to  speak  false. 

Take  the  motive  of  self-preservation :  self- 
preservation  from  legal  punishment.  In  the 
character  of  defendants  on  a  criminal  charge, 
two  persons  are  under  examination.  One  of 
them  is  innocent :  his  interest  is  manifestly  to 
neak  true :  every  true  fact  he  brings  to  view 
that  is  pertinent  to  the  object  of  inquiry,  ope- 
ntes  in  his  favoiir  in  the  character  of  circum- 
stantial e\*iHence.  The  otlier  is  guilty:  the 
tfue  facts,  if  brought  to  view,  would  operate 
towards  liis  conviction,  in  the  character  of  arti- 
cles of  criminative  circumstantial  evidence : 
accordiDgly,  under  this  apprehension,  he  either 
Mppresses  the  mention  of  them,  or  denies  their 
existence,  substituting  or  not  substitutiiig  in 
the  nx>m  of  them  false  facts  of  his  own  inven- 
tioQ,  adapted  to  the  purpose. 

On  the  same   individual  occasion,  the  self-- 
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same  motive,  operating  on  the  same  person  at 
the  same  time,  may  prompt  liira,  in  relation  to 
one  fact  to  speak  true,  in  relation  to  another  to 
speak  false. 

The  guilty  defendant  is  under  examination 
as  before.  Various  questions  are  put  to  him, 
tending  to  draw  from  him  the  admission  or  the 
denial  (say  the  admission)  of  so  many  various 
facts.  These  facts  are  all  true ;  all  of  them 
in  their  tendency  operating  against  him  in  the 
character  of  circumstantial  evidence.  Within 
the  compass  of  twenty-four  hours,  suppose  he 
was  at  four  different  places  specified.  Self- 
preservation  is  his  object,  an  object  he  is 
willing  to  purcha.se,  and  at  any  price.  In 
regard  to  thr^e  of  the  four  facts,  mendacity, 
he  sees  clearly,  presents  not  the  smallest 
chance  of  being  of  use :  these  facts,  he  un- 
derstands, will  be  proved  against  him  by  other 
evidence ;  and  mendacity,  being  thus  detected, 
would  operate  against  him  in  the  character  of 
a  criminative  circumstance.  The  fourth,  he 
hopes,  may  not  be  thus  capable  of  other  proof. 
What  in  this  case  will  he  do  ?  He  will  admit 
the  three  first  facts,  and  in  respect  to  those 
facts,  speak  true  :  he  will  deny  the  fourth,  and, 
in  respect  to  that,  speak  false. 

Mendacity  or  veracity  will  in  each  instance 
be  the  result,  according  as,  in  that  particular 
instance,  the  force  of  the  mendacity-prompting', 
or  say  seducing,  motives,  or  that  of  the  vera- 
city-insuring, or  say  tutelary,  motives,  is  the 
strongest. 

There  is  no  species  of  motive  but  what  is 
capable  of  existing  in,   and   acting  with,  any 


d^free  of  force,  from  the  lowest  to  the  highest, 
or,  at  least,  a  degree  in  practical  eft'ect  equal 
to  the  highest. 

There  is  no  species  of  motive,  of  the  effective 
force  of  which,  in  any  given  instance,  any 
tolerably  grounded  estimate  can  be  formed, 
without  a  survey  made  of  the  several  influen- 
cing circumstances  in  the  situation  of  the  wit- 
ness, on  which  the  effective  force  of  the  motive 
depends :  which  survey  cannot  be  completely 
nmde  without  a  vifA-voce  examination  taken  of 
the  witness  himself,  having  for  its  object  the 
bringing  of  those  circumstances  to  light. 

There  is  no  one  species  of  motive,  of  the 
eflective  force  of  which,  any  certain  prediction 
can  be  made,  even  after  a  survey  taken,  and 
taken  in  the  best  manner,  of  the  several  infiu- 
enciug  circumstances  above-mentioned. 

Although  there  be  some  species  of  motives  of 
which  the  force  is  upon  a  medium  considerably 
greater  than  that  of  others ;  yet,  as  they  are 
capable  of  acting,  each  of  them,  according  to 
circumstances,  with  any  degree  of  force  from 
the  hig:hest  to  the  lowest,  it  is  impossible  to 
futm  any  tolerably  well-grounded  prediction 
with  respect  to  the  comparative  probability  of 
mendacity  or  veracity,  from  the  mere  observa- 
tion, that,  on  the  occasion  in  question,  the  wit- 
Dcss  is  subjected  to  the  action  of  this  or  that 
^Kcics  of  motive. 

These  two  axioms  cannot  be  too  often  re- 
peated. 

No  species  of  motive  but  is  capable  of  opera- 
ting in  the  character  of  a  mendacity- exciting 
caiwe. 

Ui  but  slight   exception,   and  with    none 
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that  is  worth  noticing  for  this  purpose,  no  spe- 
cies of  motive  but  is  capable  of  operating  with 
any  degree  of  force. 

In  the  non-observation  of  these  fundamen- 
tally important  truths,  lies  the  main  root  of  the 
exclusionary  system,  already  spoken  of — that 
system  of  misrule,  the  exposure  of  which  in 
detail  is  one  of  the  principal  objects  of  this  work. 

Section  III. — Of  Ike  four  sanctions,  considered 
as  causes  of  trustworthiness  or  untrustwortbincs$ 
in  testimony 

By  interests  and  motives,  so  far  as  depends 
upon  the  state  of  the  will,  are  (as  hath  been 
seen)  produced,  in  so  far  as  it  happens  to  them 
to  be  produced,  correctness  and  completeness 
in  testimony.  By  those  same  psychological 
powers,  so  far  as  depends  upon  the  will,  are, 
on  the  other  hand,  produced,  in  so  far  as  it 
happens  to  them  to  be  produced,  the  directly 
opposite  qualities,  incorrectness  and  incom- 
pleteness. 

But,  in  each  pair,  the  opposite  qualities  are 
in  such  sort  opposite  as  to  be  mutually  incom- 
patible. Incapable  of  existing  both  of  them  in 
the  same  instance ;  in  each  instance,  which  is 
it  that  shall  have  place? 

All  depends  upon  the  occasion  :  of  the  two 
opposite  sets  of  forces,  on  one  occasion  we  shall 
see  the  one  set  prevail,  on  another  occasion  the 
other. 

One  leading  distinction,  however,  may  be 
remarked  at  the  outset.  Of  the  tutelary 
forces,  the  efficient  causes  of  correctness  and 
completeness,  the  operation  (as  will  be  seen)  is 


constant — operating  on  all  occasions :  while,  of 
the  seductive  forces — the  efficient  causes  of 
incorrectness  and  incompleteness — the  opera- 
tion is  but  casual,  brought  about  by  particular 
incideuts  and  situations.* 

The  general  prevalence  of  correctness  and 
completeness  over  the  opposite  qualities  in  tes- 
timony, is  a  matter  of  fact  out  of  the  reach  of 
dispute,  and  a  state  of  things,  the  existence  of 
which  may  be  regarded  as  indispensably  neces- 
sary to  the  existence  of  mankind :  it  is  to  the 
general  predominance  of  the  tutelary  forces 
■jver  the  seductive,  that  this  prevalence  of  truth 
over  falsehood  is  to  be  ascribed. 

Be  it  in  the  correct  direction,  or  in  the  sinister 
and  seductive  direction  that  it  acts — it  is  still  by 
iraeir.it,  operating  in  some  shape  or  other  in  the 
character  of  a  motive,  that  (so  far  as  depends 
upon  the  state  of  the  will)  the  state  of  the  tes- 
tnnony  in  respect  of  correctness  and  complete- 
ness 18  produced.  But  whether  it  be  the  act 
of  giving  testimony,  or  any  other  sort  of  act, 
that  constitutes  the  occasion  on  which  they  are 
considered  as  operating;  these  forces,  consi- 
dered in  respect  of  the  direction  (viz.  the 
Mraight  direction)  most  frequently  and  habi- 
tnalljr  assumed  by  them,  have  in  another 
ptacef  been  considered  as  acting  in  various 
jjroupes ;  to  each  of  which  groupes  the  name 

*  By  a  tutelary  motive  U  meant,  any  motive,  w'hicli  on  the 
OQOsioD  in  question  prompts  the  person  in  question  to  do 
rigtil.  By  a  seductive  motive,  any  motive  which  prompts 
bin  to  do  wrong. — See  Introduction  to  the  Principles  of 
Korals  and  Legislation;  Chapter  10,  Motives. 

f  lolroductioa  to  the  Principlea  of  Morals  and  Legls- 
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of  a  sanction,  in  conformity  to  a  visage  already 
found  established,  has  been  attached :  the 
principle  of  combination  being,  in  each  instance, 
the  source  from  whence  the  pains  and  pleasures 
acting  thus  in  the  character  of  interests  and 
motives,  are  seen  or  supposed  to  flow. 

According  to  this  prmciple  of  division,  there 
are  four  distinguishable  sanctions ;  the  physi- 
cal, the  legal  or  political,  the  woral  or  popular, 
and  the  religious :  which  three  last  may,  in  con- 
sideration of  the  seat  of  the  pains  and  pleasures 
immediately  belonging  to  them,  be  comprised 
together  under  the  collective  appellation  of 
psychological. 

To  the  physical  sanction  may  be  referred  all 
pains  and  pleasures  which  are  capable  of  being 
produced,  and  habitually  are  produced,  by  the 
operation  of  causes  purely  natural ;  without  the 
intervention  of  any  of  the  powers,  from  which 
the  pains  and  pleasures  belonging  to  any  of 
those  other  sanctions  derive,  or  are  supposed  to 
derive,  their  existence.* 

To  the  legal,  or  say  the  political^  sanction 

"  Under  this  head  must  also  be  included,  (although,  the 
Beat  or  them  being  ia  the  mind,  the  sTinction  belonging  to 
them  should  in  that  respect  be  referred  to  the  psychological 
class),  all  such  pains  and  pleasures  as  consist  in,  or  are 
attached  to,  the  expeclntioa  of  pains  or  pleasures  purely 
physical.  For,  strictly  speaking,  it  is  not  so  much  by  the 
physical  sensation,  as  by  the  prospect  o(  it,  that  the  eSect  ia 
question,  produced  on  human  conduct,  is  produced. 

t  [Legal  or  political.^ — Though  in  general  the  objeoCs 
designated  by  these  epithets  will  he  Tound  to  coincide,  tbe 
hand  of  law  being  the  hand  mostly  employed  by  political 
government  in  the  distribution  of  good  and  evil  on  the  score 
of  reward  and  Dunishment,  more  especially  on  the  score  of 
punishment ;   they  are  not  however  absolutely  identical :  the 
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may  be  referred  ail  such  pains  or  pleasures  as 
are  capable  of  being  expected  at  the  hand  of 
law  and  government :  pains,  which,  expected 
from  that  quarter,  and  considered  as  expressly 
designed  to  influence  action,  assume  the  name 
cf  punishment :  pleasures,  which,  expected  from 
that  quarter,  and  considered  as  designed  to 
nifluence  action,  assume  the  name  of  reward. 

As  there  is  scarce  a  pain  or  pleasure,  whe- 
ther of  the  physical  class  or  the  psychological, 
which  may  not  immediately  or  remotely  be 
l^noduced  by  the  hand  of  political  power,  and 
thus  assume  the  shape  of  punishment  or  re- 
ward; hence  it  may  be  understood,  that  the 
circumstance,  by  which  the  pains  and  pleasures 
capable  of  emanating  from  the  legal  or  political 
sanction,  are  distinguished  from  those  of  the 
physical,  is,  not  so  much  the  nature  of  the 
sensations  themselves,  as  the  quarter  whence 
they  are  looked  for,  the  source  from  which  they 
are  expected  to  flow. 

To  the  moral,  or  say  the  popular*  sanction, 

pofitical  sanction  comprising  in  its  extent  the  whole  mass  of 
good  and  evil  capable  of  being  distributed  and  applied  by 
the  band  of  government.  Good  and  evil,  especially  good, 
are  capable  of  being  distributed,  and  in  practice  are  distri- 
hated,  by  the  hand  of  government, — and  that  not  only  on 
other  scores,  but  even  on  the  scores  of  reward  and  puiiish- 
Ment,  especially  reward — by  other  hands  than  that  of  law ; 
at  least,  by  others  than  that  of  the  judg^ :  and  this  not  only, 
is  they  are  but  too  apt  to  be,  improperly,  but  to  a  consider- 
able extent  even  consistently  with  strict  propriety — especially 
Ok  tlie  score  of  reward. 

•  [Popular  or  moral.'] — Popular,  in  respect  of  the  persons 
at  whose  hands  the  pains  and  pleasures,  the  good  and  evil 
b  question,  are  expectable :  viz.  the  members  of  the  com- 
Auoity  at  large,  acting  in  their  individual  and  private  capa- 
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may  be  referred  all  such  pains  and  pleasures 
as  are  capable  of  being  expected  at  the  hands 
of  the  community  at  large — that  is,  of  such 
individual  members  of  it,  within  the  sphere  of 
whose  action  it  may  happen  to  the  condition  of 
the  individual  in  question,  in  his  supposed 
character  of  witness,  to  be  comprised :  such 
individuals  acting,  on  the  occasions  in  question, 
in  pursuance  of  whatsoever  liberty  of  indifler- 
ence  is  left  to  them  by  the  law ;  and  accord- 
ingly, at  pleasure,  rendering,  or  forbearing  to 
render,  to  him,  any  such  services  as  they  are 
left  at  liberty  to  render  or  to  withhold  at  plea- 
sure ;  and  producing  on  his  part,  or  forbearing 
to  produce,  any  such  uneasinesses  as,  in  his 
instance,  they  are  in  like  manner  left  at  liberty 
to  produce  at  pleasure. 

From  the  catalogue  of  the  pains  referable  to 
this  sanction,  are  obviously  excluded  all  those 
severer  pains  which,  for  their  infliction,  require 
the  uncontrollable  and  irresistible  hand  of  law. 
But,  with  this  exception,  the  pains  as  well  as 
pleasures  referable  to  this  sanction,  and  ema- 
nating from  this  source,  may  be  said  nearly  to 
coincide  with  the  pains  and  pleasures  referable 
to  the  artificial  source  just  mentioned.     When 


city.aadDOtanyof  lheni,3sintliecaseorthe{>oliUcaUaDclioii, 
ID  the  character  or  public  functionaries :  moral,  in  respect 
of  the  degree  in  which  the  rules  of  action  received  ia  the 
character  of  rules  of  morality ,  rules  for  the  government  of 
moral  conduct  (abstraction  made  of  the  force  of  law,  and 
the  other  motives  referable  to  the  political  sanction)  depend 
upon  this  sanction  for  their  observance.  Abstraction  made 
of  the  force  of  the  poliucal  sanction,  and  of  that  of  tha 
rsligious,  it  is  b^  the  popular  sanction,  as  above  described, 
in  conjunction  with  the  physical,  that  human  conduct  in  all 
its  modificationa  Is  determined. 
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Wiffative  action  is  taken  into  the  account  as 
well  as  positive, — 7iegalive  action,  to  which  much 
greater  liberty  is,  and  in  the  nature  of  the  case 
must  be,  left  by  law  than  to  positive ;  it  will  be 
seen  that,  of  the  pains  to  which  a  man  can  be 
subjected  by  law,  there  is  not  one  to  which,  in 
a  way  more  or  less  immediate,  it  may  not 
happen  to  a  man  to  be  subjected  by  the  free 
agency  left  to  individuals :  viz.  in  this  sense, 
that,  by  means  of  some  service  or  other  which 
it  was  left  free  to  them  to  render  or  not,  he 
mi^t  by  this  or  that  individual  have  been  pre- 
served from  it. 

To  the  religious  sanction  are  to  be  referred, 
all  such  pains  and  pleasures  as  are  capable  of 
being  expected  at  the  hands  of  an  mvisible 
Ruler  of  tlie  universe. 

In  80  far  as  the  pains  and  pleasures  expected 
from  this  supernatural  source  are  regarded  as 
eventually  liable  to  be  experienced  in  the  pre- 
sent life,  they  comprehend  and  coincide  with 
the  aggregate  multitude  of  the  pains  and  plea- 
sores  belonging  to  the  other  sanctions  :  in  so  far 
as  they  are  regarded  as  liable  to  be  experi- 
enced in  a  life  to  come,  they  are  inconceivable 
and  indescribable  as  the  Being  from  whose 
hand  they  are  expected  to  emanate. 


Sectios  IV. — Operation  of  the  physical  sanctimi, 
for  and  against  cotTectness  and  completeness  in 
iestimony. 

In  the  case  of  the  political,  popular,  and  re- 
ligious sanctions ;  among  the  pains  and  plea- 
Mres  respectively  belonging  to  them,  there 
is  not  one,  the  expectation  of  which  is  not 
cqnble  of  operating  in   the  character  of  an 


202 


THEORETIC  QROUNIM. 


[Booi 


efficient  cause  of,  or  at  least  a  security 
for,  correctness  and  completeness  in  testi- 
mony: since,  in  all  these  several  instances, 
the  production  of  the  pain  or  pleasure  in 
question  in  the  bosom  of  the  supposed  witness, 
is  the  result  of  a  will  different  from,  and  extra- 
neous to,  his  own ;  the  will  of  some  other 
being  or  beings :  and  in  each  case,  among  the 
several  pains  and  pleasures^  the  production  of 
which  is  in  the  power  of  the  being  in  question, 
it  depends  upon  his  will  to  apply,  in  the  case  in 
question,  whichsoever  of  those  forces  he  pleases. 

In  the  case  of  the  pains  and  pleasures  of  the 
physical  sanction,  in  so  far  as  applying  to  the 
purpose  here  in  question ;  no  such  extraneous 
will,  nor  indeed  any  will  at  all,  taking  any  part 
in  their  production ;  the  only  pain  or  pleasure 
that  has  place,  is  one  that  grows  of  itself,  out  of 
the  nature  of  the  case.  This,  it  will  be  seen,  is 
a  pain  only ;  and  this  pain,  the  pain  of  labour 
(mental  labour),  or  exertion :  and  the  motive 
corresponding  to  this  pain,  is  the  love  of  ease. 

To  relate  incidents  as  they  have  really  hap- 
pened,* is  the  work  of  the  memory  :  to  relate 
them  otherwise  than  as  they  have  really  happen- 
ed, is  the  work  of  the  invention.  But,  generally 
speaking,  comparing  the  work  of  the  memory 
with  that  ofthe  invention,  the  latter  will  be  found 
bymuch  the  harder  work.  The  ideas  presented 
by  the  memory  present  themselves  in  the  first  in' 
stance,  and  as  it  were  of  their  own  accord  :  the 
ideas  presented  by  the  invention,  by  the  imagina- 
tion, do  not  present  themselves  without  labour  and 

*  I  mean  as,  to  the  nnrralor.  they  ha.it  tealiy  appeared  to 
happen  With  this  ejtplanntion,  the  expression  as  thty  have 
reallif  happened,  may  be  used  instead  of  the  more  correct 
expression.  li  save  words. 
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exertion.  In  the  first  instance  come  the  true  facts 
presented  by  the  memory,  which  facts  must  be 
pnt  aside  :  they  are  constantly  presenting  them- 
selves, and  as  constantly  must  the  door  be  shut 
against  them.  The  false  facts,  for  which  the 
imagination  is  drawn  upon,  are  not  to  be  got  at 
without  effort :  not  only  so,  but,  if,  in  the  search 
made  after  them,  any  at  all  present  themselves, 
different  ones  will  present  themselves  for  the 
same  place  ;  to  the  labour  of  investigation  is 
thus  added  the  labour  of  selection. 

Hence  an  axiom  of  mental  pathology,  applica- 
ble to  the  present  case  :  an  axiom  expressive  of  a 
matter  of  fact,  which  may  be  stated  as  the  primary 
and  fundamental  cause  of  veracity  in  man.  The 
worit  of  the  niemory,  is  in  general  easier  than 
that  of  the  invention.  But  to  consult  the  me- 
mory alone  in  the  statement  given,  is  veracity: 
mendacity  is  the  quality  displayed,  so  far  as  the 
inreDtioQ  is  employed. 

The  love  of  ease, — in  other  words,  the  desire 
of  avoiding  the  pain  of  mental  exertion, — is 
tterefbre  a  motive,  the  action  of  which  tends,  on 
erciy  occasion,  with  more  or  less  force  and 
eflkct,  to  confine  the  discourse  of  a  man  within 
Aepale  of  truth. 

But  the  pain  which  in  this  case  acts  on  the 
ndo  of  veracity,  which  acts  as  a  sort  of  pu- 
nishment attaching  upon  the  first  tendency  and 
leaning  towards  the  path  of  mendacity- — which 
acta,  therefore,  as  a  sort  of  restrictive  force, 
confining  the  discourse  within  the  path  of  truth, 
— IK  a  punishment  wliich  arises  immediately  and 
spontaneously  out  of  the  oftence  ;  which  arises  of 
rtself,  without  need  of  the  interposition  of  the 
will  of  any  other  being,  divine  or  human,  to  ap- 
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ply  it,  as  in  the  case  of  the  other  three  sanctions. 
The  sanction  to  which  this  pain,  this  motive, 
belongs,  is  therefore  that  which  has  been  termed 
the  physical.  It  is  the  same  sanction  by  which 
a  man  stands  prohibited  from  striking  his  hand 
against  the  edge  of  a  knife,  or  holding  it  in  the 
flame  of  the  candle. 

Such  would  be  the  case,  even  if  the  chance  in 
favour  of  correctness  rested  on  no  other  basis 
than  the  influence  of  the  physical  sanction,  as 
above  described,  taken  by  itself.  But  when  the 
influence  of  the  moral  sanction  is  brought  upon 
the  carpet,  the  disproportion  receives  an  ulterior 
increase. 

The  act  of  reporting  as  true  that  which  is 
not  true, — such  a  transgression  of  the  line  of 
truth,  even  when  not  attended  with  a  conscious- 
ness of  the  departure,  is  a  mode  of  conduct 
against  which  the  moral  sanction  points  its  cen- 
sure with  a  certain  degree  of  force  :  much  more, 
when  the  departure  is  regarded  as  attended  with 
that  vicious  consciousness.  The  labour  of  in- 
vention, consequently,  is  increased :  since  the 
story  must  be  framed,  not  only  so  as  to  answer 
a  present  purpose,  by  deceiving  the  person  to 
whom  it  is  addressed,  but,  if  possible,  so  as  not  to 
draw  down  upon  the  inventor  the  pain  of  public 
disesteem,  by  being  subsequently  discovered  to 
be  false. 

The  axiom  above  brought  to  view  is  not  a 
mere  barren  speculation,  but  of  very  high  im- 
portance with  reference  to  practice.  Applied 
to  English  law,  it  will  serve  to  justify  the  ad- 
mission of  a  class  of  evidence  which  oflate  years 
has  been  admitted,  but  which  in  former  times 
liad  been  excluded.     I  mean  the  testimony  of. 
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non-adults  of  a  tender  age.  Is  the  child  suffi- 
ciently instructed  in  regard  to  the  nature  and 
consequences  of  an  oath  ?  Upon  the  ground  of 
this  question  has  the  decision,  with  regard  to 
tlie  aidmission  or  rejection  of  the  child's  testi- 
mony, been  customarily  placed.  In  another 
place,  I  shall  have  occasion  to  show  the  failaci- 
oasness  of  such  ground.  In  return  to  the  sud- 
denly put  and  unforeseeable  question  that  will  be 
respectively  grounded  upon  each  preceding 
answer, — is  it,  under  these  circumstances,  most 
likely  that  the  memory,  or  the  invention,  shall 
on  each  occasion  be  the  fund  to  which,  for  the 
matter  of  each  respective  answer,  he  will  have 
recourse?  Of  the  two,  this  would  seem  to  be 
the  more  reasonable  question. 

In  the  matter  of  fact  of  which  the  above  axiom 
is  the  expression,  we  already  find  a  cause  ade- 
quate to  account  for  the  predominance  of  vera- 
aty  over  mendacity  :  a  cause,  of  the  due  con- 
sifferation  of  which,  the  natural  tendency  will 
be  to  confirm  or  increase  our  confidence  in 
bumaa  testimony,  independently  of  whatever 
•ecurity  for  veracity  may  be  afforded  by  the 
inBuence  of  the  three  other  sanctions. 

Children  (says  a  proverb  one  sometimes 
hears)  children  and  fools  tell  truth.  There 
is  soTDething  offensive  in  the  proverb :  there 
if  a  sort  of  immoral  turn  in  it,  a  sort  of  inti- 
mation, as  mischievous  as  it  is  false,  of  a  natu- 
ral connexion  between  veracity  and  folly.  On 
th«  first  mention  of  it,  one  conceives  it  to  have 
had  for  its  author  a  species  of  knave,  who, 
as  such,  is  a  species  of  fool ;  for,  though  all 
(bfly  is  not  knavery,  yet  there  is  no  knavery 
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that  is  not  folly.  When  the  covering  of  immo- 
rality and  folly  is  stripped  off  from  it,  its  foun- 
dation, however,  appears  to  be  laid  in  nature. 
It  had  been  observed  as  a  matter  of  fact,  that 
veracity  in  man  was  more  frequent  than  menda- 
city, trutli  than  falsehood  :  tliat  this  frequency 
was  particularly  great  among  such  classes  of 
persons  as,  by  the  complexion  of  their  under- 
standings, were  less  sensible  to  the  action  of  a 
distant  interest ;  such  as  that  sort  of  interest 
commonly  must  be,  by  which,  on  occasions  of 
importance,  such  as  those  which  come  before 
a  court  of  justice,  a  man  can  be  influenced  to 
step  aside  from  the  path  of  truth.  By  the  first 
impulse,  by  the  impulse  of  llie  universal  princi- 
ciple  above  delineated,  by  a  sort  of  instmctive 
impulse,  the  line  m  which  a  man's  discourse  is 
urged  is  invariably  the  line  of  veracity — of  truth: 
it  is  only  by  reflection,  reflection  on  the  distant 
advantage  supposed  to  be  obtainable  by  false- 
hood, that  a  man's  footsteps  can  be  turned  aside 
out  of  that  line. 

Whatsoever  be  its  direction ;  in  the  absence  of 
all  rival  powers,  the  love  of  ease,  minute  as  is 
the  greatest  force  which,  on  these  trivial  occa- 
sions, can  be  applied  by  it,  is  in  every  instance 
omnipotent,  the  power  that  worketh  all  in  all.* 


*  The  extreme  m'muteucss  of  the  quantity  of  labour,  the 
desire  of  avoiding  which,  composes,  in  this  case,  llie  motive  or 
(letenninaljve  force,  ought  uot  to  be  considered  as  conati- 
tuting  any  objection  against  a  theory  which  consists  in 
nothing  more  than  the  simple  enunciation  of  a  lew  indispu- 
table facts.  It  is  by  forces  thus  impalpably  minute,  Uial 
the  whole  system  of  psjchologica]  conduct  is  regulated  and 
dctennined.     In  a  material  balance,  constructed  as  some 
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But, — that,  in  every  instance,  to  the  insuring 
of  verity  in  contradiction  to  falsity,  the  force  of 
tJus  commanding  principle  applies  itself; — to  this 
proposition,  before  it  can  be  brought  to  an  exact 
coincidence  with  the  line  of  truth,  some  limita- 
tion, and  that  not  an  inconsiderable  one,  will 
require  to  be  applied. 

To  prevent  the  testimony  from  being  false  in 
Uo,  will,  indeed,  require  less  exertion  than  the 
(>pposite  course :  but  to  render  it,  and  in  every 
circumstance,  a  correct  and  complete  picture  of 
the  fact,  will,  at  the  same  time,  frequently  require 
more  exertion  than,  without  some  degree  of  un- 
easiDess,  could  be  bestowed.  In  proportion  as 
the  balance  inclines  to  this  side,  here  then,  sup- 
po«ittg  the  result  to  depend  on  the  physical 
sanction  alone,  here  would  be  a  mixture  of  truth 
and  &l8ehood.* 

hm  Bmh  known  to  be  constructed,  one  five-hundredth  part 
of  «  $nin  hu  been  known  to  be  sufficient  to  determine  the 
inotu  Od  either  side :  and  were  it  not  (oi frielion  and  the  vit 
ofrfMF,  a  fiTe-miliionth  pari  would  be  equally  efficacious. 

•  Operating  by  itself,  the  efficiency  of  the  physical  sanc- 
liOD  is  not  olUigeilier  so  sure  in  regard  to  the  production  or 
ampUutua  in  teatimooy  as  in  regard  to  the  production  of 
eornetfttt.  Production  of  conipleteneBs  requires  altentioit, 
ni.  ■tteotion  directed  to  Chat  purpose :  to  attention,  as  vaW 
u  to  invention,  when  raised  to  a  certain  pitch,  exertion, 
hboor  of  mind,  is  necessary — labour,  over  and  above  what 
ifcceMTy  to  the  giving  expression  to  imperfect  fragments. 
Ude  tbea  is  a  force,  which,  to  t>e  overcome,  requires  an  ex- 
dnng  Torre  over  and  above  what  is  sufficient  to  produce 
MfrecinesB.  This  esdiing  force  cannot  be  any  other  ihau 
iW  of  kome  special  inlerest.  If,  then,  no  such  interest  is 
Mtiag  upon  the  mind,  completeness,  unless  by  accident,  will 
■M  MVe  place:  the  testimony,  how  correct  soever,  as  far  as 
il  goet,  will  not,  to  the  purpose  in  question, — will  not,  to 
llWpBqMWc of  preventing  deccplion, — be  complete. 

The  possil}itity  of  iacoinpleicuess  will,  it  is  evident,  Ix- 
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The  result  is,  tbat,  under  the  physical  sanction, 
(supposing  its  force  the  only  force  in  action),  so 
far  as  depends  upon  mil,  falseliood  in  tato  would 
never  have  place ;  falsehood  in  circuqistance 
would  be  frequent :  truth  would,  in  every  case, 
constitute  the  ground ;  but  that  ground  would 
be  frequently  receiving  a  tincture  of  falsehood  ; 
and,  the  more  complex  and  extensive  the  ground, 
the  deeper  and  more  extensive  would  the  tinc- 
ture be  naturally  apt  to  be. 

Thus  far  no  interest  is  supposed  to  have 
place,  other  than  that  weak,  though,  in  default 
of  all  opposing  interest,  adequately-operating 
interest,  the  interest  created  by  the  aversion 
to  labour.  But  let  the  case  be  open  to  any 
other  interest — to  any  other  motive — acting  in  a 
einister  direction ;  there  is  not  any  species  of  in- 
terest so  weak,  the  force  of  which  is  not  capable 
of  existing  in  a  degree  sufficient  to  overcome 
the  correctly-acting  force  of  the  pliysical  sanc- 
tion, and  in  such  sort  that  falsehood,  even  in 
toto,  shall  be  the  result :  all  these  motives, 
however,  act  more  frequently  on  the  side  of 
truth  than  on  that  of  falsehood. 

The  more  particularly  the  nature  of  human 
intercourse  comes  to  be  considered,  the  more 
thoroughly  we  shall  be  satisfied  that  it  is  not 
by  the  general  and  standing  interests  alone,  but 
by  the  particular  and  fieeting  interests  of  each 
moment  also,    that  the   property  of  truth  is 

greater  and  greater,  in  proporiioD  to  ihe  complexity  of  tha 
matter  of  fact  which  constitutes  the  subject  of  the  testimony: 
and  if  the  probability  of  incorrectness,  in  respect  of  such  parts 
as  are  reported,  receives  increase  also  from  the  eame  cauae, 
still  the  ratio  of  increase  will  not,  in  regard  to  incorrectnesai, 
be  Bo  great  as  in  regard  to  incompleteiieBS. 
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secured  to  the  general  tenor  of  human  discourse. 
In  particular,  it  is  only  by  making  known,  and 
tbttt  truly,  something  that  he  thinks,  that  a  man 
can  obtain  what  he  wants.  For  a  number  of 
years,  reckoning  from  the  commencement  of 
the  power  of  locomotion,  we  are  all  necessarily 
subject  lo  the  peq>etual  exertion  of  the  power 
of  command.  But  the  jiower  of  command  can 
obtain  its  gratification  on  no  other  terms  than 
by  the  most  correct  adherence  to  the  line  of 
trpth.  By  every  act  of  command,  a  desire  is 
made  known ;  and,  in  proportion  as  the  de- 
sire fails  of  being  truly  stated,  it  is  certainly 
(histrited. 

Section  V. —Operation  of  the  moral  or  popular 
tanclion,  for  ami  against  correctness  and  cotn- 
ptetaiess  in  textimony. 

Happiness,  in  almost  all  its  points,  is,  in  every 
Idual,  brutes  scarcely  excepted,  the  most 
ih  savages  not  excepted,  more  or  less  de- 
lent  upon  knowledge :  the  word  knowledge  not 
on  this  occasion  confined  in  its  application 
knowledge  of  those  recondite  facts,  which 
to  the  domain  of  ncience.  But  in  all  cases, 
A  that  of  a  life  carried  on,  from  beginning 
end,  in  a  state  of  perfect  solitude,  knowledge 
depends  in  the  largest  proportion  upon  testi- 
loony:  and,  except  in  those  cases  of  compara- 
tively rare  occurrence,  in  which  falsehood  itself 
serves  to  lead  to  truth,*  it  is  only  in  so  far  as  it 
is  expressive  of  truth,  that  testimony  is  produc- 
tive of  knowledge. 

*  See  Book  V.  Circumstaktial,  Chapter  5. 
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All  the  confidence  we  can  ever  have,  or  hope 
to  have,  in  mankind,  either  under  the  law  or 
without  the  law, — all  the  reliance  we  can  place 
on  the  expectation  we  entertain  of  any  of  the 
innumerable  and  daily  services,  obligatory  or 
free,  wliich  we  stand  in  need  of  for  the  susten- 
tation  and  comfort  of  our  existence,— all  de- 
pends, by  a  connection  more  or  less  close  and 
immediate,  on  the  preponderance  of  men's  dis- 
position towards  the  side  of  veracity  and  truth. 

The  force  of  the  moral  or  popular  sanction 
coinciding  in  the  main  with  the  force  of  general 
interest;  hence  it  is,  that,  throughout  tlie  whole 
field  of  intercourse  between  man  and  man,  in 
every  state  of  society  (the  rudest  not  excepted), 
the  moral  or  popular  sanction  is,  with  only  here 
and  there  a  casual  exception,  found  in  action 
constantly  on  the  side  of  truth.* 

Of  the  degree  of  force  with  whicli  the  moral 
or  popular  sanction  acts  in  support  of  the  law 
or  rule  of  veracity,  a  more  striking  or  satisfac- 
tory exemplification  cannot  be  given,  than  the 
infamy  which  so  universally  attaches  upon  the 
character  of  liar,  and  the  violent  and  frequently 
insupportable  provocation  given  by  any  one 
who,  in  speaking  to,  or  in  the  presence  of,  an- 
other, applies  to  him  that  epithet.-f 

•  Of  the  moral  or  popular  sanction,  however,  wicepl  where 
the  force  of  it  is  assisted  bj  interrogation, — of  tlie  moral  or 
popular  as  ncll  as  of  the  physical  sanction,  and  from  the 
same  causes,  it  may  be  observed,  that  it  acL<i  with  less  effi- 
cacy in  the  produc^on  of  completeness  than  of  corteetneaj.  - 

t  Like  other  imputations,  this  imputation  \&  not  the  less 
galling;,  but  apt  rather  to  be  the  more  gallinf_. 
from  his  being  conscious  of  its  being  merited,  and  thence  of 
the  probability  of  its  being  known  to  be  merited.  Accord- 
ingly, no  two  characters  are  more  nattiTally  united,  in  the 
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There  has  not,  I  suppose,  existed  anywhere, 
at  any  time,  a  community, — certainly  there  ex- 
ists not  among  the  civilized  communities  with 
which  we  have  intercourse,  one,  in  which  the 
appellation  of  a  liar  is  not  a  term  of  reproach. 
Among  the  most  egregious  and  notorious  liars 
that  ever  existed,  I  cannot  think  that  there  can 
ever  have  been  a  single  individual  to  whom  it 
must  not  hdve  been  a  cause  of  pain,  as  often 
as  it  happened  to  him  to  hear  the  appellation 
applied  to  himself;  to  whom  it  would  not  have 
been  matter  of  relief  and  comfort,  had  it  been 
possible  for  him  to  have  disburthened  his  cha- 
racter from  the  load  of  it. 

Such  is  the  power  of  the  moral  or  popular  sanc- 
tion, when  applied  to  extra-judicial  testimony: 
to  that  sort  of  discourse  which  has  place  be- 
tween man  and  man  in  the  miscellaneous  inter- 
course of  life. 

But  the  force  with  which  it  acts  in  behalf  of 
truth,  is  applied  with  much  more  energy,  as 
well  as  with  much  more  constancy,  when  (the 
importance  of  truth  being  the  same  in  both 
cases)  the  testimony  is  of  the  judicial  kind: 
delivered  on  a  judicial  occasion;  or  even  when 
not  delivered  on  a  judicial  occasion,  if  delivered 
in  contemplation  of  its  being  eventually  applied 
to  a  judicial  purpose.* 


i  person,  than  the  liar  and  the  bully:  the  function  of  the 
baljy  bdng  to  give  protection  to  the  liar. 

The  man  who,  on  hearing  imputed  to  him  a  supposed  act 
of  mendacity, — instead  of  endeavouring  to  shew  the  ground- 
lessness of  the  aspersion,-— challenges  him  from  whence  it 
came, — gives  up  the  reputation  of  veracity,  as  it  were  in 
baiter,  for  the  pleasure  of  revenge,  and  the  reputation  of 
ooar^e. 

*  As  in  case  of  pre-appointed  evidence.  See  the  book  so 
entitled  (Book  IV). 
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In  the  main,  and  upon  the  whole,  the  force  of 
the  moral  or  popular  sanction  acts  in  a  direc- 
tion favourable  to  general  happiness  and  virtue. 
In  the  main,  accordingly,  the  direction  taken 
by  this  same  force  is  favourable  to  that  particu- 
lar branch  of  virtue  which  consists  in  veracity. 

But,  to  the  proposition  by  which  this  predo- 
minant tendency  is  announced,  ere  its  limits  cao 
be  brought  to  coincidence  with  the  line  of  truth, 
considerable  exceptions  will  require  to  be  made. 

One  capital  exception  lias  for  its  cause  the 
repugnancy,  the  inbred  and  irremovable  re- 
pugnancy, that  exists  between  the  aggregate 
mass  of  the  precepts  by  which  it  prescribes 
good  conduct  in  general  and  prohibits  vi<x  in 
general,  and  that  particular  precept  by  wtucfa. 
it  prescribes  veracity,  and  reprobates  the  oppo- 
site vice. 

Avoid  vicious  conduct,  conduct  prejudicial  to 
the  general  interests  of  the  community  of  which 
you  are  a  member,  yourself  included ;  aToid 
vicious  conduct,  or  the  ill  opinion,  and  conse- 
quent ill  will  and  ill  offices,  of  the  communi^, 
will  attach  upon  you.  Avoid  vicious  conduct 
in  every  shape,  and  in  the  several  shapes  of 
mendacity,  and  falsehood  through  culpable  in- 
attention, among  the  rest. 

Thus  far,  we  have  the  result  of  its  action  on 
the  side  of  virtue.  But  now  comes  its  action 
on  the  side  of  vice.  Whatsoever  vicious  con- 
duct it  has  happened  to  you  to  fall  into,  con- 
ceal it  at  any  rate  from  the  public  eye  :  for  it 
is  only  in  proportion  as  it  falls  witliin  the  com- 
pass of  the  knowledge  or  suspicion  of  the 
public,  that  the  evil  consequences  held  up  to 
view  will  take  place.     But,  b"  !•=-"  .  by  wfaom 
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yicious  conduct  is  confessedy  it  is  not  concealed : 
by  him,  by  whom  after  it  has  taken  place  it  is 
denied  to  have  taken  place,  it  is  or  may  be  con- 
cealed ;  in  so  far  as  it  is  in  the  power  of  men- 
dacity to  conceal  it. 

No  really  existing  person  could,  with  truth 
and  propriety,  be  represented  as  delivering  on 
one  and  the  same  occasion  these  repugnant  pre- 
cepts. But  if  the  word  precept  be  on  this  oc- 
casion employed,  and  the  form  of  a  precept 
given  to  the  discourse  in  which  it  is  employed, 
it  is  in  pursuance  of  one  of  those  unavoidable 
metaphors  to  which  language  is  so  frequently 
compelled  to  have  recourse.  What  there  is  of 
strict  reality  in  the  case,  consists  of  two  mo- 
tiTe  forces,  two  interests,  acting  at  the  same  time 
in  opposite  directions  on  the  human  mind  :  and 
between  these  motive  forces  the  opposition  in 
qaestion  may  be  seen  actually  to  have  place. 
By  confessing  what  he  has  done,  the  individual 
in  question  would  expose  himself  to  shame : 
but  by  denying  what  he  has  done,  he  also  ex- 
poses himself  to  shame. 

Acted  upon  as  he  is  by  these  two  opposite 
forces, — ^by  which  of  them  will  the  line  of  his 
conduct,  in  regard  to  testimony,  be  determined? 
By  that  one  of  them  by  which,  at  the  moment 
in  question,  the  interest  of  the  greatest  value  is 
presented  to  his  eyes :  certainty  and  proximity, 
those  two  never-to-be-overlooked  dimensions, 
being  taken  into  the  account  of  value. 

On  this  occasion  (let  it  not  be  forgotten)  the 
qaestion  is,  not  what  is  most  fit  and  proper, 
but  what  is  most  likely,  to  be  done.  The  <K- 
lemma,  be  the  occasion  what  it  may,  is  a  dis- 
tmssing  one.     By  one  only  course  may  the 
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dilemma  be  avoided.  Avoid  vice  in  other  shapes, 
and  the  temptation  to  plunge  into  mendacity 
for  the  hope  of  escaping  from  that  shame  whiai 
follows  at  the  heels  of  vice,  will  not  assail  you : 
sucli  is  the  advice  in  which  the  virtue  of  Tera- 
city  joins  with  the  other  virtues. 

Of  the  other  exceptions  to  tlie  truth-pro- 
moting tendency  of  the  moral  sanction,  the 
origin  may  be  seen  in  the  opposition  between 
particular  interests  and  general.  The  force  of 
the  moral  sanction,  of  the  popular  sanctioD, 
taken  in  its  greatest  extent,  is  composed  of  the 
general  interests  of  the  community  at  large. 
But,  in  every  pohtical  community,  smaller  com- 
munities or  aggregations  of  hidividuals  will  be 
found ;  each  aggregation  having  an  iaterest 
common  to  all  its  members,  but  opposite  to 
that  of  the  all-comprising  aggregate  to  which 
they  all  belong :  and  to  every  such  partial 
though  still  composite  interest,  to  every  such 
section  of  the  community,  corresponds  a  sec- 
tion of  the  popular  or  moral  sanction,  and  of 
tlie  moral  force  with  which  it  acts. 

A  sort  of  honour  is  to  be  found  among  thieves. 
So  it  has  often  been  observed,  and  truly :  but 
this  honour  is  neither  more  nor  less  than  a  dis- 
position to  pursue  that  interest,  to  be  impelled 
by  that  detached  portion  of  the  general  moral 
foFce,  by  which  the  members  of  the  predatory 
community  in  question  are  bound  together. 
The  whole  community  has  its  popular  or  moral 
sanction  upon  an  all-compreliensive  scale ;  the 
several  communities  of  tliieves,  smugglers,  and 
all  other  communities  having  particular  interests 
acting  in  opposition  to  the  general  interest- 
all  those  recognized,  or  not  recognized,  as  betng^ 
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included  in  the  more  comprehensive  class  or 
denomination  of  malefactors, — have  each  of 
them  a  sort  of  section  of  the  popular  or  moral 
sanction  to  itself.* 

It  is  the  interest  of  the  community  at  large, 
that  truth  alone  should  be  uttered;  that  the 
language  of  mendacity  and  deception  should  be 
abstained  from,  on  every  judicial  occasion,  and 
on  almost  every  other  occasion :  abstained  from, 
although,  and  for  the  very  reason  that,  the  com- 
mission of  it  threatened  to  be  beneficial  to  the 
Jmrticular  interests  that  act  in  opposition  to  the 
general  interests : — to  the  common  interests,  for 
example,  of  thieves  and  smugglers. 

It  is  the  interest  of  the  community  that  truth 
should  be  revealed,  as  often  as  the  disclosure 
of  it  promises  to  be  conducive  to  the  bring- 
ing down  of  punishment  upon  the  heads  of 
thieves  and  smugglers.  But  it  is  the  interest  of 
thieves  and  smugglers  that  truth  should  never 
be  revealed,  but  always  concealed,  as  often  as 
the  disclosure'  of  it  threatens  to  be  conducive 

^  Instances  in  which  particular  classes  have  joined  in 
mking  one  moral  rule  for  their  conduct  among  themselves, 
another  and  a  totally  different  rule  for  their  conduct  to- 
wards all  other  persons,  are  not  unfrequent.  Such  is  uniformly 
Ibmid  to  be  the  case,  where  particular  classes  are  possessed 
of  10  much  power,  as  to  be  in  a  great  degree  independent  of 
liie  good  or  ill  opinion  of  the  community  at  large.  In  the 
nMral  code  of  the  West  India  slaveholders,  many  acts 
vbich  would  be  among  the  worst  of  crimes  if  committed 
aniDst  a  white  man,  are  perfectly  innocent  when  the  subject 
of  them  18  a  negro.  For  white  and  black,  substitute  Ma- 
•homedan  and  Christian,  and  the  same  observation  holds 
sood  with  respect  to  Turkey.  Substitute  orthodox  and 
Deretic,  it  at  one  time  held  good  in  all  Catholic,  not  to  say  in 
dl  Christian  countries ;  as  well  with  regard  to  the  other  virtues 
ia  general  w  to  that  of  veracity  in  particular^ — Editor. 
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to  tLe  bringing;  down  punishment  on  the  heads 
of  thieves  or  smugglers.  Among  tliese  male- 
factors, tlierefore,  tlie  section  of  the  moral  sanc- 
tion, which  applies  to  testimony,  prescribes 
mendacity,  while  it  prohibits,  aiid,  as  far  as 
may  be,  punishes,  veracity,  as  an  act  of  vice 
and  treachery. 

In  any  community,  composed  of  thieves  or 
smugglers,  is  any  act  of  depredation  committed 
by  one  member  to  the  prejudice  of  the  rest? 
The  force  of  the  moral  sanction  changes  now  its 
direction,  though  not  its  nature  the  force  .of 
this  section  of  the  popular  sanction  now  joins 
itself  to  that  of  the  whole.  Mendacity  is  recog- 
nised as  a  vice ;  veracity,  as  a  virtue. 

The  interest  which  these  communities  of 
malefactors  have  in  mendacity,  would  not,  how- 
ever, have  succeeded  in  perverting  the  moral 
feelings  of  the  great  bulk  of  the  community, 
who  have  no  interest  but  in  the  universal  pre- 
valence of  veracity ;  had  not  the  sinister  interest 
of  thieves  and  smugglers  found  to  this  purjjose 
a  powerful  auxiliary  in  the  sinister  interest  of 
lawyers. 

Under  every  system,  every  mercenary  lawyer 
— under  the  fee-gathering  system,  every  lawyer 
witliout  exception, — has  an  interest,  as  unques- 
tionably, though  not  as  uniformly,  opposite  to 
the  general  interest,  as  that  which  forms  the 
bond  of  union  in  communities  of  thieves  or 
smugglers.  Under  tliat  system,  every  lawyer 
without  exception,  the  whole  fraternity  together, 
with  the  judges  at  their  head,  have  a  particular 
interest  in  common  with  the  interests  of  male- 
factors and  wrong-doers  of  every  description, 
not  excepting  thieves  and  smugglers.      It   is 
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their  interest  that  lawsuits, — understand  those 
and  those  alone  which  arc  pregnant  with  fees, — 
lawsuits,  by  whatsoever  name  distinguished, 
action  or  prosecution,  way  abound  to  the  utmost 
pitch.  That  prosecutions  may  abound,  it  is  their 
iDterest  that  crimes  of  all  sorts  may  abound : 
that  actions  may  abound,  it  is  their  interest  tliat 
wrongs  of  all  sorts  may  abound  :  as  well  tliose 
wrongs  of  which  the  hand  of  the  judge  is  the 
pretended  avenger,  as  those  of  which  it  is 
the  unacknowledged  instrument.  It  is  their 
interest  tliat  wsrongs  of  all  sorts  be  sometimes 
punished,  lest  plaintiffs  be  discouraged,  and  the 
mass  of  litigation  and  profit  be  diminished  at 
one  end  :  it  is  their  interest  that  wrongs  of  all 
sorts  remain  sometimes  unpunished  and  trium- 
phant, iest  the  mass  of  litigation  and  profit  be 
diminisiied  at  tlie  other  end.  It  is  their  interest 
that  every  modification  of  vice,  by  which  litiga- 
tion with  its  profit  can  be  produced,  may 
abound ;  and  thence,  in  a  more  especial  degree, 
that  mendacity,  the  instrument  and  cloak  of 
wery  vice,  may  abound. 

Neither  to  thieves,  nor  to  smugglers,  nor  to 
wroug-doers  in  any  other  shape  than  that  of 
judges,  has  any  such  power  been  given  as  that 
of  granting  impunity,  and,  by  means  of  impu- 
nity, licence,  to  the  vice  of  lying;  accordingly, 
neither  by  thieves,  nor  by  smugglers,  nor  by 
wrong-doers  of  any  other  denomination,  has  any 
such  licence  been  ever  granted. 

Judges,  under  favour  of  the  oscitancy  or  con- 
nit-ance  of  the  legislature,  have  given  to  them- 
selres  that  power :  and  such  is  the  use  they 
baye  made  of  it,  that  the  whole  system  of  ju- 
dicial procedure  is  one  continued  tissue  of  lies : 
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of  allowed,  protected,  rewarded,  encouraged, 
and  even  necessitated,  lies. 

In  this  instance  as  in  every  other,  power, 
in  proportion  to  its  magnitude,  serves  as  a  shield 
as  well  to  every  vice  as  to  every  crime.  Con- 
tempt is  that  modification  of  the  punishment  of 
the  moral  sanction,  that  is  more  particularly  at- 
tached to  the  character  of  liar :  and  power,  in 
proportion  to  its  magnitude — power,  though  it 
affords  not  protection  against  hatred,  affords  it 
effectually  against  contempt. 

Hence  it  is,  that,  as  well  the  mercenary  ad- 
vocate, whose  trade  and  occupation  consist 
everywhere  in  the  sale  of  lies,  as,  under  the 
fee-gathering  branch  of  the  English  system  of 
procedure,  the  fee-fed  judge,  who  deals  in  the 
same  ware,*  remain  untouciied  by  that  infamy, 
vrith  which,  if  the  dictates  of  the  popular 
sanction  coincided  uniformly  with  the  dictates 
of  general  utility,  they  would  be  covered  ;  and 
by  which  the  occasional  and  unprivileged  liar, 
whose  lies  are  many  hundred  times  less  fre- 
quent, is  overwhelmed.  The  power  constitutes 
a  vantage-ground,  by  which  the  head  of  him 
who  is  stationed  on  it  is  raised  above  the  flood 
in  which  the  undistinguished,  but  less  guilty, 
herd,  are  drowned.-j- 

*  Not  that  they  deal  (either  of  them)  in  lies  and  nothiog 
else :  the  ware  they  deal  in  consists  in  a  mixed  assortment 
of  truth  and  lies,  made  up  in  whatever  proportions  happen 
best  to  Buit  the  purpose  of  the  customer.  In  what  pro- 
portion, would,  to  the  manufacturer  and  dealer,  be  matter  of 
indifference,  were  it  not  that,  of  the  two  sorts  of  ware,  lies  are 
that  by  which  his  skill  is  most  conspicuously  displayed. 

t  To  the  advocate,  as  such,  belongs  no  such  power,  do 
nich  coercire  power,  as  Uuit  vhich  constitntes  Uie  cha- 
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Thus,  by  the  incessant  action  of  comparative 
knowledge  upon  invincible  ignorance,  has  the 
(brce  of  the  moral  or  popular  sanction  been 
tlivided  and  turned  against  itself.  In  correspon- 
dence with  this  schism,  the.  aggregate  mass  of 
memlacious  testimony  has  been  divided,  in  the 
ooDtemplation  of  the  public,  into  two  parcels : 
whatsoever  portion  the  judge  Las  found  it  more 
for  his  advantage  to  punish  than  to  permit  or  to 
reward,  remains  in  a  state  of  proscription  as 
before,  and  is  continued  under  the  denomination 
of  vice:  whatsoever  portion  he  finds  it  more  for 
his  interest  to  reward,  or  to  jiemiit,  than  to 
ponisli,  is  reganled  either  with  iudifference  or 
with  approbation,  and  is  ranked  under  the  de- 
nomination either  of  innocence  or  of  virtue. 

Mendacity  is  not  only  permitted,  but  in  some 
caseH  properly  permitted,  by  the  moral  sanction. 
That  cases  exist  in  which  a  departure  from 
truth  is,  and  ought  to  be,  either  prescribed,  or  at 

K allowed,  by  the  moral  or  popular  sanction 
iered  in  its  true  and  largest  sense,  is  out 
ispute.  Being  in  many  instances  cases 
nsiderable  intricacy  and  delicacy,  it  hap- 
fortunately,  that,  to  the  purpose  of  the 
ot  inquiry,  any  very  particular  description 
em  is  neither  necessary  nor  pertinent. 
-  I.  Tn  some  cases,  departure  from  truth  is 
prCMcribed  by  the  moral  sanction  as  a  duty : 
such  are  all  those  in  which  mischief  to  another 
would  be  the  certain  or  probable  effect  of  verity, 
while  from  falsity  no  evil  at  all,  or  at  least  no 

Tacteri»tJc  aUribute  of  the  judge :  but  it  is  by  the  tongue  of 
ibe   adirtx-'ate  that  the  hand   of  the  judge  is  moved  r' the 
r  of  the  advocate,  though  in  respect  of  intensity  tesa  in 
ityrtt,  it  in  specie  tlie  same  with  the  power  of  the  judge. 
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equal  evil,  will,  with  equal  probability,  be  the 
result :  as,  if  a  madman  or  assassin,  with  a  naked 
weapon  in  his  hand,  asks  whetlier  his  intended 
victim  be  not  there,  naming  the  place  where  he 
actually  is. 

2.  To  this  same  head  may  belong  falsehoods 
of  humanily  or  beneficence,  as  when  a  phy- 
sician, to  save  pain  of  mind,  gives  hopes  which 
he  does  not  entertain  himself. 

3.  To  this  same  head  may  be  referred  what 
may  be  termed  falsehoods  of  urliamli/ ;  which 
is  but  humanity  or  beneficence  applying  itself 
to  interests  of  inferior  moment :  as  where,  on 
being  interrogated  by  Artifex  concerning  the 
degree  of  estimation  in  which  he  holds  a  pro- 
duction of  Artifex, — for  fear  of  applying  dis- 
couragement, Crito  gives  for  answer  a  degree 
higher  than  that  which  he  really  entertains ; 
and  so  in  regard  to  conduct  in  life,  taste,  and  so 
forth. 

4.  As  to  cases  in  which  departure  from 
truth  is  allowed,  without  h%\n^  prescribed ;  a  foot- 
ing on  which  this  matter  is  commonly  placed 
seems  to  be,  that,  where  a  man  has  no  right 
to  the  information  sought  by  him,  the  informa- 
tion need  not  be  given  to  him.  But  granting, 
that,  were  probity,  or  the  duty  of  one  man 
to  another,  tlie  only  consideration  to  be  at- 
tended to,  a  liberty  thus  ample  might  and 
would  be  allowed ;  the  latitude  will  be  found 
to  receive  very  considerable  limitation,  when 
those  considerations  arc  attended  to,  which  con- 
cern a  man's  self-regard  ing  interest,  and  belong 
to  the  head  of  pmdaicc. 

So  dishonourable  and  pernicious  to  a  man  is 
th^  repumioo  of  habitutd  or  frequent  falsity, — 
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to  honourable  and  so  valuable  to  him  that  of 
never  having  violated  truth,^ — that,  without  the 
least  prejudice  to  any  other  individual,  by  even 
•  single  departure  from  veracity,  it  may  happen 
Id  a  man  to  do  irremediable  mischief  to  himself. 
The  wound  thus  given  by  a  man  to  his  own 
reputation  \vill  be  the  more  severe,  the  more 
intense  and  delilierate  the  averment  by  which 
the  truth  is  violated :  and  thus  it  is,  that,  after  a 
&lsehood  of  humanity  or  urbanity,  uttered  with 
a  faint  or  ordinary  degree  of  assurance,— if  urged 
and  pressed,  stronger  and  stronger  asseverations 
being  on  the  other  part  called  for  in  proof  of  the 
Terity  of  the  preceding  ones,  a  man  may,  for 
the  preservation  of  his  own  character,  find  it 
necessary  to  give  up  the  enterprise  of  humanity 
•  urbanity,  and  declare,  aiter  all,  the  naked 

iisquisition  of  no  small  length  and  intricacy 
i  be  employed  on  the  subject  of  the  ex- 
i  proper  to  be  made  to  the  general  rule 
rity :  a  disquisition,  curious  and  interest- 
t  any  rate  ;  but,  whether  subservient  or  not 
I  the  whole  to  the  interests  of  morality  and 
"liess,  would  depend  upon  the  manner  in 
1  it  was  conducted. 

nos  VT. — Operatim  of  the  legal  sanction, 
'  and  against  correctness  and  coynpleteness  in 
timony. 

force  of  the  moral  sanction  ivas  found 

Bcient  to  secure  good  conduct  in  general  : 

it  was  found  necessary  to  add  to  it  the  force  of 

taw. 

The  force  of  law  itself  cannot  be  applied  but 


sai. 
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through  the  instrumentality  of  testimony ;  and 
testimony  is  of  no  use  but  in  so  far  as  it  leads 
to  truth.  The  same  deficiency  which  produced 
the  necessity  of  adding  the  force  of  the  legal  to 
that  of  the  moral  sanction,  for  the  i)urpose  of 
securing  good  conduct  in  general,  produced  the 
necessity  of  applying  the  same  auxiliary  force 
to  the  particular  i»urpose  of  securing  that  |Tar- 
ticular  modification  of  good  conduct,  which  con- 
sists in  attaching  the  good  qualities  of  veracity 
and  verity  to  whatsoever  testimony  comes  to  be 
delivered  on  a  judicial  occasion  or  for  a  judicial 
purpose. 

Many  and  extensive  are  the  portions  of  the 
field  of  law,  in  relation  to  which  the  popular 
sanction  has  nowhere  as  yet,  nor  (till  it  has  re- 
ceived that  sort  and  degree  of  improvement 
which  it  may  yet  for  a  good  while  have  every- 
where to  wait  for)  will  it,  so  fashion  its  dictates, 
as  to  bring  them  to  an  exact  coinci<lence  with 
those  of  the  principle  of  general  utility.  In 
relation  to  those  same  portions  of  that  field,  the 
regulations  of  the  legal  sanction  are  naturally 
and  generally  found  to  approach  nearer  than 
those  of  the  popular  sanction  to  so  desirable  a 
coincidence.  The  quarter  in  which  this  defi- 
ciency is  most  conspicuously  observable,  is  that 
which  regards  those  transgressions  which  are 
properly  termed  public ;  viz.  such  offences,  by  . 
the  mischief  of  which,  though  it  be  seen  to 
hover  over  the  heads  of  the  whole  community, 
no  assignable  member  of  that  community  is 
seen  to  be  afflicted.* 


*  Take  for  example  &ny  of  that  infinile  varietv  ot  oflTcnct's, 
ihe  mischief  of  which  consists  in  the  defalcation  which  thoy 
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'One  of  tiie  advantages  of  the  political,  as 
flOnpared  with  the  moral  sanction,  is  the  greater 
coiutancy  with  which  it  can  avail  itself  of  in- 
terrogation ;  an  operation  which,  in  many  in- 
sUoces,  is  indispensably  necessary  to  the  verity 
of  testimony,  more  particularly  in  so  far  as  con- 
cerns completeness.  In  some  instances,  this 
security  may  chance  to  have  been  applied  in 
luch  sort  that  the  force  of  the  moral  sanction 

ly  have  had  the  benefit  of  it :  some  individual 
«  individuals,  willing  to  apply  this  instrument, 
and  so  circumstanced  as  to  be  able  to  apply  it 
with  effect,  being  at  hand  at  the  moment  at 
wbicfa  the  testimony  is  delivered.  But  the  ap- 
plication of  this  instrument  is  an  act  of  power: 
and  it  is  only  in  the  hands  of  the  administrator 
of  the  force  bf  the  legal  sanction,  it  is  only  in 
the  bands  of  the  judge,  that  power  of  this  de- 
Knption  is  sure  at  all  times  to  be  found. 

The  force  of  the  political  sanction,  like  that 
of  the  moral  sanction,  may  be  considered  to  be 
one  of  the  standing  causes  of  veracity  :  standing 
coixnter- forces,  acting  in  opposition  to  menda- 
city. Like  that  of  the  moral  sanction  however, 
uk)  from  the  same  cause,  it  is  capable  of  being 
bv  accident  brought  to  act  on  the  adverse  side. 

Punishment,  legal  punishment,  is,  in  every 
cniliaed  country,  annexed  to  mendacity  in  ju- 
dicature. But  wherever  the  effect  or  tendency 
of  true  testimony  would  be  to  subject  the  depo- 
aent  to  any  obligation  of  the  burthensome  kind, 
vbetbcr  on  the  score  of  punishment,  satisfaction 


Irom  the  public  revenue.  That  these  offences  are  noi 
I  by  the  moral  Siinction  with  bo  much  Be*erity  as  they 
rr.  is  Dotorious,  and  the  c^use  is  equally  plain, 
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to  be  rendered  to  a  party  injured,  or  right  to  be 
conferred  on  the  adverse  party  ;  so  much  of  the 
occasional  force  of  this  sanction  is  made  to  act 
in  opposition  to  its  regular  and  standing  force. 
In  every  such  case, — abstraction  made  of  every 
other  species  of  motive  ;  whichever  of  the  two 
antagonizing  forces  of  the  same  sanction,  its 
standing  force  and  its  occasional  force,  happened 
on  each  occasion  to  be  the  greater,  (certainty  and 
proximity,  as  well  as  intensity,  of  the  punishment, 
being  taken  into  account  on  both  sides),  on  that 
side  human  conduct  would  be  sure  to  be  found. 
If,  for  example,  the  offence  for  which  a  man 
were  under  prosecution,  was  a  species  of  fraudu- 
lent obtainment,  the  punishment  of  which  con- 
sisted of  transportation  for  three  years ;  while 
the  punishment  for  the  perjury,  in  case  of  his 
answering  falsely  while  under  examination  on 
tliat  occasion,  was  transportation  for  seven  years ; 
and  the  probability  of  conviction  appeared 
exactly  the  same  in  both  cases ;  abstraction 
made  of  all  other  motives,  veracity  in  this  case 
ought,  in  every  instance,  to  be  regarded  as  cer- 
tain :  while,  on  (he  other  hand,  all  things  remain- 
ing as  before, — if,  instead  of  transportation  for 
three  years,  the  punishment  for  the  fraud  were 
transportation  for  fourteen  years,  perjury  might 
in  every  instance  be  set  down  for  certain  in  tliis 
case,  as  veracity  was  in  the  other. 

This  is  the  casual  operation  of  the  legal  sbuic- 
tion,  to  the  prejudice  of  truth :  but  many  in- 
stances there  are  in  which  it  is  made  to  operate 
in  that  mischievous  direction  by  design. 

If  the  administrator  of  the  force  of  the  legal 
sanction  had  all  along  and  everywhere  been 
faithful   to  his  trust,   the  application   made  of 
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that  force  to  judicial  testimony  would  have 
been  uniform  and  proportionable :  applying  it- 
self to  alt  cases  in  which  it  happened  lo  such 
testimony  to  be  delivered ;  and  in  a  degree 
regulated  by  the  quantity  of  force,  which  the 
opposing  force  to  be  surmounted,  and  the 
importance  of  the  case  (that  is,  the  magnitude 
of  the  mischief  liable  to  take  place  in  the  event 
of  faUity  on  the  part  of  the  witness,  and  con- 
sequent deception  and  misdecision  on  the  part 
of  the  judge),  required. 

But,  under  every  civilized  government  that 
has  had  existence,  the  administrator  of  the 
legal  sanction  has,  as  will  be  seen,  been  in  this 
particular  unfaithful  to  his  trust.  Everywhere, 
at  first  by  tlie  inexperience,  and  consequent 
ignorance  and  unskilfulness,  afterwards  by  the 
oscitancy,  or  coirupt  connivance,  of  the  legisla- 
tor, the  formation  of  the  law  of  evidence  has, 
along  with  that  of  so  many  other  branches  of 
the  law,  to  so  immense  an  extent,  been  aban- 
doned to  the  judge.  Left  without  allotted  re- 
ODDipense  .by  the  indigence,  the  penuriousness, 
or  the  improvidence  of  the  legislator,  and  at  the 
same  time  with  powers  adequate  to  the  prac- 
tice of  extortion  without  stint,  the  judge  has  in 
every  country  converted  the  sword  and  scales 
of  justice  into  instruments  of  fraud  and  depre- 
dation. 

Having  been  suffered  to  convert  all  judicial 
demands  into  a  source  of  profit  to  himself,  he 
has  applied  himself  to  the  multiplication  of  un- 
jiwt  demands  ;  having  been  suffered  to  convert 
all  judicial  defences  made  before  himself  into  a 
aoarce  of  profit  to  himself,  he  has  applied  him- 
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self  to  the  multiplication  of  unjust  defences: 
having  been  suffered  to  convert  al!  judicial 
expense  into  a  source  of  profit  to  himself,  he 
haa  applied  himself  to  the  multiplication  of 
judicial  expenses :  having  been  suffered  to  con- 
vert all  judicial  instruments,  and  all  judicial 
operations,  into  sources  of  profit  to  himself,  he 
has  applied  himself  to  the  augmentation  of  the 
magnitude  and  multitude  of  judicial  instru- 
ments, and  of  the  multitude  of  judicial  opera- 
tions. Beholding  in  delay  an  encouragement 
to  unjust  demands,  as  well  as  unjust  defences, 
and  at  the  same  time,  on  the  occasion  of  all 
demands  and  defences  without  distinction,  a 
source  of  incidents  which  beget  occasions  or 
pretences  for  additional  instruments  and  addi- 
tional operations ;  he  has  applied  himself  in  like 
manner,  with  equal  energy  and  success,  to  the 
multiplication  of  delays. 

Beholding  in  mendacious  statements  a  pre- 
tence for  the  reception  and  entertainment  of 
unjust  demands,  of  unjust  defences,  of  useless 
expenses,  of  needless  and  useless  instruments 
and  operations,  and  of  groundless  delays  (sources 
of  those  needless  and  useless  expenses,  instni'- 
ments  and  operations),  he  has  occupied  himself 
in  cherishing  with  one  hand  that  mendacity, 
which  he  has  been  occupied  at  the  same  time 
in  punishing  with  the  other.  Attaching  punish- 
ment to  those  unprivileged  lies,  in  which  indi- 
viduals at  large,  in  the  character  of  suitors,  or 
in  other  characters,  liave  been  concerned  by. 
themselves ;  he  has  attached  reward  to  those 
liea  in  the  utterance  of  which  they  have  em- 
ployed, as  accomplices  or  substitutes,  his  suboT' 
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dtnate  instruments  and  partners :  and,  lest  with 
all  tliese  lies  there  should  not  be  yet  enough, — 
having  been  suft'ered  to  convert  bis  own  lies 
into  a  source  of  profit  to  himself,  he  has  multi- 
plied his  own  lies,  lies  signed  by  his  own  hand, 
wlhout  limit  and  without  shame.* 

In  holding  up  therefore  to  view  the  force  of 
the  leg^al  sanction  in  the  character  of  a  tutelary 
force,  utterance  was  given  to  a  general  rule,  of 
a  nature  not  to  be  reduced  within  the  limits  of 
truth,  till  after  it  had  been  cut  into  by  exten- 
sive and  numerous  exceptions  :  for,  if  it  were  to 
be  held  up  in  the  character  of  a  force  uniformly 
and  faithfully  exerted  on  the  side  of  truth, 
F^ard  would  be  to  be  had  not  to  what  it  is,  or 
ever  has  been,  hut  to  what  it  ought  to  be,  and 
M  so  generally,  though  so  erroneously,  supposed 
to  be. 

I  say,  supposed  to  be;  for  among  the  delu- 
sifMis  which  inbred  mendacity  has,  from  first 
to  last,  been  occupied  in  propagating  with  so 
much  industry  and  success,  in  none  has  it  been 
more  completely  successful  than  in  persuading 
the  people,  in  contradiction  to  their  own  eyes 
and  their  o\vn  feelings,  to  mistake  impunity  for 
parity,  and  prostrate  themselves  before  the 
den  of  mendacity  and  of  depredation,  as  if  it 
the  sanctuary  of  truth  and  spotless 
justice. 

The  eflect  of  this   perversion   of  the 
nnctian,  in  occasioning  a  correspondent  perver- 
of  the  moral  sanction,  has  been  brought  to 


*  ^tte  Oie  work  entitled,  "  Scotch  Reform  opposed  to 
Eo^Uh  Non-refonn;"  gee  also  Boole  VIII.  of  the  present 
Worfc. 
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view  in  the  last  section.  But  this  is  not  the 
only  ravage  committed  by  an  abuse  of  the  legal 
sanction  upon  the  force  of  the  moral,  even  in 
that  part  of  the  field  that  belongs  to  testimony. 

To  an  abuse  of  the  power  of  the  political 
sanction,  the  nature  of  things  admits  of  no  other 
check  than  the  resisting  force  of  the  moral  or 
popular.  A  determination  to  destroy  this  only 
check,  and  thus  render  the  power  of  the  politi- 
cal sanction,  by  whatsoever  vile  hands  wieldedj 
completely  arbitrary,  has  been  not  only  indefa- 
tigably  prosecuted,  but  openly  avowed.  Judges 
have  been  found  so  insensible  to  the  voice  of 
censure,  or  so  secure  of  not  incurring  it,  as  to 
maintain  for  law,  and  thus  to  establish  for  law, 
that,— when  misconduct  in  any  shape  is,  in  any 
printed  and  published  or  written  and  commu- 
nicated paper,  charged  upon  a  man  in  power, 
themselves  not  excluded, — the  truth  of  the 
charge,  so  far  from  being  a  justification,  shall 
be  deemed  to  operate  as  an  aggravation ;  and,  so 
far  as  depends  upon  themselves,  shall  operate 
in  aggravation  of  punishment;  of  that  punish- 
ment by  which,  and  which  alone,  at  the 
command  of  shameless  despotism,  the  quality  of 
guilt  is  impressed  upon  meritorious  innocence. 

That  the  triumph  over  truth  may  be  the  more 
complete,  a  definition  of  the  sort  of  instrument 
called  a  libel,  is  said  to  have  been  given — a 
definition  which  requires  but  to  be  consistently 
acted  upon,  to  level  whatsoever  difference  may 
exist  between  the  constitutions  of  Britain  and 
Morocco.  A  libel  is  any  discourse,  by  which,  it 
being  put  into  writing  and  made  public  (what- 
soever is  to  be  understood  by  public),  the  feelings 
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of  any  individual  are  hurt,  injured,  violated, 
«vounded,  or  whatsoever  other  word  it  be,  that, 
to  answer  the  purpose  of  the  moment,  is  pre- 
nented  by  the  powers  of  harmony  to  the  rhe- 
toric of  despotism.  Not  that,  by  this  law,  the 
manufacturers  of  it  would  wish  to  be  under- 
stood as  the  less  friendly  to  the  interests  of 
truth  and  liberty  :  for,  so  often  as  twelve  men, 
under  the  name  and  character  of  petty  jurymen, 
can  be  found  to  join  with  one  voice  (speaking 
upon  their  oath),  to  declare  their  persuasion 
that  the  feelings  of  a  malefactor  receive  no 
hart  from  his  seeing  himself  held  up  to  view  in 
that  character — in  other  words,  that  it  is 
matter  of  indifference  to  a  man,  guilty  or  not 
guilty,  whether  he  be  thought  criminaJ  or  in- 
nocent—in  a  word,  that,  whether  innocent  or 
guilty,  man  in  general  has  not  any  such  sense 
belonging  to  him  as  the  sense  of  shame ;  so 
often  are  they  at  liberty  to  save  him  who  has 
been  ruined  by  prosecution,  from  being  ruined 
orer  again  by  punishment. 

Towards  destroying  altogether  the  force  of 
the  moral  sanction,  the  most  extensively  opera- 
ting"  security  for  individual  good  conduct,  and 
the  only  effectual  security  against  the  despotic 
tendency  of  power  ;  towards  rooting  out  of  the 
tuiman  bosom  all  regard  for  truth,  and  at  the 
tame  time  for  liberty  and  virtue  ;  it  seems  not 
easv  to  say  how,  with  any  encouragement  from 
poblic  blindness,  it  would  be  possible  for  the 
Atifrce  or  audacity  of  usurped  legislation  to  go 
hilher. 

In  such  a  state  of  things  ;  under  a  legislation 
tint  connives  at  such  usurpation,  and  a  people 
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that  submits  to  it  without  remonstrance ;  it  is  a 
question  not  altogether  exempt  from  difficulty, 
whether  the  force  of  the  moral  sanction  is  or  is  not 
with  propriety  to  be  numbered  among  the  powers 
by  which  human  conduct  in  geueral,  and  in 
particular  so  far  as  regards  the  truth  of  testi- 
mony, is  influenced  and  directed.  To-day, 
yes:  and  so  long  as  the  acquiescence  under 
such  law  continues  to  be  regarded  as  short  of 
certainty :  to-morrow,  perhaps  not :  to  a  cer- 
tainty not,  a  single  moment  longer  than  the 
design  manifested  by  such  doctrines  shall  con- 
tinue unaccomplished. 

Section  VII. — Operation  of  the  I'digiotis  sanC' 
tion,  for  and  against  correctness  and  completeneis 
in  testimony. 

In  the  case  of  this  sanction,  as  of  the  others, 
its  utility,  in  the  character  of  an  efficient  cause 
of  truth  in  testimony,  depends  partly  upon  the 
direction  in  which,  partly  upon  the  degree  of 
force  with  which,  it  acts. 

In  respect  of  its  direction,  nothing  can  be 
more  favourable,  more  steadily  and  uniformly 
favourable:  provided  always,  that,  in  the  case 
of  book-religions,  the  original  and  authentic  re- 
positories of  the  nde  of  action  be  taken  for  the 
standard,  not  any  glosses  that  in  later  ages  may 
have  been  put  upon  them. 

On  considering  the  differences,  the  very  wide 
differences,  observable  between  the  several 
book-religions  in  other  respects;  an  observation 
that  would  be  apt  enough  here  to  present  itself, 
is,  that,  in  this  respect  like\vi8e,  any  proposition 


that  were  to  be  predicated  of  them  in  the 
lump,  would  possess  but  a  feeble  chance  of 
being  true. 

But  in  this  particular,  causes,  viz.  interests 
Mid  motives,  being  in  all  religions  the  same, 
effects,  viz.  precepts  and  other  actions,  will 
naturally,  not  to  say  necessarily,  fall  into  the 
same  coincidence.  Taking  in  a  certain  sense 
fiw  the  author  of  the  religion,  the  penman  by 
whom  the  discourses,  constitutive  of  the  matter 
of  it,  were  committed  towritmg;  in  the  instance 
of  every  one  of  them  it  may  with  equal  truth 
be  observed,  that  his  interest,  in  respect  of  the 
object  he  had  in  view,  required  that  the  dispo- 
sition to  veracity  should,  on  tlie  part  of  his 
adherents,  be  as  strenuous  and  as  uniform  as 
bjraay  means  it  could  be  made. 

In  ^e  case  of  a  leader  of  this  sacred,  as  in 
the  case  of  a  leader  of  any  profane,  description, 
the  success  of  liis  designs  would  be  in  no  small 
degree  dependent  upon  the  correctness  of  such 
infbnnation,  of  such  testimony,  as,  on  such  an 
mfinite  variety  of  occasions,  that  design  might 
leaf]  him  to  require  at  their  hands. 

In  the  Jewish  religion,  the  story  of  the 
leprosy  of  Gehazi ;  in  the  Christian,  the  story 
rf  the  sudden  death  of  Ananias  and  Sapphira ; 
may  serve  for  illustration. 

If  there  were  any  decided  difference,  the 
steadiness  of  the  religious  sanction  to  the  cause 
«f  truth  would  be  found  more  rigorous  and 
entire,  not  only  than  that  of  the  legul  sanction, 
of  which  the  unsteadiness  has  above  been 
fanm^ht  to  view,  but  even  than  that  of  the 
BOoL  The  moral  sanction  acknowledges  the 
exceptiooit  that  have  been  seen ;  it  has  its  felse- 
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•hoods  allowed,  if  not  prescribed,  of  urbanity, 
its  falsehoods  of  humanity,  and  even  its  false- 
hoods of  duty. 

The  religious  sanction,  if  the  Jewish  (which 
to  a  great,  though  unde6ned  extent,  is  at  the 
same  time  the  Christian)  be  taken  for  an  ex- 
ample, and  the  text  of  the  sacred  writings  be 
taken  for  the  standard  of  that  religion,  acknow- 
ledges no  such  exceptions.  When  Jephthah, 
the  chief  of  that  religion,  having  vowed  in  case 
of  victory  to  sacrifice  to  the  Lord  the  first 
object  that  presented  itself,  and  having  be- 
holden in  his  own  daughter  that  first  object, 
"  did  with  her  according  to  his  vow,"  it  was 
for  no  other  reason  than  that  he  had  said  upon 
his  oath  that  he  would  do  so,  though  unques- 
tionably without  having,  in  so  saying,  had  her 
in  his  thoughts.  Not  only  humanity,  but  duty, 
even  parental  duty,  were  on  this  occasion  held 
to  be  considerations  of  inferior  moment,  when 
compared  with  the  duty  of  adherence  to  truth, 
that  duty  having  been  reinforced  by  the  cere- 
mony of  a  vow,  of  that  solemn  appeal  which  is 
common  to  oaths  and  ^'ows. 

Though  the  text  of  the  sacred  writings,  the 
text  recognized  in  all  ages  as  the  standard  of 
obedience,  remains  in  all  ages  the  same,  or 
nearly  the  same,  the  interpretation  put  upon  it 
varies  from  age  to  age :  and,  in  each  age,  it  is 
by  the  interpretation  put  upon  it  in  that  age, 
that  the  effectual  direction  taken  in  that  age  by 
the  religious  sanction,  the  practical  etfect  pro- 
duced by  it,  is  detennined.  The  age  in  which 
the  text  of  the  sacred  writings  was  first  com- 
Tnitted  to  writing,  was  not,  in  the  instance  of 
soy  of  the  book- religions,  an  age  in  which  any 
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such  qualities  as  those  of  precision,  accuracy, 
and  particularity  of  explanation,  belonged  in 
any  considerable  degree  to  the  public  mind. 
To  reduce  the  precept  to  a  state  adapted  to 
practice,  it  has  become  more  and  more  the 
custom  to  fill  up  from  the  precepts  of  the 
moral  sanction,  the  reputed  deficiencies  mani- 
fested in  these  particulars  by  the  religious 
sanction.  In  a  delineation,  which  at  this  time 
of  day  should  come  to  be  given,  of  what  the 
religious  sanction  prescribes  in  relation  to 
troth  and  falsehood;  the  exceptions  above  men- 
tioned as  applied  by  the  moral  sanction  to  the 
general  requisition  of  veracity  and  verity — the 
particular  allowances  as  well  as  counter-pre- 
scriptions made  by  the  moral  sanction,  in 
favour  of  the  several  classes  of  falsehoods,  de- 
sij^nated  as  above  by  the  several  appellations  of 
falsehoods  of  duty,  falsehoods  of  humanity,  and 
falsehoods  of  urbanity,— would  probably  not  be 
omitted.'     But,  whether  proper  or  otherwise, 

•  Mr.  Bentham  might  have  quoted,  in  illustration  of  thia 
rvBark,  llie  following  passage  from  Paley — a  writer  of  nn- 
(B^Mted  pi«tjr,  who,  in  a  system  of  morals  professing  to  be 
Cnuidtd  upon  the  will  of  God  as  its  principle,  makes  no 
diScnIty  in  giving  a  licence  to  falsehood,  in  several  of  its 
Meesunr  or  allowable  shapea. 

"  There  are  falsehoods  which  are  not  lies,  that  is,  which 
an  BOt  criminal ;  as,  where  the  person  to  whom  you  speak 
has  no  right  to  know  the  truth,  or,  more  properly,  wuere 
titlle  or  DO  inconveoiency  results  from  the  want  of  conS- 
d(nc«  in  such  cases ;  as  where  you  lell  a  falsehood  to  a 
tttudman,  for  his  own  advantage;  to  a  robber,  to  conceal 
TOUT  property  ;  to  an  assassin,  to  defeat  or  divert  him  from 
hu  puipose.  The  particular  consequence  is,  by  the  suppo- 
•ition,  beneficial:  and  as  to  the  general  consequence,  the 
wont  ibat  can  happen  is,  that  the  madman,  the  robber,  the 
HMMin,  will  not  mist  you  again ;  which  (beside  that  the 
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it  is  in  the  law  of  tlie  moral  sanction  only,  not 
in  the  law  of  tbe  religious  sanction,  as  delivered 
in  tlie  text  of  either  the  Jewish  religion  or  the 
Christian  (not  to  speak  of  the  Mahometan), 
that  any  of  these  exceptions  are  to  be  found. 

Cases,  however,  in  which  the  force  of  the 
religious  sanction  has  operated  on  the  side  of 
perjury,  even  hi  Christian  countries,  are  neither 
impossible,  nor  without  example.  Paris,  ao 
longer  ago  than  the  middle  of  last  century, — 
Paris,  so  lately,  not  to  say  at  present,  the 
centre  of  unbelief, — yielded  a  batch  of  false 
miracles,  regularly  attested,  vying  in  extraordi- 
nariness  with  the  less-regularly-attested  pro- 
digies of  Jewish  history.  In  the  testimony  by 
which  these  false  miracles  were  proved,  it  is 
difficult,  if  not  impossible,  to  say  how  much' 
there  was  of  mendacity, — how  much  of  simple 
incorrectness,  the  honest  work  of  the  imagina- 
tion. That  mendacity  was  not  wholly  without 
its  share,  can  scarcely  admit  of  doubt.  True 
miracles  are  not  wanting  (says  a  man  to  him- 
self on  this  occasion),  true  miracles  have  not  at 
least  been  wanting,  on  this  our  side,  the  side 
of  sacred  truth.  But  unhappily  the  true  are 
not  quite  sufficient ;  sufficient  for  other  times, 
but  unhappily  not  for  the  present  incredulous 
age,  in  which,  somehow  or  other,  the  source  of 
miraculous  evidence  appears  to  have  run  itself 
dry.   -Profiting  by  the  occasion,  let  us  do  whs^ 

first  is  incapable  of  dfrducin^  re^lar  conclusions  from  luviag 
been  once  deceived,  and  the  Iwo  last  not  likely  lo  come  a 
second  time  in  your  way),  is  sufficiently  compensated  by  the 
nnmedikte  benefit  which  you  propose'by  the  faltf^hood."— 
Moral  and  Political  Philosophy,  Boole  III,  ctuntei 
lS,—EcMor. 


depends  upon  us  towards  supplying  the  defici- 
ency. Truth  must  indeed  be  departed  from : 
but  the  end  will  sanctify  the  means.  What 
end  can  ever  approach  to  it  in  importance? 
And  falsehood,  the  instrument  we  mean  thus  to 
sanctify,  as  Pagan  temples  have  been  sanctified 
by  being  converted  into  churches,  how  often 
bas  it  not  been  applied  to  the  most  flagitious, 
the  most  impious  ends  ! 

Of  all  the  religious  codes  known,  the  Hindoo 
is  the  only  one  by  which,  in  the  very  text  of  it, 
if  correctly  reported,  a  license  is  in  any  in- 
stance expressly  given  to  false  testimony,  deli- 
vned  on  a  judicial  occasion,  or  for  a  judicial 
purpose :  and  in  this  instance,  among  the  cases 
pitched  upon  for  receiving  the  benefit  of  the 
license,  are  some,  which,  viewed  through  an 
European  medium,  will  be  apt  to  appear 
whimsical  enough. 

Cases,  some  extra-judicial,  some  Judicial, 
and  upon  the  whole  in  considerable  variety  and 
to  no  inconsiderable  extent,  are  specified,  in 
frtlich  falsehood,  false  witness,  false  testimony, 
■re  expressly  declared  to  be  allowable. 

1.  False  testimony  of  an  exculpative  ten- 
dency, in  behalf  of  a  person  accused  of  any 
offence  punishable  with  death.  Three  cases, 
however,  are  excepted:  viz.  1.  Where  the 
offitnce  consists  in  ttic  murder  of  a  Bramin  ;  or 
1.  (what  comes  to  tlie  same  thing),  a  cow ;  or 
3.  In  the  drinking  of  wine,  the  offender  being, 
in  tbis  latter  case,  of  the  Bramin  caste.* 


•  Htthed's  Code  of  Gentoo  Laws,  printed  by  the  East 
Mk  Company,  anno  1776,  p.  129,  4to.  chapter  3,   seo 
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"  Whenever  a  true  evidence  would  deprive 
a  man  of  his  life,  in  that  case,  if  a  false  testi- 
mony would  be  the  preservation  of  his  life,  it  is 
allowable  to  give  such  false  testimony  ;  and  for 
ablution  of  the  guilt  of  false  witness,  he  shall 
perform  the  Poqjeeh  Sercsktee ;  but  to  him,  who 
has  murdered  a  Bivmin,  or  slain  a  cow,  or 
who,  being  of  the  Bramin  tribe,  has  drunken 
wine,  or  has  committed  any  of  these  particu- 
larly flagrant  offences,  it  is  not  allowed  to  give 
false  witness  in  preservation  of  his  life." 

In  the  representation  of  the  other  cases, 
scarce  a  word  could  be  varied,  without  danger 
of  misrepresentation :  word  for  word  they  stand 
as  follows : — 

"  If  a  marriage  for  any  person  may  be  ob- 
tained by  false  witness,  such  falsehood  may  be 
told  ;  as  upon  the  day  of  celebrating  the  mar- 
riage, if  on  that  day  the  marriage  is  liable  to  be 
incomplete,  for  want  of  giving  certain  articles, 
at  that  time,  if  three  or  four  falsehoods  be 
asserted,  it  does  not  signify;  or  if,  on  the  day 
of  marriage,  a  man  promises  to  give  his  daugh- 
ter many  ornaments,  and  is  not  able  to  give 
them,  such  falsehoods  as  these,  if  told  to  pro- 
mote a  marriage,  are  allowable. 

"  If  a  man,  by  the  impulse  of  lust,  tells  lies  to 
a  woman,  or  if  his  own  life  would  otherwise  be 
lost,  or  all  the  goods  of  his  house  spoiled,  or  if 
it  is  for  the  benefit  of  a  Bramin,  in  such  affairs, 
falsehood  is  allowable." 

To  thereligiouB  sanction, — consideration  being 
had  of  the  undoubted  magnitude  of  its  influence 
on  some  occasions, — on  an  occasion  of  this  im- 
portance and  extent,  a  place  cannot  be  altoge- 
ther refused.  Yet,  if, — in  preference  to  theories. 
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however  generally  received,  and  rendered  plau- 
sible by  ihe  collateral  experience  just  mentioned 
— experience  in  the  exact  direction  of  the  case 
here  in  question,  and  that  no  less  unquestionable 
than  the  other,  be  admitted  as  the  test;  the 
more  closely  it  is  scrutinized  into,  the  less  effi- 
cient in  the  character  of  a  security  for  the  truth 
of  testimony  in  all  ways  taken  together,  or  even 
in  the  character  of  a  security  against  wilful  and 
self-conscious  mendacity,  will  it  be  fonnd. 

To  judge  of  the  real  and  proper  force  of  any 
power,  try  it,  measure  it,  not  when  acting  in 
combination  witli  other  forces,  but  when  acting 
alone.  If,  as  applied  to  foi-ces  of  the  physical 
class,  the  propriety  of  this  rule  be  clear  beyond 
dispute,  it  will  scarcely  be  less  so  when  ap- 
plied to  any  force  of  the  psychological  class. 

That,  when  the  force  of  the  religious  sanc- 
tion is  accompanied  and  conjoined  with  the  two 
human  forces,  the  force  of  the  moral  and  legal 
sanctions,  or  even  with  either  of  them  alone, 
the  force  of  these  powers  united  is  in  a  high 
degree  efficient, —  so  much  so,  as  to  throw  into 
the  state  of  exceptions  taken  out  of  a  general 
rule,  the  cases  of  its  failure, — is  out  of  dispute. 
Bui  take  a  case,  take  any  case,  in  which  it  may 
he  seen  to  come  into  the  field  alone,  and  with- 
out support  from  either  of  those  indisputably 
powerful  coadjutors  ;  the  scene  will  be  found  to 
experience  a  total  change. 

If  there  be  a  mode  of  conduct  which,  being 
clearly  and  universally  understood  to  stand  pro- 
hibited by  the  force  of  the  sanction  in  question, 
(viz.  the  religious)  is,  nevertheless,  generally, 
and  as  far  as  can  be  seen,  universally,  or  almost 
universally,  practised ;  so  far  as  concerns  the 
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prevention  of  that  mode  of  conduct  at  least,  the 
body  of  force  iu  question,  however  composed, 
cannot  but  be  acknowledged  to  be  in  a  corre- 
spondent degree  inefficient.  If,  in  the  forma- 
tion of  that  body  of  force,  the  force  of  all  these 
sanctions  were  comprised,  the  degree  of  ineffi- 
ciency thus  demonstrated  would  extend  to  all 
three :  if  the  force  of  one  of  the  three,  and  tJiat 
one  only, — it  is  to  that  one  that  ihe  demonstra- 
tion of  inefficiency  will  stand  confined. 

If,  the  mode  or  species  of  conduct  in  question 
being  mendacity,  wilful  and  self-conscious  false- 
hood,— the  utterance  of  that  falsehood  be  accom- 
panied by  a  more  than  ordinary  and  most  ample 
degree  of  deliberation;  the  demonstration  of  the 
inefficiency  of  the  sanction  in  question  will  be 
the  more  conclusive. 

If  eitlier  the  practice  of  this  wilful  falsehood, 
or  what  to  this  purpose  comes  to  the  same  thing, 
theapprobation—approbationavowedly  and  pub- 
licly bestowed  upon  it,~be  the  practice,  not 
of  men  taken  promiscuously  from  the  herd,  but 
of  men  carefully  and  anxiously  selected  ibr  the 
occasion,  under  the  persuasion  of  their  being: 
in  a  more  than  ordinary,  in  even  tlie  high- 
est, degree,  sensible  to  the  influence  of  this 
sanction ;  the  proof  of  the  inefficiency  of  this 
sanction  will  be  seen  to  possess  from  these  cir- 
cumstances a  still  higher  force. 

The  examples  in  which  this  proof  of  the  in- 
efficiency of  the  religious  sanction  in  respect  of 
the  prevention  of  wilful  and  deliberate  falsehood 
stands  exhibited,  may  be  comprised  under  the 
following  heads : 

I .  Cases  in  which,  under  the  influence  of  a' 
mftnifestly-operating  sinister    interest   in    th*. 
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shape  of  wealth,  power,  dignity,  or  reputation, 
such  declarations  of  opinion  are  made,  as,  from 
the  nature  of  the  facts  asserted,  cannot,  consist- 
entlv  with  the  nature  of  the  human  mind,  he 
in  all  points  true ;  but  witliout  any  particular 
proof  of  falsity  operating;  in  the  case  of  one  such 
false  declarer  more  than  another.  To  tliis  head 
may  be  referred  all  solemn  declarations  of 
opinion  on  the  subject  of  controverted  points 
respecting  facts  out  of  the  reach  of  human 
knowledge,  delivered  in  the  shape  of  pre-ap- 
pointed  formularies ;  adopted  and  authenticated 
oy  ihe  signature  of  the  witness  in  question,  or 
otherwise  i  the  declaration  enforced  or  not  byi 
tbe  ceremony  of  an  oath.* 

2.  Cases  where, — under  the  influence  of  a' 
mendacity-exciting  interest  constituted  by  the 
fear  of  present  and  unavoidable  corporeal  suf- 
fenuce  terminating  in  extinction  of  life, — decla- 
nttoiut  of  opinion  respecting  indindual  facts  or 
flil|lposed  facts  actually  in  dispute,  are  delivered 
bya  numerous  company  (twelve,  for  instance), 
tbe  members  of  which  are  forcibly  kept  in  that- 
state  of  affliction,  until,  and  to  the  end  that, 
they  may,  in  conjunction,  declare  themselves 
to  be  all  of  one  opinion,  whether  they  really 
be  floor  no:  in  circumstances  in  which,  in  re- 
Iktion  to  these  same  points,  immediately  before 
wch  conjunction,  different  opinions,  in  all  num- 

*  Enrv  p«««on  taking  orders  in  the  English  church,  signa 
>  dcdaraiioo  of  his  full  belief  in  the  whole  of  the  thirty-nine 
*  s  of  itiat  church.  Some  of  the  most  pious  members  of 
e  not,  howe»er,  scrupletl  to  declare,  that  it  is  not  nvces- 
nrj  that  this  iledaration  should  be  true  :  that  it  is  aJIon^Ie 
ht »  ptnoa  who  doee  not  believe  in  the  whole,  but  only  in  a 
^Ifl,  oflha  thirty-nine  articles,  to  sign  a  declaration  profes- 
MDg  bimwir  to  Mliere  in  the  whole. — Rtilor. 


bers  less  than  that  of  the  whole  company,  have 
been  declared. 

To  this  head  belongs  the  pretendedly  unani- 
mous opinions  delivered  under  the  name  of  verdicts 
by  companies  of  occasional  judges  assembled 
together  under  the  collective  name  of  a  _;a7;y,  in 
the  judicial  practice  of  English  law,  under  the 
technical  system  of  procedure. 

3.  Cases  where,— under  the  influence  of  men- 
dacity-exciting interest  constituted  by  so  weak 
a  force  as  that  of  sympathy  for  the  sutferance  of 
a  stranger.^-declarations  of  opinion  are  delivered 
with  one  voice  by  an  equally  numerous  com- 
pany, in  circumstances  in  which  it  is  morally 
impossible  that  such  declarations  should  be 
other  than  wilfully  false  in  the  instance  of  any 
one  of  the  members.  To  this  head  belong  the 
innumerable  instances  upon  record,  in  which 
juries,  to  shield  criminals  from  the  unduly-severe 
punishments  prescribed  by  a  bad  law,  have  so- 
lemnly and  on  their  oaths  declared,  that  articles 
of  property,  which  they  knew  to  be  of  the  value 
of  five,  ten,  or  twenty  pounds,  were  under  the 
value  of  forty  shillings. 

4.  After  the  above,  it  is  a  sort  of  anticlimax 
to  bring  to  notice,  in  this  point  of  view,  the 
course  of  practice  under  the  technical  system  of 
procedure  ;  under  which,  in  the  instance  of  every 
individual  suit  without  exception,  judges,  judi- 
cial officers  their  subordinates,  professional  law- 
yers of  all  descriptions,  and  suitors,  unite  in  the 
utterance  of  an  mdefinitely  extensive  congeries 
of  wilful  falsehoods.  Judges,  with  their  subor- 
dinates and  brethren  of  the  profession,  volun- 
tarily, under  the  influence  of  the  profit  derived 
from  these  enormities ;  suitors,  under  the  iaflu- 
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ence  of  the  rewards  and  punishments,  by  means 
of  whicb  they  are  in  some  instances  encouraged, 
in  others  compelled,  by  the  judges,  to  join  in 
the  habitual  perpetration  of  the  same  or  the  like 
enonnities,  according  to  the  nature  of  the  in-. 
•tniroents  and  operations  into  which  the  tincture 
of  falsehood  is  infused. 

On  this  occasion,  two  descriptions  of  persons, 
standing  in  so  many  different  situations,  require 
to  be  distinguished; — I.  the  individuals  wlio, 
clothed  or  not  with  any  authority,  engage  in  the 
practice  of  wilful  falsehood— the  practice  thus 
Hadeniably  reprobated  by  the  religious  sanction; 
— engage  in  it  not  of  their  own  motion,  but 
either  excited  by  the  reward,  or  compelled  by 
ihe  punishment,  held  up  to  them  by  their  supe- 
riors: in  this  situation  stand  all  the  members 
of  the  community  (except  in  so  far  as  the  peo- 
ple called  Quakers  form  an  exception),  as  well 
as  a  select  portion  of  them  in  tlie  character  of 
jurors :  and  2.  those  their  superiors,  under 
whose  constantly-observing  eyes,  and  never- 
withholden  approbation,  this  irreligious  practice 
is  carried  on,  and,  in  an  immensely  extensive 
mass  of  instances,  cherished  and  enforced  by 
the  united  powers  of  reward  and  punishment. 

In  this  situation  may  be  seen  bishops  and 
judges  :  bishops,  to  whom,  under  the  notion  of 
their  being  endued  with  a  more  than  ordinary 
degree  of  sensibility  to  the  action  of  the  motives 
belonging  to  the  religious  sanction,  and  of  their 
devoting  their  time  to  the  endeavour  of  screwing 
up  to  its  maximinn  that  sensibility  in  the  minds 
of  the  rest  of  the  community,  such  enormoug 
masses  of  emolument,  power,  and  dignity,  are 
attached  :  judges,  to  whose  situations,  masses 
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of  emolument  in  some  instances  still  more  am- 
ple, together  with  masses  of  power  in  every  in- 
stance much  more  ample,  are,  if  not  under  an 
equally  strong  persuasion,  at  least  under  a  like 
notion,  also  attached. 

5.  A  still  more  striking  instance  of  the  ineffi- 
cacy  of  the  religious  sanction,  when  unsup- 
ported by  the  other  sanctions,  to  the  production 
of  truth,  is  that  of  University  oaths.  Every 
student  who  enters  the  University  of  Oxford, 
swears  to  observe  certain  statutes,  framed  long- 
ago  by  archbishop  Laud  for  the  government  of 
the  University.  From  the  frivolity  and  useless- 
ness  of  the  observances  which  these  statutes  pre- 
scribe, public  opinion  does  not  enforce  an  adhe- 
rence to  them.  The  moral  and  the  legal  sanc- 
tion stand  neuter  :  the  religious  sanction,  how- 
ever, remains,  and  that  in  its  mo.*it  powerful 
shape,  the  shape  which  is  given  to  it  by  the  ce- 
remony of  an  oath.  This  then  is  an  e.rper'anen- 
tum  crucit  on  the  force  of  the  religious  sanction. 
If  it  be  notorious  that  there  is  not  a  single  stu- 
dent who  does  not  openly  and  undisguisedly 
violate  those  verystalutes,  which  he  has  solemnly 
invoked  eternal  vengeance  upon  his  head  if  he 
does  not  rigidly  observe, — violate  them,  and  that 
as  often  as  the  minutest  conceivable  inconve- 
nience would  be  incurred  by  adherence  to  his 
oath, — then,  surely,  the  weakness  of  the  religious 
sanction,  considered  as  a  security  for  veracity, 
to  say  nothing  of  any  other  virtue,  is  demon- 
strated. But  every  person  who  has  been  at  the 
University  of  Oxford,  can  testify  that  this  de- 
scription is  literally  true. 

The  weakness  manifested  in  all  these  in- 
stance!* by  the  religious  sanction,  is  among  those 
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facts  which,  how  little  soever  adverted  to,  are 
most  iiotorious  and  undeniable.  In  all  these 
instances,  falsehood  is  committed  by  high  and 
\ovf,  without  concealment,  scruple,  or  reluc- 
tauce.  Why  ?  Because  it  is  by  the  force  of 
this  sanction  alone  that  the  practice  stands 
prohibited :  a  sanction  composed  of  pains  and 
pleasures  removed  to  an  indefinite  distance  in 
point  of  time,  and  none  of  which  have  ever  been 
presented  by  experience  to  any  human  being. 

Id  other  instances,  and  to  a  still  greater  ex- 
tent, the  practice  of  falsehood  is  in  a  very  con- 
siderable degree  repressed,  and,  in  so  far  as 
comTDttted,  not  committed  without  great  reserve, 
and  the  roost  anxious  exertions  made  to  conceal 
it  from  every  eye.  Why  ?  Because  it  is  by  the 
force  either  of  the  political  sanction,  or  the  moral 
8ancti(>n,  or  both  together,  that  the  practice 
stands  prohibited; — of  one  or  both;  but,  to 
the  production  of  those  symptoms,  the  force  of 
either  is  of  itself  sufficient. 

In  the  case  of  an  interest,  by  the  action  of 
which,  violent  passion  is  liable  to  be  produced; 
desire  of  great  pecuniary  gain,  for  instance,  fear 
of  great  pecuniary  loss,  sexual  desire,  or  fear  of 
immediate  death  or  severe  bodily  afSiction;  in 
the  case  of  a  contest  between  the  hopes  and 
fears  belonging  to  the  rehgious  sanction  on  the 
one  hand,  and  any  such  powerfully-acting  mo- 
tire  or  interest  on  the  other,  and  the  occasional 
iiiiimph  of  the  more  immediate  over  the  more 
remote,  and,  as  it  will  be  apt  to  appear,  less 
certain,  interest;  the  inference  afforded  of  the 
weakness  of  the  religious  principle,  by  the  event 
of  such  a  contest,  would  not  be  so  conclusive. 
The  power  of  the  religious  principle  is  in  gene-  ' 
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ra]  strong  (it  might  be  said)  and  in  a  great 
degree  efficient ;  but  (owing  to  the  frail  and 
variable  texture  of  the  human  mind)  not  so 
strong  as  not  to  be  liable  to  be,  in  here  and 
there  an  instance,  borne  down  by  the  violence 
of  these  stormy  passions. 

But  among  the  abo\'e  examples  we  see  one, 
in  which  the  power  of  the  religious  principle  is 
brought  into  the  field  in  the  utmost  force  of 
which  it  is  susceptible,  and  still,  habitually,  and 
as  it  were  of  course,  gives  way  to  an  interest  of 
the  very  weakest  species,  viz.  sympathy  for  the 
sniFering  of  a  single  individual;  an  individual 
who  is  a  perfect  stranger  to  all  the  members  of 
the  judicatory,  by  which  the  contempt  of  reli- 
gious principle  is  thus  manifested ;  and  he  a 
criminal,  in  whose  instance,  in  the  judgment  of 
the  supreme  and  competent  authority  of  the 
state,  the  suffering  from  which  by  this  act  of 
mendacity  it  rescues  him,  ought  to  have  been 
inflicted. 

In  another  of  the  above  examples,  that  of 
university  oaths,  the  whole  force  of  the  religious 
sanction,  exerted  in  the  strongest  and  most 
binding  of  all  its  shapes,  fails  of  producing  any, 
even  the  slightest,  effect.  Is  it  that  it  has  some 
violent,  some  uncontrollable,  passion  to  contend 
with,  such  as  it  might  fail  of  overcoming,  with- 
out affording  any  strong  inference  against  its 
general  efficacy  ?  No :  but,  by  fulfilling  an 
obligation,  contracted  under  the  sanction  of  so 
solemn  an  engagement,  some  slight  inconveni- 
ence, some  little  trouble,  might,  in  some  in- 
stances, be  incurred.  The  minutest  possible 
quantity  of  trouble,  being  thrown  into  the  scale 
against  the  obligations  of  religion,  is  found,  not 
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in  the  case  of  an  insulated  individual,  but  of 
every  Oxford  student  without  exception,  suffi- 
cient to  outweigh  them. 

In  the  case  of  that  pretended  unanimity, 
which  has  so  wantonly  and  unnecessarily  been 
rendered  compulsory  on  the  occasions  of  the  de- 
cisions pronounced  by  juries, — the  religious 
principle,  it  is  true,  finds  itself  encountered  by 
the  force  of  one  of  those  almost  irresistible  mo- 
tives above  mentioned,  viz.  desire  of  self-preser- 
vation from  death,  aggravated  by  long  protracted 
torture :  at  the  command  of  him  who  has  the 
strongest  stomach  among  you,  yield,  some  or  all 
of  you,  to  the  number  of  from  one  to  eleven  out 
of  twelve — yield,  and  perjure  yourselves.  Im- 
mediately after  the  oath,  by  which  you  have 
engage<l  to  your  God  not  to  join  in  any  verdict 
but  the  one  which,  in  your  judgment,  is  true, 
join  notwithstanding  in  a  verdict  which,  in  your 
judgment,  is  not  true  : — do  thus,  or  inevitable 
death,  preceded  by  insupportable  torture,  is 
your  doom.  Thus  saith  the  law, — that  is,— thus, 
m  «me  knows  not  what  age  of  barbarity  and 
igaorance,  have  said  those  unknown  judges,  by 
whose  authority  this  combination  of  torture 
with  perjury  was  forced  into  judicial  practice. 
Here,  it  must  be  confessed,  the  force  of  the 
pbysical  sanction,  with  which  that  of  the  re- 
ligious sanction  has  to  contend,  is  no  light 
matter: — the  choice  is  between  perjury  and 
martyrdom. 

But  though,  in  the  instance  of  the  individuals 
tbemseK'es,  on  whom,  in  the  character  of  oc- 
casional judges  or  jurymen,  this  obligation  of 
trampling  upon  religious  principle  is  imposed, 
the  force  by  which  it  is  subdued  is  thus  mighty 
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and  irresistible ;  no  such  force  does  that  prin- 
ciple find  to  contend  with,  in  the  instance  of 
those  exalted  functiunaries,  by  whose  hands  the 
anti-religious  obligation  is,  with  such  undis- 
turbed serenity  and  undissembled  complacency, 
habitually  imposed.  Until  the  perjury  shall 
have  been  committed,  and  to  the  end  that  it 
may  be  committed,  the  judge  holds  himself 
prepared  to  torture  the  jurymen:  but  by  no 
torture  is  the  judge  compelled  or  excited  to 
manifest  the  satisfaction  so  habitually  and  cor- 
dially manifested  by  him  at  the  thoughts  of  the 
practice  in  which  he  bears  so  capital  a  part, 
a  practice  which  has  torture  for  its  means  and 
perjury  for  its  end. 

How  unpleasant  soever,  this  comparative  esti- 
mate was  with  a  view  to  practice  altogether 
indispensable.  To  depend,  on  every  the  most 
important  occasion  of  life,  upon  the  force  of  a 
principle  which,  on  the  occasions  here  in  ques- 
tion, not  to  speak  of  other  occasions,  has  been 
demonstrated  by  experience  to  be  nearly,  if  not 
altogether,  without  force,  would  continue  to  lead, 
as  it  has  led,  to  mischievous  error  and  decep- 
tion, to  an  indefinite  extent.  The  topic  oioaths, 
and  the  topic  oi  exclu-sionary  rules,  grounded  on 
the  supposition  of  a  deficiency  of  sensibility  to 
the  force  of  the  religious  sanction,  will  furnish 
proofs  and  illustrations.* 


•  See  Book  II.  Secdrities,  Ghapter  6,  and  Boole  IX. 
Exclusion,  Part  Til.  Chapters. 

Cases  DO  doubt  there  are,  anil  those  very  numeroua,  in 
which  the  religious  sanction  appears  to  exercise  a  much 
8troDg;er  influence  than  is  here  ascribed  to  iL  That  which 
itt  really  Ihe  eficct  or  the  moral  sanction,  ororihe  legal  sanc- 
tioD,  ororboth,  i&  continually  ascribed  to  the  influence  of 
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The  opinion  above  expressed  is  not  new. 
Divines  of  the  most  undisputed  piety  have 
repeatedly  given  their  sanction  to  it. 

The  inefficacy  of  preaching  ( I' Ittefficaciti  de  la 
PridktUiou),  constitutes  the  title,  as  well  as  the 
subject,  of  a  work,  published  about  the  middle 
of  tlie  last  century,  by  the  abb^  Coyer,  a  French 
divine  of  the  Romish  church.  To  prove,  or 
endeavour  to  prove,  the  inefficacy  of  preaching, 
U  in  other  words  to  prove,  or  endeavour  to  , 
|trove.  the  weakness  of  the  religious  sanction ; 
after,  and  notwithstanding,  all  the  force  that 
could  in  that  church  be  given  to  it  by  the  most 
richly-rewarded  eloquence. 

The  same  proposition  is  (if  auditors  are  to  be 
believed)  among  the  propositions  habitually 
brought  to  view,  as  being  habitually  either 
maintained  or  assumed,  and  too  manifest  to  be 
denied  or  doubted  of, — brought  to  view  in  his 
sermons  by  a  clergyman  of  the  church  of 
England,  distinguished,  even  among  those  of 
the  Methodist  persuasion,  for  the  union  of  zeal 
snd  eloquence. 


Ibe  reli|ious  ganction.  From  causes  which  it  would  be  easy, 
bat  forei^  to  the  present  purpose,  to  explain,  religious 
persons  are  apt  to  suppose,  that  an  act,  if  virtuous,  is  more 
tirtuous,  if  vicious,  more  excusable,  when  the  motive  which 
pompled  it  belonged  to  the  religious  class,  than  whea  it 
Mlonged  to  any  other:  and  even  in  some  cases,  that  an  act 
rticfa,  if  produced  by  any  other  motive,  would  be  vicious, 
becomes  virtuous  by  having  a  motive  of  tliis  class  for  its 
unse.  Thus  it  becomes  the  interest  of  every  one,  to  whom 
the  reputation  of  virtue  is  an  object  of  desire,  to  persuade 
atbera,  and  eren  himself,  that  as  many  as  possible  of  his 
vtions,  be  they  good  or  bad,  emanate  from  that  class  of 
aiOliveE. — Editor. 


The  occasions  on  which,  in  both  these  in- 
stances, the  weakness  of  the  religious  sanction 
stands  confessed,  or  rather  maintained  and 
advocated,  is  that  of  its  application  to  the  pur- 
pose of  meliorating  the  moral  conduct  of  man- 
kind :  viz.  in  the  dealings  between  man  and 
man,  and  the  conduct  of  man  in  regard  to  his 
own  happiness,  in  the  trifling  business  of  the 
present  transitory  life. 

To  have  endeavoured  to  disprove  its  efficacy 
in  all  respects,  would  have  been  an  endeavour 
as  vain  as  it  is  unexampled. 

Various  are  the  purposes  to  which  its  effi- 
cacy, in  a  greater  or  less  degree,  seems  out  of 
the  reach  of  dispute. 

1.  In  causing  men  to  try  to  believe — to  suc- 
ceed in  a  considerable  degree  in  their  endea- 
vours to  believe— and  whether  they  succeed  or 
no,  to  say  they  believe, — improbable,  and  even 
impossible  things :  and  with  the  more  energy, 
the  greater  tlie  improbability ;  and  with  most 
energy  of  all,  those  things  which,  not  being 
facts  either  true  or  false,  but  contradictions  in 
terras,  are  of  all  things  most  palpably  and 
flatly  impossible. 

2.  To  cau.se  men  to  profess  to  regard,  and 
really  to  regard,  with  liatred  and  contempt,  and 
to  treat  with  unkindness,  and,  when  power  and 
opportunity  occur,  with  oppression,  those  whose 
belief  is  not,  or  is  suspected  of  not  being, 
directed  to  the  same  objects,  or  not  with  tlie 
same  energy,  as  their  own  belief. 

3.  To  cause  men  to  regard  with  fear,  and  in 
many  instances  with  fear  worked  up  to  the 
pitch  of  insanity,  and  to  profess  and  endeavour 
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to  regard  with  love,  a  being,  to  whom  none  of 
those  sentiments  can  be  of  any  use.^ 

^  If  this  view  of  tlie  matter  be  just,  two  practical  conse- 
qaences  seem  to  follow. 

1.  That  it  is  a  misapplication,  a  degradation,  a  profana- 
tioo,  to  endeavour  to  apply  so  sublime  an  instrument  to  so 
mean  a  cause.  It  is  applying  pearls  to  the  fattening  of  swine : 
ihe  pearls  are  thrown  away,  and  the  swine  not  fattened. 

2.  That  the  instrument,  not  being  applicable  by  govern^ 
ment  with  advantage  to  any  good  purpose  of  government, 
Qie  best  course  that  can  be  taken  in  relation  to  it  is  the 
oovse  so  generally  taken  in  relation  to  it  in  the  United 
States,  viz.  to  leave  the  application  and  enforcement  of  it  to 
die  sincere  aad  unbought  exertions  of  individuals, 


CHAPTER  XII. 


GROUND     OF     PERSUASION     IN     THE     CASE    Of 

THE    JUDGE CAN     DECISION     ON     HIS     OWN 

KNOWLEDGE,     WITHOUT      EVIDENCE       FROM 
EXTERNAL.  SOURCES,  BE    WELL    GROUNDED? 


A  DECISION  pronounced  by  a  judge  on  a  ques- 
tion of  fact,  what  efficient  cause  can  it  have 
had,  so  it  be  conformable  to  justice,  other  than 
evidence  ?  None  whatever,  is  the  answer  that 
naturally  presents  itself. 

To  this  rule,  however,  four  cases  may  on 
further  reflection  be  apt  to  present  themselves 
in  the  character  of  exceptions :  four  cases,  of 
the  first  of  which  it  will  be  seen  that  its  title 
to  that  character  will,  on  examination,  be 
affirmed ;  while  in  the  three  others  it  will  be 
disallowed. 

Case  1  .—The  only  perceptions  on  which  the 
decision  concerning  the  fact  is  grounded,  are 
perceptions  obtained  by  the  judge  himself, 
without  any  report  made  to  him  by  any  other 

ferson,  in  the  character  of  a  percipient  witness, 
n  this  case,  the  functions  and  characters  of 
percipient  witness  and  judge  are  united  in  the 
same  person  :   deposing  witness  there  is  none. 
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there  not  being  either  need  or  room  for  the 
appearance  of  any  person  in  that  character,* 

Case  2. — No  person  appears  on  either  side 
in  the  character  of  a  deposing  witness  :  but  the 
^ts  on  which  the  decision  is  grounded,  are,  for 
the  purpose  of  the  decision,  estabhshed,  by  the 
admission,  express  or  implied,  of  the  parties  on 
both  aides,  f 

Case  3. — The  facts  in  question  are  deemed 
too  notorious,  to  stand  in  need  of  being  esta- 
blished by  special  evidence. 

Case  4. — Facts  on  one  side  having  been 
deposed  to,  and  in  such  manner,  that,  supposing 
the  deposition  credited,  they  would  have  been 
established  by  evidence ;  a  decision  in  disaffirm- 
ance of  those  facts  is  formed,  on  the  mere 
ground  of  improbability. 

Of  these  four  cases,  the  first  mentioned  alone, 
nz.  decision  on  view,  will  be  found,  as  already 
obser\'ed,  a  real  exception  to  the  rule.  It  is  a 
decision  without  evidence. 

*  Under  English  law,  this  state  of  thinfs  is  exemplified  in 
the  caM  in  which  the  judge  has  been  authorised  to  coitTict 
W  **  view :"  to  pronounce  a  man  guilty  of  having  com- 
■itted  an  ofience  of  this  or  that  description,  on  the  ground 
that  the  act  of  transgression  waa  committed  under  the  obser- 
miou  of  the  judge  himself. 

t  Under  English  law,  on  admission  espress  on  both  sides, 
at  when  a  case  is  stated  by  them  in  conjunction,  for  the 
optaton  of  the  court:  on  admission  presumed,  on  howsoever 
Might  a  foundation,  by  the  judge,  from  the  deportmenl  of  the 
dt^dant,  in  the  case  when  he  omits  to  perform  this  or  that 
iteration,  the  performance  of  which  is  exacted  of  him  on 
paia  of  hie  being  considered  at  having  admitted  the  facts 
necessary  to  establish  the  demand  on  the  plaintiff's  side;  as 
in  ^e  case  of  judgment  for  default,  BiU  taken  pro  eoH' 
Jim,  Sic. 
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Without  evidence?  The  judge,  in  this  case, 
has  he  not  the  evidence  of  his  own  senses  ?— - 
Doubtless  :  but,  in  this  case,  the  expression  is 
but  figurative :  nor  does  the  word  evidence  de- 
signate the  same  idea  in  this,  as  in  other  cases : 
his  senses  are  detached  from  his  person,  erected 
into  so  many  independent  persons,  and  in  that 
character  introduced  as  witnesses.  To  keep 
clear  of  tliis  confusion ;  instead  of  decision  with- 
out evidence,  say  rather,  decision  without  tesli- 
wiowj/ :  not  that  the  confusion  will,  even  in  this 
case,  be  entirely  avoided. 

Without  evidence?  be  it  so  then.  But  the 
ground  of  the  decision,  is  it  not  still  firmer  than 
if  it  were  composed  of  evidence?  Yes,  certainly: 
if  the  only  mmd,  the  satisfaction  of  which  were 
worth  providing  for,  were  that  of  the  judge,  by 
■whom,  in  the  first  instance,  the  decision  were 
to  be  pronounced.  Supposing  his  opportu- 
nities of  observation  sufficient,  and  those  oppor- 
tunities improved — a  report,  however  trust- 
worthy, made  of  the  fact  by  any  other  person 
concerning  the  supposed  perceptions  of  that 
other  person,  will  be  but  a  very  inadequate 
succedaneum  to  any  perceptions  obtained  by 
himself.  Whatever  be  the  superiority  which 
immediate  possesses  over  hearsay  testimony, 
the  same  will  internal  perception  on  the  part 
of  the  judge  possess,  in  comparison  with  per- 
suasion grounded  on  the  testimony  of  another, 
or  any  number  of  others. 

If,  then,  tlie  mind  of  the  judge  were  the  only 
mind,  the  satisfaction  of  which  were  worth 
regarding;  perception  obtained  by  the  judge 
would  be  a  ground  of  decision,  not  merely 
equal,  but  far  superior,  to  evidence.   But  unless 
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absolute  despotism,  seated  in  the  breast  of  the 
judge  himself,  be  the  only  eligible  form  of  go- 
vernment, tbe  mind  of  the  judge  is  not  the  only 
miod  the  satisfaction  of  which  is  worthy  of  re-' 
gard.  So  far  from  it,  that  it  is  only  in  the  cha-J  | 
meter  of  an  instrument  of  satisfaction  to  some  ' 
other  mind  or  minds,  that  satisfaction  afforded 
to  the  mind  of  the  judge  himself  is  of  any  use. 
In  the  case  of  unbridled  despotism  seated  in 
some  one  superior  breast,  as  in  Morocco,  it  is  of 
the  mind  of  the  despot,  and  of  him  alone :  id  ' 
the  case  of  any  government  simply  monarchical; 
or,  in  a  greater  or  less  degree,  popular,  in 
which  the  affections  of  the  public  are,  or  are  pro- 
fessed to  be,  an  object  of  regard,  it  is  the  mind 
ijf  the  pubhc,  the  satisfaction  of  which  must  (if 
propriety  or  consistency  be  regarded)  be  said  to 
he  Uie  ultimate  object  in  view. 

Of  this  theoretical  disquisition,  what  then  is 
the  practical  use  ?  To  ascertain  whether  under 
any,  and.  if  under  any,  under  what  conditions, 
power  should,  in  any  case,  be  allowed  to  the 
judge  for  deciding  on  the  ground  of  his  own  per- 
ceptions, without  the  support  of  personal  evi- 
dence aft  ej^trii. 

Tbe  answer  seems  to  present  little  difficulty.' '" 
In  the  first  instance,  and  for  saving  delay,  vex- 
ation, and  expense,  as  well  as  to  prevent  mis- 
decision,  or  non-decision  for  want  of  demand, 
let  the  judge's  own  perception  be  a  sufficient 
ground  for  decision — for  a  decision  to  be  pro- 
ooanced  by  himself. 

In  case  of  appeal,  which,  in  a  case  of  this  sort, 
OlM;ht  ever  to  be  allowed ;  to  guard  against 
vUonate  misdecision,   let  it  be  incumbent  on 


the  judge,  if  so  required,  to  officiate  in  the 
character  of  a  deposing  witness,  and  in  that  cha- 
racter state  the  facts,  subject  to  counter- inter- 
rogation," exactly  in  the  same  manner  as  any 
other  witness. 

Even  in  the  first  instance,  if  the  judicatory 
be,  as  it  ought  if  possible  to  be,  so  constructed 
as  to  admit  and  contain  an  audience;  in  pro- 
nouncing his  decision,  the  judge  might  aud 
ought  to  deliver,  in  tiis  character  of  per- 
cipient witness,  in  the  face  of  that  audience, 
the  facts  which  that  decision  takes  for  its 
ground. 

Many,  as  will  he  seen,  are  the  cases  in  which, 
to  help  form  the  ground  for  decision,  cognizance 
of  this  or  that  matter  of  fact  is,  under  every 
system  of  law,  obtained,  in  the  way  of  imme- 
diate perception,  by  men  occiipied  in  the  exer- 
cise of  judicial  functions:  but,  in  these  cases, 
perception  constituting  but  a  part  of  the  ground 
of  decision,  and  forming  no  more  than  a  sort  of 
supplement  to  testimony,  they  come  not  under 
the  head  of  decision  without  evidence. 

We  come  now  to  the  cases  in  which  the  ab- 
sence of  evidence  is  but  apparent,  or  r^ards 
no  more  than  a  part  of  the  aggregate  mass  of 
legally  operative  facts. 

1.  First  comes  the  case  of  admissions,  as 
above  explained — express,  or  implied. 

Admissions  are  but  evidence,  are  but  testi- 
mony, under  another  name. 

When  the  admission  is  express,  being  the 
declaration  of  a  party,  and  the  edect  of  it  ope- 
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rating,  so  far  as  it  goes,  in  disfavour  of  him 
whose  declaration  it  is,  it  comes  under  the 
head  of  self-disserving  evidence. 

Evidence  of  this  description  is,  it  will  be 
seen,  not  only  evidence,  but  the  most  trust- 
worthy of  all  evidence  :  understand  always,  so 
lar  as  the  application  made  of  it — i.  c.  the  de- 
cision grounded  on  it— is  confined  to  the  in- 
terest of  him  whose  declaration  it  is,  and  such 
other  interests,  (viz.  the  interests  of  his  represen- 
tatives), a£,  being  placed  at  his  disposal,  are  con- 
sidered as  included  under  his. 

When  the  admission  is,  as  above  explained, 
not  express  but  only  implied,  the  evidence  is 
not  direct  but  circumstantial :  evidentiary  fact, 
the  negative  act,  the  species  of  default  above 
exemplified ;  principal  fact,  or  fact  evidenced, 
admission  of  the  fact  by  which  the  interest, 
which  the  admitting  party  has  in  the  cause,  18 
difl«erved. 

2.  Next  comes  the  case  where  the  fact  is  of 
ibe  number  of  those  which,  being  considered  as 
placed  by  notoriety  out  of  the  reach  of  dispute, 
have  therefore  no  need  of  being  established  by 
uedal  evidence, — by  evidence  adduced  for  the 
RDele  purpose  of  the  suit  actually  in  hand. 

ft,   to  the  purpo.se  in  question  (viz.  the  pur- 

ri  of  serving,  or  helping  to  serve,  as  a  ground 
judicial  decision)  the  fact  be  really  notori- 
000,  it  is  notorious  to  the  j  udge  :  a  persuasion 
of  the  existence  of  it, — a  persuasion,  strong 
enougli  to  give  support  to  decision, — is  already 
ibnneid  in  the  bosom  of  the  judge:  this  being 
aisuroed,  all  special  evidence,  all  evidence  the 
object  of  which  is  to  endeavour  to  form  such  a 
penuasioD,  is,  by  the  supposition,  so  far  as  his 
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perGuasion  alone  is  deemed  sufficient,  super- 
fluous and  useless. 

But,  unfortunately,  between  facts  that  to  the 
purpose  in  question  are  sufficiently  notorious, 
and  tJiuse  that  are  not  so,  no  distinct  line  is  to 
be  found :  and  where,  in  regard  to  this  or  that 
fact,  a  general  persuasion  of  its  existence  is 
sufficiently  prevalent,  and  to  a  sufficient  extent, 
yet,  in  regard  to  this  or  that  material  circum- 
stance, the  persuasion  is  not  perhaps  suffi- 
ciently extensive  and  distinct.  A  fact,  regarded 
as  notorious  by  one  man,  maybe  matter  of  dis- 
pute to  another :  a  fact,  regarded  as  notorious 
by  the  plaintiff,  may  be  matter  of  dispute  to  the 
defendant,  and  even  to  the  judge. 

From  this  indeterniinateness,  the  practical  in- 
ference seems  to  be  as  follows: — To  save  delay, 
vexation,  and  expense,  it  ought  always  to  be  in 
the  power  of  the  judge,  at  the  instance  of  either 
party,  to  pronounce,  and,  in  the  formation  of  the 
ground  of  decision,  assume,  any  alleged  matter 
of  fact  as  notorious.  On  the  other  hand,  to 
guard  against  misdecision,  it  ought  at  the  same 
time  to  be  allowed  to  the  party, — viz.  to  the 
party  to  whose  prejudice  the  fact,  if  assumed, 
would  operate — to  deny  the  notoriety  of  the 
fact,  and,  in  so  doing,  call  for  special  proof  to 
be  made  of  it :  provided  always,  that,  for  a  false 
assertion  to  this  effect,  as  for  a  false  declaration 
of  his  persuasion  to  any  other  effect,  he  should 
stand  exposed  to  suffer, — whether  by  burthen  of 
punisVjnent,  or  by  burthen  of  satisfaction,  or 
both, — as  for  wilful,  i.e.,  self-conscious,  false- 
hood, or  falsehood  through  temerity,  as  the 
case  may  be. 

When  a  fact  is  really  to  such  a  degree  noto- 
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Hotis,  as  that  a  man  will  not,  without  the  impu- 
tation of  falsehood,  be,  heard  to  deny  his  per- 
suasion of  its  existence,  or  to  speak  of  liimself 
at  doubting  of  it,— in  such  case,  if,  in  addition 
to  a  simple  call  for  proof  of  it,  an  express  de- 
claration of  such  disbelief  or  doubt  be  made 
requisite  to  the  existence  of  the  oblig-atiou  of 
complying  with  such  call,  shame,  fear  of  disre- 
pute, will  in  general  be  suthcicnt  to  prevent  any 
Buch  call  from  being  made,  in  a  case  in  which 
the  declaration,  if  made,  would  be  otherwise 
than  sincere  :  but,  if  no  such  declaration  be  re- 
quired— if  the  obligation  follow  upon  the  call — 
such  call  ought  to  be  expected,  as  a  matter  of 
course,  in  every  case  iu  which,  by  a  chance  of 
misdecision  in  favour  of  him  who  makes  the 
call,  or  by  delay,  vexation,  or  expense,  created 
by  it,  to  the  prejudice  of  the  other  side,  a  sinis- 
ter advantage  may,  in  any  shape,  be  reaped 
from  iL 

Under  the  existing  systems  of  technical  pro- 
cedure, spun  out  everywhere  under  the  impulse 
of  an  interest  directly  opposite  to  every  end  of 
justice;  the  object,  so  far  as  concerns  evidence. 
has  everywhere  been,  not  to  lighten,  but  to 
■ggravate,  the  load  of  unnecessary  evidence : 
accordiogly,  proof  made  by  one  party  of  facts 
of  which  on  the  other  side  there  is  no  doubt, 
pttnfs,  in  a  word,  substituted  to  admissions,  are 
among  the  resources  drawn  upon  for  the  advan- 
tagc  of  the  actual  and  mischievous  ends  of 
jodkature :  and  as  to  this,  so  to  other  purposes, 
to  prevent  those  explanations  by  which  injus- 
tice, in  all  its  shapes,  would  be  prevented,  is 
among  the  objects  which  have  been  but  too 
efiecttudly  accomplished. 
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It  will  seldom,  if  ever,  happen,  that,  for  the 
substantiating  either  the  plaintiff's  demand,  or 
the  defendant's  defence,  no  other  facts  than 
such  as  are  already  notorious  will  require  to  be 
believed :  it  is  seldom  therefore,  if  ever,  that 
evidence,  special  evidence  (admissions  as  above 
included)  will  altogether  be  to  be  dispensed 
with. 

3.  Lastly,  conies  the  case  in  which,  in  dis- 
affirmance of  facts  affirmed  by  evidence  on  one 
side,  a  decision  is  pronounced  on  the  ground  of 
the  improbability  of  these  same  facts. 

Though  not  pronounced  altogether  without 
evidence,  a  decision  thus  grounded  might  seem 
to  be  pronounced  without  evidence  adduced  on 
the  side  in  favour  of  which  it  is  pronounced. 

But,  upon  examination,  it  will  be  found  that 
even  in  this  case  the  decision  is  not  without 
support  from  evidence.  The  evidence  belongs 
indeed  to  that  class  which  has  received  the 
name  of  circumstantial  evidence ;  a  modifica- 
tion of  circumstantial  evidence,  composed  of 
all  those  facts,  all  those  sufficiently  notorious 
facts,  the  existence  of  which  is  regarded  as  in- 
compatible with  the  existence  of  the  facts  to 
which  it  is  thus  opposed ;  or,  at  any  rate,  as 
affording  inferences  of  their  non-existence; — in- 
ferences Strang  enough  to  be  regarded  as  con- . 
elusive,  and,  in  that  character,  to  govern  and 
determine  the  persuasion  of  the  judge.* 

•  The  subject  of  improbability  will  be  treated  at  cod- 
(iderablc  leoglh  in  the  Book  on  Circumstantial  ETidenc«, 
(Book  v.) 


BOOK  11. 

OM  THE  SECURITIES   FOR  THE  TRUSTWORTHINESS 

OF  TESTIMONY. 


CHAPTER  I. 

OBJECT  OF  THE  PRESENT  BOOK. 

Iv  the  preceding  book,  a  survey  has  been 
teken, — on  the  one  hand,  of  the  standing  causes, 
the  psychological  causes,  of  trustworthiness  in 
human  testimony, — on  the  other  hand,  of  the 
oocanonal  causes  of  untrustworthiness ;  includ- 
ing the  incitements  to  mendacity,  the  seducing 
motiYes,  the  sinister  interests,  by  which  the 
tutelary  influence  of  the  causes  of  veracity  is 
Kible  to  be  counteracted  and  overborne. 

In  the  planning  of  the  system  of  judicial 
procedure,  with  a  view  to  the  main  end  of  proce- 
mae,  viz.  the  rendering  of  decisions  conformable 
OB  iaU  oocasi^tis  to  the  predictions  pronounced 
by  the  substantive  branch  of  the  law ;  the  ob- 
ject of  the  legislator  will  be  to  strengthen,  as 
nnich  as  possible,  the  influence  of  the  causes  of 
trustworthiness ;  to  weaken,  as  much  as  possi- 
ble, the  influence  of  the  causes  of  untrustworthi- 
•the  sinister  interests  of  all  kinds;  that 
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is  to  say,  interests,  motives,  of  all  kinds,  as 
often  as  it  may  happen  to  them  to  be  acting  in 
this  sinister  line. 

To  exhibit  a  view,  as  complete  as  may  be,  of 
the  several  arrangements  of  procedure,  capable 
of  being  made  to  operate  in  the  character  of 
securities  for  trustworthiness  in  testimony,  and 
thence  as  securities  against  deception  from  that 
quarter,  and  consequent  misdecision  on  the 
part  of  the  judge,  is  the  business  of  the  present 
book:  to  shew,  in  the  first  place  what  may  be 
done,  and  ought  to  be  done,  to  this  end  ;  in  the 
next  place,  what,  in  the  Romani  nd  English 
modifications  of  the  technical  system,  has  been 
done  on  this  subject,  in  pursuit  of  whatsoever 
ends  the  authors  have  on  such  occasions  set 
before  them. 

A  mass  of  evidence,  consisting  of  human  tes- 
timony, brought  into  existence  for  the  occasion 
and  on  the  occasion,  (without  any  mixture  of 
real  evidence,  pre-appointed  written  evidence, 
or  other  written  evidence  antecedently  brought 
into  existence  by  other  causes)  a  mass  of  evi- 
dence of  this  description  is  about  to  be  pre- 
sented to  the  cognizance,  and  to  serve  as  a 
basis  for  the  decision,  of  the  judge.  By  what 
means,  within  the  power  of  -the  legislator,  shall 
its  trustworthiness  be  raised  to  a  maximum  ?  By 
what  means  shall  the  danger  of  deception  on 
the  part  of  the  judge,  and,  from  that  or  other 
causes,  of  misdecision  on  the  ground  of  the  evi- 
dence, be  reduced  to  its  minimum  ?  To  find 
an  answer  to  these  questions  is  the  problem, 
the  solution  of  which  will  be  the  object  of  the 
present  book. 

The  mass  which  is  the  subject  of  our  pro- 
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blem,  is  the  whole  mass,  and  every  mass,  to 
which  it  may  happen  on  any  occasion  to  be 
taken  into  consideration,  for  the  purpose  of 
fi}rming,  by  means  of  it,  a  ground  for  a  judicial 
decision.  It  must  therefore  be  considered  in 
respect  of  every  modification,  of  which,  in  judi- 
cial practice,  a  mass  of  this  description  is  sus- 
ceptible. It  may  be  simple  to  the  utmost 
decree  of  simplicity ;  complex,  to  any  degree 
of  complexity.  It  may  consist  of  the  testimony 
of  DO  more  than  a  single  person,  and  conse-' 
quently  on  one  side  only,  the  plaintiff's  side ; 
it  may  consist  of  the  testimony  of  any  number 
of  persons,  and  that  either  on  the  plaintiff's 
ade,  or  on  the  defendant's  as  well  as  the 
plaintiff's  ;  each  side  being  again  to  this  effect 
divisible  into  as  many  sides,  as  there  are  par- 
ties ranged  on  it,  with  different,  and  actually 
or  possibly  conflicting,  interests.  It  may  con- 
list  of  the  testimony  of  an  extraneous  witness 
or  witnesses  only,  or  of  a  party  or  parties  only, 
or  of  a  mixture  of  testimonies  of  both  descrip- 
tions.  For  all  these  diversifications,  provision 
must  be  made  in  the  system  of  arrangements 
destined  to  serve  as  securities  for  trustworthi- 
in  testimony. 


CHAPTER  II. 


DAGGERS  TO  BE  GUARDED  AGAINST,  IN  REGARD 
TO  TESTIMONY,  BY"  THE  ARRANGEMENTS  SUG- 
GESTED IN  THIS  BOOK. 


The  proper  object  of  the  judge,  according  to 
the  most  general  description  that  can  be  given 
of  it,  is,  on  every  occasion  to  pronounce  such  a 
decision  as  shall  be  called  for  by  the  law,  on 
the  ground  of  the  facts  of  the  case :  and,  for 
that  purpose,  to  form,  in  relation  to  each  ma- 
terial fact,  by  means  of  a  statement  afforded  by 
human  testimony  or  otherwise,  a  conception 
exactly  conformable  to  the  truth  ;  so  far  at 
least  as  is  material  to  the  decision  which  he  is 
called  upon  to  pronounce. 

In  this  endeavour  he  will  be  liable  to  be  de- 
feated by  any  of  the  following  resulb;. 

1.  If  in  relation  to  any  such  material  fact  the 
testimony  be,  in  any  point,  incorrect ;  although 
such  incorrectness  be  unaccompanied  with  that 
self-consciousness  which  mendacity  implies. 

2.  If  in  relation  to  any  such  fact  it  be  in- 
correct in  the  way  of  mendacity,  as  above. 

3.  If  the  collection  of  the  facts,  thus  pre- 
sented to  his  conception,  be  in  any  respect  in- 
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complete.*  By  such  incorapleteuess  the  ren- 
dering of  the  decision  duly  adapted  to  the  case 
may  be  as  eti'ectually  prevented  as  by  incorrect- 
ness or  mendacity  itself.  To  warrant  a  de- 
osion  (say  on  the  plaintiff's  side)  let  proof  of 
certain  facts,  in  a  certain  number  fsay  four),  be 

*  Regarded  in  a  certain  point  or  view,  the  two  im- 
perfections—Talsehood  (including  incorrectness  and  men- 
ilacity)  falsehood  and  incompleteness,  may  appear  to 
coincide.  Previous  to  the  exhibition  of  the  testimony,  ao 
oath,  suppose,  is  esacted  from  the  deponent — an  oath  pro- 
nisiD^;  completeness.  Such  oath  having  been  taken,  if  the 
deposition  be  in  any  respect  incomplete,  it  is  in  so  far  false. 

Anttuer. — Say  rather  perjurious  than  false.  An  oath  is 
tiotated,  but  the  oath  thus  violated  is,  in  this  respect,  not  an 
•ttertory  oath,  but  a  promissory  one.  A  promise  is  broken^ 
twt  no  falsehood  uttered. 

Rrply. — But  suppose  a  general  assertion  made  at  the 
conctusion  of  the  deposition.  What  t  have  deposed  contains 
tMrgthtng  material  that  fell  under  my  observation — at  any 
rale  rvvrything  vuiterial  thai  I  recolkct.  Or,  instead  of  an 
oath  iu  the  promissory  form,  (as  it  most  commonly  is,  when 
ihe  form  in  which  it  is  exhibited  is  oral  deposition)  suppose 
il  sot  promissory  but  assertory;  as  it  most  communfy  is 
«li«n  the  form  is  that  of  a  deposition  already  written. 

Here,  at  any  rate,  tbe  distinction  vanishes :  in  so  far  as 
the  deposition  is  incomplete,  just  so  far  it  Is  false. 

Rejoinder. — Incomplete,  and  therefore  false — admitted. 
But  the  proposition  in  which  the  falsehood  resides  is  al- 
inrether  different  in  this  case  from  what  it  is  in  those.  In 
tin*  case,  the  false  fact  is  but  one,  and  that  one,  whatever  be 
dw  mattei-  in  dispute,  always  the  same ;  viz.  the  completL-negs 
of  tbe  oarration  that  has  just  been  enbibited.  Whereas,  if 
tte  nsrralion,  so  far  as  it  goes,  conlains  false  facts,  false 
■wt  I  lions,  of  any  other  kind,  every  one  is  distinct  from 
erery  other — every  one  of  a  complexion  peculiar  to  ttie  in- 
dividual cause. 

The  difierence  which  exists  between  falsehood  consisting 
■B  a  false  assertion  of  completeness,  and  falsehood  at  large, 
is  not  the  only  reason,  northe  chief  reason,  for  expressing  the 
tPO  modes  of  imperfection  by  ditferent  appellations.  They 
COdftitute  two  different  objections  against  the  trustworthiness 
af  endence :  objections,  of  which  the  one  may  exist  without 
At  other. 
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necessary.  If  three  of  these  only  be  proved  (say 
each  of  them  by  two  witnesses,  the  testimony 
of  each  witness  being  correct  in  the  extreme) 
and  not  the  fourth,  the  plaintiff  will  he  as 
ettectually  debarred  of  his  right,  as  if  there  had 
not  been  a  single  particle  of  truth  in  the  tes- 
timony of  so  much  as  one  of  their  number. 

Incorrectness,  mendacity,  and  incompleteness 
— such  are  the  imperfections  from  whicli  it  will 
be  the  object  of  the  legislator  to  preserve,  on 
each  occasion,  the  evidence  that,  in  the  shape 
of  human  testimony,  comes  to  be  presented  to 
the  judge. 

The  idea  of  incorrectness  being  included  in 
that  of  mendacity,  the  mention  of  the  word  in- 
correctness may  be  apt  to  appear  superfluous. 

The  distinction  will,  however,  be  found  to  be 
highly  material,  and  that  to  more  purposes  than 
eon. 

1.  In  the  first  place,  as  will  be  seen,  the  list 
of  securities  is  not  the  same  in  the  two  cases. 
Suppose  bojid  fides,  for  example ;  prompting, 
suggestive  indication  and  interrogation,  would 
in  many  cases  be  highly  conducive  to  the  cor- 
rect and  complete  disclosure  of  the  truth  of 
the  case;  highly  useful  against  false  assevera- 
tion, false  negation,  and,  in  particular,  false 
omission ;  and,  comparatively  speaking,  free 
from  danger:  suppose  mala  Jhks,  the  same  sort 
of  assistance  may  be  lo  be  guarded  against  with 
the  legislator's  utmost  anxiety  and  diligenee. 

2.  The  other  purjiose  regards  punishment. 
Unaccompanied  with  temerity,  simple  incorrect- 
ncis  presents,  it  is  obvious,  not  the  least  de- 
mand for  punishment ;  accompanied  with  te- 
merity, it  may  present  a  demand  for  punish- 
ment, viz.  in  some  comparatively  inferior  de- 
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gree,  not  rising  above  that  which  is  insuperably 
attached  to  the  burthen  of  rendering  pecuniary 
satisfaction  in  case  of  injury  :  accompanied  with 
vuiUiJides,  it  rises  into  that  serious  crime,  which, 
by  a  very  intimate,  though,  as  will  be  seen,  a 
very  unfortunate,  association,  has.  in  the  cases 
where  punishment  has  been  attached  to  it,  been 
designated  by  the  name  of  perjury. 

So  far  as  tlie  failure  is  accompanied  with 
hwa  fides,  the  legislator  finds,  by  the  supposi- 
tion, no  will  acting  in  opposition  to  him ;  he 
has  scarce  any  difficulty  to  contend  with ;  the 
demand  for  securities  is  inconsiderable.  When, 
on  the  contrary,  the  transgression  is  accom- 
panied by,  and  originates  in,  mala  fides,  it  ori- 
ginates in  design,  in  fraud ;  he  finds  human  icill, 
perverse  will,  acting  against  him  with  all  its 
might ;  and  all  the  securities  he  can  muster,  with 
aJi  the  force  it  is  in  his  power  to  give  to  them, 
prove  but  too  often  inadequate  to  his  purpose. 

Were  it  possible  for  the  legislator,  viewing 
each  transaction  from  his  distant  station,  to 
draw  a  line  in  each  instance  between  the  two 
caKS.  and  say  to  himself,  this  man  is  in  mala 
f4es,  but  this  other  in  bona  Jides ;  his  task 
would  still  be  comparatively  an  easy  one.  Un- 
fitrtunately,  from  the  distant  station  he  oc- 
cupies, no  such  determinate  line  can  be  drawn: 
of  one  sort  of  man,  he  may  say  he  is  most  Hkely 
to  be  in  mala  Jides,  as  in  the  case  of  an 
accomplice  ;  of  another  sort,  he  is  most  likely 
lo  be  ID  bona  Jides,  as  in  the  case  of  official  evi- 
dence :  *  but,  with  sufficient  grounds  of  assur- 

See  Book  IV.    Prz-appoisted,  Chapter  8.    O^cUsl 
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ance,  he  can  never  ground  his  arrangements  es- 
clusively  either  on  the  one  supposition  or  on  the 
other,  in  any  instance.  A  determination  of  this 
kind  must  either  be  abandoned  altogether,  or 
(under  favour  of  the  appropriate  information,  ex- 
tractible  from  each  individual  case)  entrusted  to 
the  probity  and  prudence  of  the  judge. 

There  being  no  individual  whatever,  of  whom 
the  legislator,  in  his  position,  can  be  warranted 
in  regarding  himself  as  completely  sure  that  his 
testimony  will  be  altogether  pure  from  mala 
fuks  ;  there  is  no  individual  soever,  for  whose 
case  he  can  avoid  providing, — to  be  applied 
eventually  at  least,  and  sooner  or  later, — what- 
ever securities  it  is  in  his  power  to  supply,  for 
the  purpose  of  combating  those  sinister  motives, 
to  the  action  of  which  human  testimony  can 
never  cease  to  be  exposed. 

To  the  three  imperfections  above  enumerated, 
must  be  added,  for  practical  reasons  that  will 
be  presently  seen,  thai  of  indistinvbiess ;  an  im- 
perfection which,  though  not  exactly  synony- 
mous either  with  incorrectness  or  incomplete- 
ness, may,  according  to  circumstances,  have 
the  effect  of  either.  In  truth,  one  of  the  two 
effects  it  must  be  attended  with,  to  be  capable 
of  giving  birth  to  deception,  and  thence  to  mis- 
decision  :  if  it  be  not  productive  of  this  bad 
effect,  the  only  remaining  bad  effects  of  which 
it  is  capable  of  being  productive,  (and  of  those 
it  is  but  too  apt  to  be  productive),  are  reducible 
to  the  heads  of  vexation,  expence,  and  delay. 

To  the  consideration  of  the  dangers  to  be 
guarded  against  by  the  securities  in  question, 
must  be  added  that  of  the  stations  to  be  guarded 
agidnst  those  dangers:  these  are,  all  of  them,  re- 


ducible  to  two ;  that  of  the  deponent,  and  that 
of  the  judge. 

Under  the  designation  of  deponent  must  here 
be  comprised,  not  only  extraneous  witnesses, 
but  each  and  every  party  in  the  cause  ;  where  it 
happens  to  him,  whether  at  his  own  instance  or 
that  of  an  adversary,  to  deliver  his  testimony  in 
the  cause.* 


•  Witness  (lo  speak  here  of  deposing  witness)  is  an  ap- 
pellation that  with  propriety  may  be,  and  sometimes  at  least 
«C  necesdity  must  be,  applied  to  the  designation  of  every 
perton  whose  discoiir!^,  when  exhibited  to  a  court  of  Justice, 
a  employed  in  the  character  of  testimony,  or  say  evidence.  If 
diit  be  true,  it  must  be  applied,  ewery  now  and  then,  to 
ibiM  who  are  parties  in  the  cause,  as  well  as  to  persons, 
who,  not  bein^  parties,  are  more  commonly  meant  when  (he 
««rd  wilnesi  is  employed. 

At  any  rate,  it  must  surely  appear  strikingly  inconsistent 
tod  incongruous, — after  speaking  of  a  person  as  onewho  has 
Wen  deposing,  givinf^  testimony,  whose  testimony,  or  depo- 
tnsatioo.or  examination,  has  been  given  in, — to  deny  that  he 
n»  acted  in  the  character  of  a  deponent,  an  examinee,  or  a 
ntncn. 

Yet,  somehow,  (such  Is  the  perversity  and  inconsistency  of 
bi^a^),  a  notion  seems  generally  to  have  obtained,  of  a 
ion  of  incompntibility,  (whether  natural  or  factilioua,  seems 
Mt  to  have  been  distinguished),  between  the  character  of  a 
Mf^  and  the  character  of  a  witness :  insomuch  that,  wheti 
iStias  or  Sempronius  is  spoken  of  as  being  a  party  in  the 
can*,  we  conceive  of  him  as  of  course,  as  not  having  acted, 
■or  being  about  to  act,  in  the  character  of  a  witness :  and 
(  OMttrso,  if  he  is  spoken  of  in  the  character  of  a  witness  in 
Ike  cause,  we  conceive  of  him,  aa  of  course,  as  not  bearing 
uy  «ach  relation  as  that  of  party  to  the  cause. 

Tli»8  conception,  partial  and  erroneous  as  It  is,  is  receiving 
MMlinual  support  from  one  of  those  maxims  of  teclmtcid 
jatisprudence,  which,  famihar  as  they  are,  are  yet,  in  every 
uaaginiible  sense,  false.  Nemo  (to  take  it  in  the  language 
in  which  it  probably  originated)^ — nemo  debet  esse  testis  in 
prvprid  catifd.  That  it  ought  not,  in  any  case,  to  be  con- 
■idmd  aa  founded  in  utility,  reason,  and  justice,  is  an 
ppiaioii  which  will  be  receiving  continual  support  in  thepre- 
peu  of  this  work.     That,  in  point  of  fact,  in  the  practice  of 


The  quarter  from  which  the  imperfections 
above  mentioned  are  most  to  be  apprehended,  is 
evidently  that  of  the  witness.     But  as  judges, 

a  of  law,  it  is  not  acted  upon  willi  anything  like  c 
tency, — that  the  extent  in  nhich  it  is  departed  from  is  liltk, 
if  at  all,  leas  than  that  in  wbich  it  is  observed, — will  also  ap- 
pear as  we  advance.  No  man.  not  even  a  judge,  was  ever 
absurd  enough  to  pay  the  smallest  regard  to  it  in  the  bosom 
of  hia"own  family.  Yet,  somehow  or  other,  (such  is  the  force 
of  prejudice,  especially  when  produced  and  supported  by 
power),  it  bas  had  the  etTect  of  causing  the  characters  of 
party  and  witness  to  be  generally  considered  as  incompatible 
and  mutually  exclusive. 

It  will  be  seen  as  we  advance,  that,  among  the  numerous 
instances  in  which  a  party  is  admitted,  and  even  compelled, 
to  act  in  the  character  of  a  witness,  there  is  not  one  in  wliicb 
bis  reception  in  that  character  can  in  that  instance  be  justi- 
fied but  by  reasons  which  apply  with  equal  force  to  justify 
it  in  every  other  instance, — in  the  instances  in  which  he  is 
not  compelled,  or  not  admitted.  By  the  caprice  or  sinister 
policy  of  men  of  power,  a  man  may  be  excluded  frora  being 
heard,  in  the  character  of  a  rfeposiny  wiiness;  but,  at  any 
rate,  he  can  not  be  prevented  from  having. existed,  in  the 
character  of  a  percipient  witness.  He  may  be  excluded  from 
speaking  in  a  court  of  justice ;  but  he  cannot  be  prevented 
from  having  seen,  or  heard,  or  felt,  whatever  may  be  to  be 
seen,  or  heard,  or  felt,  in  other  places. 

Meantime,  numerous  {as  it  will  be  seen)  are  the  cases, 
in  which  arrangements  that  apply  with  propriety  to  the 
case  of  a  witness  who  Is  at  the  same  time  a  party,  do  not 
apply  with  propriety  to  the  case  of  a  witness  who  is  not  m 
party  to  the  cause ;  and  vice  veTs4.  On  this  account,  ia 
speaking  of  a  witness,  it  is  absolutely  necessary  to  adopt 
some  mode  of  distinction,  to  denote  whettier  he  does  or 
does  not  stand  in  the  relation  of  a  party  to  the  cause.  To 
this  purpose  may  be  employed,  on  the  one  hand,  the  ad- 
junct extraneous,  the  phrase  extraneous  (or  say  non-litigant) 
witness;  on  the  other  hand,  the  phrases  self-regarding  wii- 
nets,  non-litigant  witness,  deposing  or  testifying  party.  Of 
the  extraneous  or  non-litigant  witness,  the  tesltnumi/,  the 
depoation,  the  evidence,  may  accordingly  be  ternied  exlra- 

it  testimony,  deposition,  evidence :  of  the  litigant  witness, 
the  deposing  or  testifying  party,  self-reijarding  testimony, 
depoBition,  evidence. 
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aa  well  as  wituesses,  are  men,  both  of  them 
exposed,  though  not  altogether  equally  ex- 
posed, to  the  seduction  of  sinister  interest ;  the 
station  of  the  judge  is  not,  any  more  than  that 
of  the  witness,  to  be  wholly  overlooked  in 
Ae  precautionary  arrangements  taken  on  this 
potutd.  As  it  may  be,  in  a  certain  sense,  the 
interest,  and  at  any  rate  the  endeavour,  of  the 
witness,  to  suppress  the  truth,  in  the  whole,  or 
iapait,  so  may  it  be  that  of  the  judge:  as  it 
msy  be  the  endeavour  of  the  witness  to  convey 
hue  impressions  to  the  judge,  so  may  it  be 
that  of  the  judge  to  receive,  or  to  have  a 
pretence  for  acting  as  if  he  had  received,  such 
Wse  impressions,  in  preference  to  true  ones. 
Id  a  certain  sense,  the  judge  will  always  have 
Ml  interest  in  receiving  the  evidence  in  an  in- 
OMnplete  state ;  because  the  further  it  is  from 
being  complete,  the  less  his  trouble.  One 
qiecies  of  sinister  interest  there  is,  the  love  of 
aue,  by  which,  on  every  occasion,  the  judge 
will  be  prompted  to  receive  the  evidence  in  an 
incomplete  state.  The  influence  of  this  cause 
of  seduction  will  become  but  too  manifest  as  we 
wivaace.* 

This  interest  is,  on  this  occasion,  the  more 
dangerous,  inasmuch  as  it  is  opposed  with  so 
little  force  by  the  tutelary  sanctions,  the  poli- 
tical and  the  popular;  and  its  agency  is  so  little 
apt  to  betray  itself  to  the  eyes  of  those  to 
whoin  the  application  of  the  castigatory  force  of 
tiiese  sanctions  respectively  appertains.  The 
exertions  a  man  makes  in  this  way,  to  preserve 
himself  from  trouble,  are  oftentimes  scarce  per- 
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ceptible  even  to  himself.  Against  corruption  on 
the  part  of  a  judge,  all  mankind  are  up  in  arms ; 
all  mankind  are  constantly  upon  the  watch :  ready- 
to  impute  it,  upon  strong  grounds,  upon  slight 
grounds,  and  sometimes  without  any  grounds. 
To  precipitation,  to  inattention,  on  the  part  of 
the  judge,^ — -his  suitors,  his  auditors,  his  supe- 
riors, in  short,  mankind  in  general,  are  compa- 
ratively inattentive. 

The  transgression  of  the  deponent  is  as  no- 
thing, any  further  than  as  it  is  productive  either 
incidentally  of  vexation,  expense,  and  delay,  or 
ultimately  of  misdecision,  the  transgression  of 
the  judge.  But  of  the  judge's  [wssible  sphere 
of  transgression,  that  of  the  deponent  forms  no 
more  than  a  part.  On  the  part  of  the  judge, 
misdecision  may  indeed  have  been  produced 
by  some  transgression  (occasioned  either  by  his 
inattention,  or  by  his  ill-directed  attention)  on 
the  part  of  the  evidence.  But  it  is  equally 
possible  for  the  judge  to  transgress,  to  misde- 
cide,  without  any  regard  to  the  evidence.* 

Correspondent  to  the  nature  of  the  several 
imperfections,  is  that  of  the  respective  reme- 
dies. To  incorrectness  and  mendacity, — detec- 
tion ;  and  thence,  if  possible,  correction,  by 
the  substitution  of  correct  evidence  in  the  place 
of  it.  To  incompleteness, — detection  of  the  in- 
completeness,  and  thence   acquisition  of  evi- 


•  In  general,  whatever  Becurtty  serves  to  guard  the  staUon 
of  deponeol,  by  operaiing  as  a  check  to  transgression  in  bia 
iphere,  will  apply,  with  more  or  less  efficiency,  to  the  station 
of  judge,  by  oporalin^  :is  a  chock  to  transgression  iu  that 
superior  sphere.  But  there  are  some,  ptiblicity  for  example:, 
that  apply,  either  exclusively  or  with  a  more  particular 
energy,  to  the  ttation  of  judge. 
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dence  concerning  the  facts,  not  brought  forward 
by  the  evidence  in  its  original  incomplete  state. 

A  remedy  of  a  higher  nature  than  the  above 
— a  remedy  never  to  be  lost  sight  of  in  such 
remedial  measures,  such  securities  for  trust- 
worthiness, as  come  to  be  employed, — is  prercn- 
iim  in  the  first  instance :  prevention  of  incor- 
rectoess  and  mendacity,  especially  the  latter : 
prevention  also  of  incompleteness. 

But  the  two  objects — detection  on  the  one 
band,  prevention  on  the  other — these  two  ob- 
jects, distinct  as  they  are  in  a  theoretical  view, 
will,  in  a  practical  point  of  view,  be  found  to 
coincide.  Why? — because  the  one  of  them 
cannot  be  pursued  but  tlirough  the  other :  the 
means  by  which   the  prevention  of  the   mal- 

Enctice  is  aimed  at,  being  no  other  than  those, 
y  the  use  of  which,  supposing  the  mal-prac- 
tice  hazarded,  detection,  it  is  wished  and  ex- 
pected, may  ensue.  The  witness  is  encom- 
passed with  the  fear  of  detection,  and  of  the 
UQpleasant  consequences  in  its  train  ;  a  misad- 
Tfinture  which  lie  sees  ready  to  befal  him,  in 
tbe  event  of  his  swerving  from  the  path  of 
truth.  The  prospect  of  this  miscarriage  is  before 
Ub  eyes  ;  and,  by  the  fear  which  it  inspires,  the 
wish  and  expectation  is,  that  his  footsteps  will 
aU  along  be  confined  to  that  desirable  path,  the 
floly  one  tliat  leads,  directly  at  least,  to  justice. 
By  the  detection  and  correction  of  the  above 
aereral  imperfections  on  the  part  of  the  evi- 
dence; the  danger  of  the  correspondent  failures 
on  the  part  of  the  judge,  viz.  deception,  and 
non-information,  and  in  either  case  misdecision, 
is  ob™ted,  as  far  as  that  danger  has  its  source 
in  the  tenor  of  the  evidence. 


272  SECURITIES.  [Book  IL 

To  the  above  imperfections  and  dangers,  the 
remedies  immediately  applicable  are  as  above. 
These,  however,  being  altogether  obvious,  too 
completely  so  to  be  the  objects  of  remark,  are 
not  the  remedies,  are  not  the  securities,  we  are 
in  quest  of.  If  they  are  worth  mentioning  here, 
it  is  only  in  the  way  of  memento,  not  of  in- 
struction, and  for  the  purpose  of  keeping  the 
line  of  investigation  and  arrangement  unbroken 
and  complete.  The  remedies  that  require  re- 
search, and  are  of  a  nature  to  pay  for  it  by 
their  importance,  are  those  remedies  of  a  higher 
order  that  will  meet  us  a  little  farther  on,  under 
the  appellation  of  securities  for  trustworthiness 
in  testimony. 

Among  these,  so  far  are  they  from  being 
obvious,  we  shall  find  some,  and  those  among 
the  most  efficient,  which,  with  a  comparatively 
narrow  exception,  have  hitherto  remained'  hid- 
den from  the  eyes  of  the  most  enlightened 
nations  on  the  globe. 
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CHAPTER  III. 

IKTERNAL  AND  EXTERNAL  SECURITIES  FOR  THE 
TRUSTWORTHINESS  OF  TESTIMONY  ENUME- 
RATED. 

Correctness  and  completeness  may  be  called 
the  primary  qualities  desirable  in  testimony. 
There  are  others,  which  may  be  called  se- 
eondary  qualities,  and  which  are  desirable  for 
the  sake  of  the  primary. 

To  facilitate  the  conception  and  comprehension 
of  the  several  secondary  qualities  that  promise 
to  operate,  on  the  part  of  an  aggregate  mass  of 
testimony^  in  the  character  of  securities  for  its 
trustworthiness,  that  is  to  say,  for  its  correctness 
and  completeness ;  it  may  be  of  use  that  the 
Header  should,  m  the  first  place,  be  in  possession 
of  a  naked  list  of  them.  From  the  inspection 
of  that  list,  some  general  conception  may  be 
formed  of  them  in  the  first  instance :  by  a  se* 
paiate  consideration  of  each  article,  that  con« 
ception  will  be  cleared  and  fixed  as  we  advance. 

To  avoid  the  harsh  effect  which  would  re- 
sult from  the  finding  or  making  an  abstract 
appellation  correspondent  to  each  quality,  it 
may  be  necessary  to  discard  the  corresponding 
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list  of  substantives,   and  confine  ourselves  to 
adjectives. 

In  relation  then  to  an  aggregate  mass  of 
evidence,  and  to  each  the  several  testimonies  of 
which  it  may  happen  to  be  composed,  there 
will  be,  or  there  may  be  (let  us  say)  reason  to 
desire  that  it  may  be  as  follows  : — 

1 .  Particular ;  as  particular  as  possible :  as 
special  as  possible,  down  to  individuality :  and 
besides  that,  circumstantial;  of  which  distinc- 
tion in  its  place. 

2.  Recollected ;  sufficiently  recollected :  the 
deponent,  before  the  delivery  of  his  testimony 
is  concluded,  having  possessed  and  employed 
whatever  portion  of  time  may  have  been  ne- . 
cessary  to  his  bestowing  upon  it  the  primary 
qualities  of  correctness  and  completeness. 

3.  Unpraneditated :  that  is,  not  sufficiently 
recollected  for  any  such  purpose  as  that  of 
mendacious  invention.  This  and  the  preceding 
quality  are  evidently  opposite  to  each  other, 
and  to  a  certain  degree  incompatible.  To  de- 
termine how  to  reconcile  them  in  so  far  zs  they 
may  be  reconcilgable,  and  which  to  sacrifice  in 
so  far  as  they  may  be  irreconcileable,  will  be 
amongst  the  nicest  and  most  difficult  problems 
that  can  be  presented  by  the  subject  to  the  skill 
of  the  legislator. 

4.  Assisted  by  suggestions  ab  ej-trH ;  viz.  m 
go  far  as  such  suggestions  may  be  necessary 
to  the  assistance  of  recollection — true  unfeigned 
recollection. 

5.  Unassisted  by  mendacity- serving  sug- 
gestions ab  crtrii ;  unassisted  by  any  such  sug- 
gestions, true  or  false,  as,  in  case  of  a  disposi- 
tion to  mendacity,  may  enable  the  deiwnent  to 
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give  to  his  mendacious  statements  an  air  of 
truth,  so  as  to  enable  him  to  produce  the  de- 
ception he  aims  at  producing,  in  the  mind  of  the 
judge.  Another  pair  of  opposite  quahties — 
further  demand  for  reconciliation  as  far  as 
practicable,  and,  beyond  that  point,  for  sacri- 
fices on  one  or  both  sides. 

6.  Interrogated:  called  forth  by  interrogation: 
by  examinatiou^questions— interrogatories, — 
and,  for  the  sake  of  correctness  and  completeness, 
theete  questions  put  on  all  sides — put  by  every 
individual  in  whose  person  a  mass  of  appro- 
priate information,  qualifying  him  for  putting 
apt  questions  {i.  e.  questions  calculated  to  con- 
tribute to  the  trustworthiness  of  the  testimony, 
either  in  the  article  of  correctness  or  in  the 
article  of  completeness)  is  united  with  a  degree 
of  interest,  and  thence  with  a  degree  of  zeal, 
tttfficient  to  produce  the  exertion  necessary  to 
die  purpose. 

7.  /)i>(/nc/ as  to  the  expression.  Of  indistinct 
expression  the  consequence  may  be,  either  to 
cause  the  testimony,  though  correct,  to  pro- 
duce the  effect  that  would  have  been  produced 
by  testimony  of  a  different  purport,  and  failing 
in  respect  of  correctness  or  completeness  ;  or, 
l«r  appearing  to  express  something,  when  on  a 
dear  examination  it  would  be  found  to  express 
nothing,  to  preserve  a  witness  whose  discourse 
bu  been  no  more  than  equivalent  to  silence, 
{tvm  aiFording  those  indications,  which  silence, 
ivhen  manifest,  affords  in  the  character  of  cir- 
cumstantial evidence  to  the  prejudice  of  the 
dnoerity  and  probity  of  him  by  whom  such  re- 
serre  is  persevered  in. 


276 


8.  Expressed  by  permanent  signs :  such, 
for  example,  as  those  of  which  written  dis- 
course is  composed.  If,  destitute  of  the  sup- 
port of  those  permanent  signs,  it  be  limited  to 
such  evanescent  signs  as  those  of  which  oral 
discourse  is  composed,  it  will  be  Hable  to  pro- 
duce deception,  as  in  case  of  indistinctness : 
unrecollected,  when  occasion  comes  for  re- 
collecting it,  it  will  be  tantamount  to  silence, 
except  as  to  the  affording  of  those  instructive 
indications  which  silence  is  so  frequently  cal- 
culated to  afford  in  the  character  of  circum- 
stantial evidence  :  misrecollected,  it  will,  though 
originally  correct,  be  converted  into  some  mo- 
dification or  other  of  incorrect,  erroneous,  and 
perhaps  deceptitious,  evidence. 

If  substantives  correspondent  to  these  several 
adjectival  e.\pressions — abstract  terms  corre- 
sponding to  those  several  concrete  terms — were 
already  in  use  or  capable  of  being  put  into  use, 
they  would  be  equivalent  to  Uiose  which  follow ; 
of  which  some  are  already  in  use,  others  have 
been  constructed  for  the  purpose. 

1.  Particularity. 

2.  R'ecollectedness :  viz.  to  the  purpose  of 
correct  and  complete  information. 

3.  Unpremeditatedness  :  viz.  to  the  purpose 
of  mendacious  invention. 

4.  Suggestedness :  viz.  in  so  far  as  necessary 
to  the  purpose  of  correctness  and  completeness. 

5.  Unsuggestedness :  viz.  when  not  necessary 
to  these  purposes;  more  especially  when  coq- 
ducive  to  the  purpose  of  mendacious  incorrect- 
ness, or  its  equivalent,  intentional  suppression, 
productive  of  intentional  incompleteness. 


INTERNAL  AND  EXTICRNAL. 

6.  lnterTX)gatedness:  if  a  conjugate  of  so  harsh 
a  form  may,  for  the  purpose  of  the  moment, 
be  endured. 

7.  Distinctness  :  viz.  in  point  of  expression. 

8.  Permanence  :  viz.  in  respect  of  tlie  nature 
«f  the  signs  to  which  it  is  committed. 

Such  is  the  list  of  qualities  that  have  pre- 
sented themselves  in  the  character  of  securities, 
intemai  securitie;*,  for  trustworthiness,  for  cor- 
rectness and  completeness,  in  the  aggregate 
mass  of  testimony.  It  remains  to  bring  to 
view  those  arrangements  which  present  them- 
selves in  the  character  of  external  securities, 
with  reference  to  the  same  purpose :  arrange- 
ments tending  to  secure,  on  the  part  of  a  mass  of 
testimony,  those  desirable  qualities,  which  have 
been  enumerated  under  the  name  of  internal 
securities.  These  seem  all  of  them  referable 
la  one  or  other  of  the  following  heads,  viz. 
-1.  Panishraent:  (including,  in  case  of  speciaJ 
injury  to  individuals,  the  burthen  of  satisfac- 
tion in  so  far  as  it  tends  to  operate  in  the  cha- 
racter of  punishment) :  arrangements  calculated 
to  attach  punishment,  in  the  character  of  an 
eventual  consequence,  to  incorrectness  or  in- 
completeness of  testimony,  when  accompanied 
with  blame,  whether  in  the  shape  of  mendacity 
w  temerity.  In  case  of  manifest  mendacity  or 
intentioaal  silence,  on  the  part  of  defendant  or 
fdaiDtifT,  when  called  upon  to  depose ;  loss  of 
cuise,  that  is,  loss  of  the  advantages,  or  subjec- 
lioD  to  the  inflictions,  at  stake  upon  the  cause, 
may  be  considered  as  a  ^^ort  of  virtual  punish- 
Bwot,  growing  naturally  out  of  the  offence. 

2.  Oath  :  arrangements  attaching  the  sort  of 
cerraioDy  so  called  to  the  act  of  deposition. 


for  the  purpose  of  causing  punishment  from  a 
supernatural  source  to  attach  upon  the  act, 
in  case  of  mendacity ;  a  species  of  misbehaviour, 
which,  on  the  occasion  of  the  association  so 
formed,  receives  the  appellation  of  peijwy. 

3.  Infamy :  arrangements  followed,  or  de- 
signed to  be  followed,  by  the  eflect  of  attaching 
to  false  testimony,  through  punishment  or  other- 
wise, the  sort  of  ideal  burthen  characterized  by 
a  variety  of  denominations,  such  as  infamy,  igno- 
miny, shame,  disgrace,  dishonour,  disrepute : 
in  other  words,  causing  the  punishment  of  the 
moral  or  popular  sanction  to  attach  upon  the 
offence. 

4.  Interrogation:  arrangements  conferring 
on  the  difl'erent  classes  of  persons  already 
spoken  of,  those  powers,  the  application  of 
which  to  the  deponent  produces  on  his  part  an 
obligation  more  or  less  coercive  and  efficient, 
in  respect  to  the  furnishing  such  ulterior  in- 
formation as  the  questions  put  in  virtue  of 
such  powers,  call  for  at  his  hands.  To  this 
head  belongs,  in  the  language  peculiar  to  the 
English  law,  cross-examination,  and  its  oppo- 
site, examination  in  chief. 

5.  Reception  in  the  viva  voce,  or  ready-written 
form,  or  both,  according  to  circumstances : 
arrangements  leaving  it  in  the  power  of  the 
judge,  under  such  restrictions  (if  any)  as  may 
be  needful,  to  receive  the  testimony  in  the  one 
fonn,  or  in  the  other,  or  in  the  one  after  the 
other,  according  to  the  exigencies  of  each  in- 
dividual case  :  in  the  vivti  voce  form,  to  sa^e  the 
superior  expense,  delay,  and  vexation,  incident 
in  general  to  the  ready-written  form,  and  to 
avoid  giving  facility  to  mendacious  inyentioo : 
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m  the  ready-written  form,  when  ulterior  time 
for  recollection  and  niethodization  seems  requi- 
site to  the  purpose  of  correctness  and  com- 
pleteness, and  when  the  expected  advantage  in 
these  respects  is  such  as  promises  to  overba- 
lance the  delay,  vexation,  and  expense. 

6.  Notation:  or  say  recordation,  registration, 
Hcription,  note-taking,  miimte-taking,  minu- 
ting down  the  evidence :  the  operation,  by 
which,  testimony,  when  delivered  in  the  v'tvd 
voce  form,  is  made  to  receive  the  above-men- 
tioned quality  of  permamitce ;  and  in  that 
respect  is,  or  may  be,  put  upon  a  footing  with 
ready-written  testimony. 

7.  Publicity:  arrangements  tending  to  in- 
crease the  number  of  the  persons  to  whose 
cognizance  the  testimony,  on  the  occasion 
oC  its  issuing  from  the  lips  or  the  pen  of 
the  deponent,  may  convey  itself.  The  virtue  of 
tins  security  applies  itself  partly  to  the  station 
of  the  deponent,  partly  to  the  station  of  the 
judge ;  to  that  of  the  deponent,  by  leaving  or 
throwing  open  the  door,  in  case  of  incorrectness 
or  incompleteness,  to  correction  and  completion 
by  opposite  or  supplemental  evidence  :  to  both 
stations,  by  giving  (by  the  same  means)  in- 
oeased  probability  to  eventual  punishment, 
nz.  legal  punishment,  and  by  introducing  and 
meogthening  the  force  of  that  punishment  of 
the  moral  sanction,  which  for  its  application 
■either  requires,  nor  is  accompanied  by,  the 
fbnns  and  ceremonies  of  procedure. 

To  this  head  belong  the  arrangements  indi- 
cated by  the  words  open  doors,  courts  of  suffi- 
cient amplitude,  liberty  of  publication,  publica- 
tioD   by  authority,   whether    of  the  minuted 
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vivd-voce    testimony,   or  of   the  ready-written 
depositions. 

To  this  head  also  belongs  the  opposite  of 
publicity,  privacy  or  secrcty,  in  so  far  as  any 
case  may  arise  presenting  a  sufficient  demand 
for  arrangements  directed  to  that  end.  In 
some  cases,  secrecy  may  be  subservient  to 
correctness  and  completeness ;  viz.  by  with- 
holding from  a  mendaciously-disposed  deponent 
mendacity-serving  information:  in  other  cases, 
■whatever  use  it  is  susceptible  of  will  be  con- 
fined to  the  prevention  of  vexation — of  that 
vexation,  which,  it  will  be  seen,  is  liable  to 
spring  in  various  shapes  out  of  the  communica- 
tions liable  to  be  made  by  the  unrestrained 
divulgation  of  judicial  evidence. 

8.  Counter-evidence :  arrangements  for  giv- 
ing admission  to  such  evidence  from  whence 
opposition  may  come  to  be  presented  to  the 
testimony  in  question  :  evidence  tending  to  the 
correction  of  it,  and  thence  convicting  it  of  in- 
correctness, or  to  the  filling  up  of  the  deficien- 
cies intentionally  or  unintentionally  left  in  it, 
and  thence  convicting  it  of  incompleteness. 

9.  Investigation :  arrangements  designed  or 
tending  to  promote  the  discovery  of  one  article 
of  evidence  through  the  medium  of  another : 
the  discovery  of  a  lot  of  testimonial  evidence, 
for  example,  of  a  sort  fit  to  be  lodged  in  the 
budget  of  ultimately  employable  evidence; 
whetlier  the  article,  by  means  of  which  it  is 
discovered,  be,  or  be  not,  itself  fit  to  be  so  dis- 
posed of,  fit  to  be  attended  to  in  that  character  : 
the  finding  out,  for  example,  a  person  who  was 
an  eye-witness  of  the  transaction,  bv  the  ex- 
amination of  a  person  who  was  not  bimsetf  an 
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eye-witness  of  it,  but  heard  the  other  speak  of 
lumself  as  having  been  so. 

Arrangements  competent  to  the  process  of 
investigation,  as  here  described,  are  in  every 
case  necessary,  to  preserve  the  aggregate  mass 
of  evidence  from  being  untrustworthy  and  de- 
ceptitious  on  the  score  of  incompleteness.* 

The  bst  of  arrangements  presenting  tiiem- 
selves  as  capable  of  being  employed  in  the 
cfaamcter  of  securities  against  deception  and 
misdecision,  being  thus  numerous  and  multifa- 
rious ;  to  enable  the  mind  to  obtain  a  clear  and 
comprehensive  view  of  them,  in  respect  of  their 
mutual  relations, — to  observe  in  what  respects 
they  severally  agree,  in  what  others  they  dis- 
agree, and  how  it  is  that  these  diH'erent  means 
co-operate  in  their  several  spheres,  and  become 
conducive  to  the  common  end, — it  may  not  be 
amiss  to  divide  tliem  into  groups. 

I.  In  the  first  group  come  the  topics  of 
punishment,  oaths,  and  shame — all  consi- 
dered as  capable  of  being  applied  for  the 
prevention  of  false  testimony ;  each  of  them 
indicative  of  a  mass  or  source  of  evil,  by  the 
fax  of  which  it  is  designed  that  a  person, 
exposed  to  the  temptation  of  delivering  false 
teramony,  sliall  be  deterred  from  the  act.  So 
far<as  these  three  articles  are  concerned,  the 
ol^ect  of  the  legislator  is,  so  to  manage,  as  that 
a  person  exposed  to  the  temptation  of  falling 

*  This  last  article  in  the  list  of  aecurities,  which,  aa  the 
Widti'  will  have  seen,  is  a  securitv,  not  for  the  correctness  of 
e  article  of  evidence,  but  for  the  completeness  of  the 
ss,  belongs  to  the  head  of  Forth  com  ingn  ess,  which 
red  by  the  Author  to  form  part  of  a  work  on  Pro- 


into  that  species  of  delinquency,  by  which  false 
testimony,  and  with  it,  the  danger  of  decep- 
tion, is  produced,  may  never  be  without  an 
adequate  motive  (at  least,  a  motive  bidding  as 
fair  as  possible  to  prove  adequate)  for  strength- 
ening him  against  the  temptation,  in  such  man- 
ner as  to  prevent  his  yielding  to  it.  The 
course  taken  by  these  three  securities  for  re- 
straining the  person  in  question  from  falling 
into  the  obnoxious  practice,  is  by  operating 
upon  his  will ;  and  that  in  such  manner  as  to 
overcome,  in  a  direct  way,  whatever  inclination 
he  might  otherwise  have  to  do  those  things, 
which  in  this  case  ought  not  to  be  done. 

2.  In  the  next  group  come  the  securities, 
which,  without  applying  directly  to  the  will  of 
the  deponent,  aim  at  doing  whatsoever  may, 
without  preponderant  inconvenience,  be  possible 
to  be  done,  towards  depriving  him  of  the  power, 
(supposing  on  his  part  the  existence  of  the 
inclination)  to  give  into  the  obnoxious  practice. 
To  this  head  belong  the  taking  away  the  faculty 
of  premeditation  (premeditation  considered  as 
a  source  of  falsehood)  so  far  as  can  be  done 
without  prejudice  to  recollection,  to  recollection 
considered  as  a  source  of  truth ;  and  the  de- 
priving him  of  the  faculty  of  receiving,  from 
without,  mendacity- serving  information  (infor- 
mation considered  as  a  source  of  falsehood) 
without  prejudice  to  the  faculty  of  receiving, 
also  from  without,  veracity-serving  information, 
information  considered  as  a  source  of  truth ; 
that  is,  information  for  the  assistance  of  the 
faculty  of  recollection ;  the  only  way  in  which 
information  from  without  can  in  any  way  be 
contributory  to  that  useful  purpose. 


.8.  To  the  third  group  belong  those  securities 
which  operate  by  lending  the  powers  of  the 
law  to  the  procuremeut  of  all  such  evidence  as 
the  case  happens  to  afford,  thereby  prevent- 
ing such  incorrectness  and  incompleteness  in 
the  aggregate  mass  of  evidence  (incompleteness 
amounting,  in  some  cases,  to  the  total  absence 
of  all  evidence)  as  might  be  the  result  of  such 
eridence,  when  delivered,  as  happened  to  pre- 
sent itself  without  the  assistance  afforded  by 
those  powers.  I.  General  powers  for  compel- 
ling answers  to  interrogatories.  "2.  Powers  for 
insuring  the  production  of  evidence  operating 
as  counter-evidence  to  what  would  otherwise 
b«ve  been  delivered.  3.  Powers  for  investiga- 
tion of  evidence;  i.e.  for  obtaining  the  testi- 
mony of  one  man,  by  means  of  indications 
gireo  of  it  by  the  testimony  of  another. 

4.  By  itself  (there  being  nothing  either  to 
contrast  or  match  with  it)  comes  publicity :  an 
instrument  of  multifarious  application  and  use  : 
m  instrument,  the  destination  of  which  seems' 
to  be  (like  that  of  the  grindstone  and  the  hone) 
to  give  power  and  efficiency  to  all  those  other 
instruments  :  augmenting  the  tutelary  force  of 
paDishment  and  shame,  and  extending  and 
pmnotiDg  the  application  of  it  to  all  the  cha- 
racters of  the  forensic  drama — to  parties,  extra- 
neous witnesses,  and  judges — care  being  taken 
BOt  to  push  the  application  of  it  in  such 
manner  as,  by  affording  mendacity- sen' ing 
information  to  the  ill-disposed,  to  contravene 
the  ends  of  justice  in  one  way  more  than  it 
pcoDDOtes  them  in  another ;  nor  by  preponderant 
vexation  to  outweigh  the  advantage  produced 
m  respect  of  those  direct  ends,  by  inconveni- 
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eace  produced  in  respect  of  the  collateral  ends 
of  justice. 

5.  By  itself  again  (there  being  nothing  either 
to  contrast  or  match  witli  it)  comes  the  use  of 
writing  ;  the  application  of  that  handmaid  of  all 
the  other  arts  and  sciences  to  the  pai-ticular  use 
of  judicial  practice,  and  of  that  branch  of  it  in 
particular  which  concerns  testimony:  a  security 
to  which  publicity  itself  is  indebted  for  the 
greatest  part  of  its  existence,  and  all  those  other 
securities  (including  testimony  itself)  for  their 
permanence. 

For  the  exhibition  of  these  arrangements,  no 
novelty  will  be  produced,  no  force  of  invention 
will  be  employed.  1  do  but  copy:  the  pattern, 
approved  by  the  experience  and  applause  of 
ages,  is  furnished  by  established  practice : 
what  features  of  novelty  may  be  found,  will  be 
confined  to  the  exhibition  of  the  use  and  reason 
of  each  arrangement,  and  to  the  claim  made  to 
the  tribunal  of  common  sense  and  common 
honesty  for  the  steady  and  constant  use  and 
employment  of  those  instruments  of  truth  and 
justice,  the  existence  of  which  is  undisputed 
and  indisputable. 

Yes,  so  it  is  :  it  is  from  the  established  order 
of  things,  and  from  that  alone,  that  the  above 
list  of  securities  for  testimonial  trustworthiness 
is  deduced  :  but,  if  the  virtue  of  them  were 
turned  to  the  account  to  which  it  might  and 
ought  to  be  turned,  the  changes  that  would  be 
made  in  the  established  order  of  things  would 
not  be  inconsiderable. 

In  the  estimation  of  the  propriety  and  utility 
of  these  several  securities, — ^the  main  end,  recti- 
tude of  decision,  with  tlie  more  particular  ends 
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on  this  occasion  subordinate  to  it,  viz.  preven- 
tion of  incorrectness,  mendacity,  incompleteness, 
and  consequent  deception,  as  above,  will  not  be 
the  only  objects  to  be  kept  in  view.  The  col- 
lateral end, — the  avoidance  of  collateral  incon- 
venience, in  its  triple  shape  of  vexation,  expense, 
and  delay, — ought  never  to  be  out  of  sight. 

The  uses  pointed  out  as  resulting  from  the 
several  proposed  securities,  the  uses  employed 
in  the  capacity  of  reasom  to  justify  the  recom- 
mendatioD  given  of  them,  will  be  drawn  partly 
from  one  of  these  sources,  partly  from  the 
other. 

At  the  tail  of  the  group  of  expedients,  in  and 
by  which  it  is  altogether  proper,  and  more 
or  less  customary,  for  the  legislator  to  take  an 
active  part  in  the  service  of  truth  and  justice, 
seems  to  be  a  proper  place  for  putting  him  upon 
his  guard  against  the  expedient,  of  which  in  the 
same  view  so  abundant,  and  in  every  instance  so 
unhappy,  a  use  has  been  made:  viz.  the  exclusion 
of  proffered  testimony, — not  on  the  ground  of  its 
inelCTancy,  of  its  uselessness  in  that  character, 
of  its  worse  than  uselessness  in  respect  of  the 
expense,  vexation,  and  delay,  with  which  the  de- 
lireryand  receipt  of  it  would  be  attended,' — but 
on  account  of  the  danger  of  its  becoming  produc- 
tive of  deception,  and  thence  of  misdecision, 
on  the  part  of  the  judge  :  a  vain,  but  unhappily 
too  prevalent  terror,  of  the  vanity  of  which 
proof  will  require  to  be  given  in  its  place. 


CHAPTER  IV. 


ON     THE     INTERNAL    SECURITIES     FOR     TRUST- 
WORTHINESS   IN    TESTIMONV. 


1 .  First  internal  security,  particularity  of  the 
statement. 

In  this  respect,  we  may  conceive  the  state- 
ment as  resting  altogether  in  generals,  or  as 
descending  lower  and  lower  in  the  region  of 
particulars,  till  at  last  everything  is  in  such  a 
degree  particular  as  to  become  individualised : 
persons,  things,  portions  of  space,  and  portions 
of  time. 

The  more  particular  it  is,  the  more  instruc- 
tive, the  more  satisfactory,  the  more  trustworthy. 
Why?  The  reason  is  very  simple.  Tlie  more 
completely  it  thus  descends  into  particulars, 
the  more  matters  of  fact  it  contains  and  exhibits, 
in  respect  of  each  of  which,  supjwsing  it  to  %'ary 
from  the  truth,  its  variation  is  liable  to  be  dis- 
proved, and  the  witness  convicted  of  mendacity, 
or  error  at  least,  by  other  evidence.  Every 
step  it  takes  in  the  region  of  particulars,  whe- 
ther downwards  in  the  Porpht/rian  scale,  or 
sideways  all  round  in  the  field  of  ciratmstancei, 
affords  an  additional  security.    The  degree  of 
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particularity  proper  to  be  insisted  on  in  each 
case  cannot  be  indicated  by  any  description  ap- 
plicable to  all  cases.  But,  in  jurisprudential 
practice,  examples  are  not  wanting  of  a  degree 
of  generality  so  vague,  that,  to  a  judgment 
nnblioded  by  prejudice,  it  will  be  manifest  at 
first  glance  that  scarce  any  the  slightest  degree 
of  trustworthiness  can  reasonably  be  attached 
to  it.  Vet,  in  these  very  instances,  the  testi- 
mony has  not  only  been  received,  but  treated 
as  conclusive.* 

Hence  one  cause  of  the  comparative  untrust- 
worthiness  of  purely  spontaneous  testimony. 
Why  ?  Because,  by  the  supposition,  there 
being  no  room  for  interrogation,  the  degree  of 
particularity  rests  altogether  at  the  deponent's 
choice.  In  the  function  and  right  of  putting 
questions,  is  included  the  right  of  commanding 
the  deponent  to  descend  to  any  degree  of  par- 
ticulanzation,  of  which,  with  or  without  any 
deceptious  design  on  his  part,  he  may  have 
stopped  short. 

Give  to  any  person,  for  example  to  the  judge, 
this  scrutinizing  power,- — the  testimony,  suppos- 
ing, it  to  abide  this  test,  possesses  a  degree  of 
trustworthiness  which  otherwise  could  not  have 
belonged  to  it. 

Under  the  head  of  particularity,  two  qualities 
may  be  included  ; — speciality,  or  rather  indivi- 
duality—and circumstantiality :  qualities, which, 
how  intimately  soever  connected,  will  be  found 
distinct  in  their  nature,  and  in  some  respects  in 
their  application  to  the  purpose  now  in  hand. 

For  tlw  purpose  of  forminga  ground  fordecision. 


'  Ex.  gT.  Wager  of  Law. 
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-  SO  long  as  the  fact  is  in  other  respects  exposed 
to  doubt,  a  relation  is  never  particular  enough, 
unless  tiie  fact  be  individualized,  that  is,  fixed 
and  circumscribed  in  respect  of  time  and 
place. 

Titius  has  killed  a  man :  a  relation  to  this 
effect  is  as  yet  no  evidence ;  though  repeated 
by  a  hundred  deponents,  each  declaring  liimself 
an  eye-witness,  this  would  not  as  yet  be  ground 
sufficient  for  a  decision  pronouncing  Titius  con- 
victed of  homicide.  Titius  has  killed  an  Eng- 
lishman or  a  Frenchman,  an  old  man  or  a  young 
man,  a  tall  man  or  a  short  man, — by  no  such 
specification  would  the  deficiency  in  the  former 
relation  be  sufficiently  supplied.  Titius  has 
killed  Sempronius :  this  is  nearer  the  mark,  but 
neither  is  this  sufficient.  At  what  time  was 
the  act  committed  ?  in  what  year,  month,  day, 
hour?  Inwhat;^//7Cf?  Inwhat province, township, 
road,  field,  garden,  house,  room  in  the  house? 
It  is  not  till  all  these  points  have  been  fixed, 
that  the  fact  has  been  individualized:  and  till 
the  fact  has  been  thus  individualized,  the  evi- 
dence is  scaice  as  yet  brought  to  the  level  of 
direct  evidence  :  it  hangs  still  in  the  air,  in  the 
character  of  circumstantial  evidence. 

Quis?  quid?  ubi?  quibus  auxiliis?  cur? 
quomodo?  quando?  says  a  verse,  useful  for 
memory,  and  to  be  found  in  the  institutional 
books  of  ethics. 

By  the  uhi  and  the  quando,  place  and  time 
are  designated ;  and,  by  the  answers  to  those 
questions,  if  sufficiently  particular  for  the  pur- 
pose, die  fact  is  indtvidualized. 

As  to  the  other  questions,  so  far  as  they 
go ;  by  the  answers  to  them,  the  fact,  besides 
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being  individualized,  is  circumstantialized,  cir- 
cumstantiated. 

So  many  circumstances,  so  many  criteria 
by  which,  supposing  the  testimony  false  in  any 
point,  the  falsity  of  it  may  be  indicated  and  de- 
lected. Hence,  the  more  cii"cumstantiated  the 
testimony,  the  greater  the  security  it  aflPorda 
■gainst  deception,  and  consequent  raisdecisioD, 
on  the  part  of  the  judge. 

Between  speciality  and  circumstantiality 
there  is  this  difference.  Circumstances  which 
contribute  to  the  giving  speciality,  down  to  in- 
dividuality, to  the  statement,  will  all  of  them 
be  found  relevant  to  the  purpose  or  object  to 
which  the  testimony  is  directed :  to  the  sub- 
stantiating the  demand,  or  the  defence:  to  the 
ehewing  that  the  individual  fact  in  question 
belongs  to  the  species  of  fact  to  which  the  law 
has  intended  to  annex  such  and  such  conse- 
quences. They  belong,  accordingly,  to  the  list 
of  those  circumstances,  which,  in  so  far  as  they 
happen  to  be  present  to  his  recollection,  it  is 
proper  that  he  should  bring  to  view  in  the  first 
instance. 

To  the  head  of  circumstantiality,  considered 
2x  distinct  from  speciality  and  individuality, 
belong  all  those  circumstances  which,  without 
being  relevant  to  the  purpose  in  question,  may 
yet  seire  as  tests  or  criteria  of  the  correctness 
of  the  deposition,  of  the  veracity  and  attention 
of  the  deponent. 

Being,  with  respect  to  the  purpose  in  ques- 
tion, irrelevant,  they  will  not  come  with  pro- 
priety from  the  deponent  in  the  first  instance. 
But  if  (as  by  interrogation)  it  be  required  of 

TOI,.     I.  L 
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him  to  give  to  his  statement  the  additional  ex- 
tent in  question,  an  extent  that  shall  embrace 
the  circumstance  or  circumstances  indicated  to 
him  for  that  purpose;  in  that  view  it  is,  that,  the 
question  being  relevant,  the  answer  will  be  so 
too,  and  both  question  and  answer  proper  and 
iDstr  active. 

Take,  for  example,  the  case  of  Susanna  and 
the  two  Elders.  To  the  head  of  speciality,  down 
to  individuality,  belonged  the  several  circum- 
stances which  these  false  accusers  thought  it 
advisable  to  bring  to  view  of  their  own  accord, 
for  the  purpose  of  producing,  in  the  mind  of  the 
judge,  a  persuasion  of  the  delinquency  of  the 
intended  victim  of  their  malice. 

But,  by  way  of  test  of  their  veracity,  the  in- 
genuity of  her  advocate  suggested,  and  called 
upon  each  of  them  to  speak  to,  a  topic  tn  itself 
irrelevant.  Affirming  that  it  was  under  a  tree 
that  the  fact  was  committed,  and  that  in  the 
supposed  scene  of  the  transaction  trees  of  dif- 
ferent sorts  were  included, — of  what  sort  was 
that  tree?  The  witnesses  being  examined  out 
of  the  hearing  of  each  other,  each  out  of  the 
way  of  receiving  mendacity-serving  informa- 
tion from  the  other, — one  pitched  upon  a  tree 
of  one  sort,  the  other  upon  a  tree  of  a  different 
sort:  and,  by  this  mutual  contradiction,  the 
falsity  of  their  statement  was  detected. 

Whether  under  a  tree,  or  not  under  a  tree, — 
andifunder  a  tree,  under  what  sort  of  tree, — were 
circumstances,  the  irrelevance  of  which,  with 
relation  to  the  guilt  of  the  supposed  transaction, 
was  altogether  manifest:  but,  from  the  contra- 
diction thus  produced,  these  irrelevant  circum- 


stances  acquired  a  sort  of  accidental  relevancy ; 
and  the  purpose,  for  which  they  were  brought 
to  view,  was  accomplished. 

2  and  3.  Rtcolkctediiess,  and  unpremedi- 
tatediKss. 

These  qualities  are,  as  logicians  say,  simul 
naturd:  onA  prima  fade  directly  opposite,  and 
mutually  exclusive  of  one  another. 

Recollectedness  to  every  good  purpose,  un- 

f>remeditatedness  to  every  bad  purpose:  recol- 
ectedness  to  the  purpose  of  a  man's  searching 
into  the  storehouse  of  his  memory,  and  spread- 
ing out  before  the  judge  the  articles  it  contains ; 
unpremeditatedness  to  the  purpose  of  a  man's 
setting  his  judgment  and  invention  to  work 
upon  these  same  articles,  in  the  view  of  sup- 

eressing,  disguising,  or  altering,  any  of  the  facts 
U  memory  has  furnished  him  with,  or  deliver- 
ing false  facts  in  lieu  of  them,  or  along  with 
them.  Even  in  this  closer  view,  the  two  quali- 
ties still  present  themselves  as  mutually  exclu- 
sive and  incompatible.  For,  if  recollection  be 
necessary,  time  must  be  allowed  for  it:  and 
unless  it  be  by  the  allowance  of  suggestion,  (of 
which  presently),  it  is  only  by  the  allowance  of 
time  that  any  assistance,  tending  to  put  the 
testimony  in  question  in  possession  of  this 
quality,  can  be  afforded  by  the  legislator.  But, 
if  lime  be  allowed  for  this  honest  and  desi- 
rable purpose,  what  shall  hinder  its  being  em 
plo)-ed  for  the  opposite  dishonest  and  unde- 
nr^le  one  ? 

Notwithstanding  these  unfavourable  appear- 
aoces,  a  still  closer  view  will  shew  it  not  to  be 
altogether  out  of  the  reach  of  the  ingenuity  of 
the  legislator  to  afford  the  necessary  assistance 
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tn  the  desirable  result,  and  at  the  same  time  tc 
throw  no  inconsiderable  obstruction  in  the  way 
of  the  undesirable  one. 

No  man  but  must  have  felt,  no  man  but  feels 
every  day  of  his  life,  the  necessity  of  recollec- 
tion for  his  own  use, — the  necessity  of  recollec- 
tion, and  thence  of  time  to  be  applied  to  that 
purpose  :  for  his  own  use,  and  therefore  when 
the  existence  of  any  desire  to  deceive  is  im- 
possible. 

As  to  the  quantity  of  time  that  may  by  possi- 
bility be  necessary  to  this  purpose, — necessary 
to  a  man  in  the  character  of  a  deponent, — there 
is  scarce  any  assignable  limit  to  it.  Does  Titius 
owe  anything,  and  what,  to  Sempronius?  To 
enable  the  deponent  to  find  an  answer,  and  that 
with  truth  and  full  assurance,  perhaps  not  a 
second  of  time  may  be  necessary,  perhaps  a 
number  of  weeks,  or  months,  not  to  say  years. 
Titius  and  Sempronius  are  both  merchants, 
dealing-  to  all  parts  of  the  world:  the  accounts 
between  them  are  long  and  complicated :  or, 
Titius  is  an  executor,  his  testator  a  man  pos- 
sessed of  large  property  in  a  variety  of  shapes, 
burthened  with  a  variety  of  debts,  among  assets 
and  among  debts  a  number  of  articles  depend- 
ing upon  so  many  diversified  contingencies. 

Nor  is  the  demand  for  recollection  terminated 
in  every  instance  by  the  moment  which  com- 
pletes the  delivery  of  the  testimony.  Forget- 
fulness  or  mis-recollection  is  but  too  frequent, 
when  it  is  for  a  man's  own  use  that  he  makes 
his  search,  and  when,  as  before  observed,  tlie 
existence  of  any  desire  to  deceive  is  impossible. 
But  if  the  testimony  brought  out  in  the  6rst 
instance  has  been  in  any  material   respect  in- 
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correct  or  incomplete,  there  remains  a  demand 
for  ulterior  recollection  on  the  part  of  the  same 
deponent;  recollection,  if  possible,  of  new  facts, 
for  the  correction  or  completion  of  the  mass 
delivered  in  the  tirst  instance. 

it  is  for  this  contingency  that  we  shall  see 
provision  made  by  design,  though  with  a  hand 
Dot  always  equal,  and  sometimes  rather  scanty, 
imder  the  names  of  repetition  and  recolemciit,  by 
the  Roman  law :  as  also  (though  without 
a  name,  because  without  design,  and  conse- 
Quentiy  in  some  instances  with  great  redun- 
dance, in  other  instances  not  at  all),  by  English 
law. 

4  and  5.  Suggestediiess  and  unsiiggested' 
nets:  the  quality  of  having  been  assisted  by 
suggestions  to  every  good  purpose,  and  the 
quality  of  not  having  received  any  such  sug- 
gestions to  any  bad  purpose. 

Between  this  pair  of  antagonising  qualities 
and  the  former,  there  is  manifestly  a  very  inti- 
mate connection.  And  here  again  recurs  the 
mystery,  by  what  contrivance  the  good  purpose 
can  be  promoted  without  the  bad,  the  bad 
obstructed  without  the  good. 

The  same  experience,  the  same  constant  and 
universal  experience,  which  evinces  to  every 
man  the  need  he  may  have  of  whatever  infor- 
mation can  be  derived  from  his  own  memory, 
evinces  to  him  also  the  need  he  may  have  of 
whatever  assistance  can  be  derived  to  his  me- 
mory from  the  memory  of  others :  and  that  too, 
where  the  existence  of  any  desire  to  deceive, 
or  to  be  deceived,  is  alike  impossible. 

On  this  ground,  as  on  the  former,  first  ap- 
pearances are  apt  to  be  fallacious  ;  shutting  out 


a  hope  which  a  closer  scrutiny  will  shew  not  to 
be  an  unreasonable  one.  To  suggestions  from 
without,  what  possible  obstruction  can  ever  be 
thrown,  it  may  be  asked,  by  any  obstacle  which 
it  lies  within  the  power  of  the  legislator  to 
apply  ? 

When  a  man  delivers  false  testimony,  what 
there  is  of  falsification  in  it  may  be  either  of  his 
own  invention,  or  of  the  invention  of  some  one 
else  :  either  home-made  or  imported. 

Made  at  home  or  abroad,  the  inventor  of  it 
must  have  had  a  stock,  a  ground,  composed  of 
true  facts,  to  work  upon. 

To  the  irue  man,  knowledge  of  facts,  of  any 
other  facts  than  what  are  presented  to  him  by 
his  own  memory,  is  of  no  use.  Why  ?  Because 
all  true  facts  are  consistent  with  each  other : 
his  facts  being  true,  they  cannot  receive  contra- 
diction from  any  other  facts  that  are  so  likewise. 

To  the  mendacious  deponent,  on  the  contrary, 
knowledge  of  other  connected  facts  is  indispen- 
sable :  hit  stock  of  this  sort  of  information  cannot 
be  too  extensive,  for  his  security  against  detec- 
tion :  it  can  never,  indeed,  be  sufficiently  ex- 
tensive :  because  every  true  fact  that  has  any 
discoverable  bearing  upon  the  case,  presents  a 
rock  upon  which,  if  unseen,  his  false  facts,  one 
or  more  of  them,  are  liable  to  split. 

So  they  be  but  relevant,  true  and  false  infor- 
mation may  be  alike  subservient  to  the  purpose 
of  the  mendacious  deponent :  or  rather,  on  the 
single  condition  of  being  relevant,  truth  cannot 
but  be  of  use- to  him  ;  whereas,  the  use  he  can 
make  of  suggested  falsehood  will  depend,  not 
only  upon  its  being  well  adapted  to  his  menda- 
cious purpose,  but  also  upon  its  being  better 
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adapted  than  any  which  his  own  invention 
could,  on  that  same  occasion,  have  supphed  him 
with. 

Upon  this  view,  the  importance  of  the  quality 
ol'  unsuggestedness  appears  already  in  its  true 
light ;  at  tlie  samfe  tirau,  the  difficulty  of  pro- 
moting it  by  any  arrangements  within  the  power 
of  the  legislator,  presents'itself  as  yet  in  a  false, 
and,  happily,  an  exaggerated  light.  What  are 
ibe  problems  that  seem  to  present  themselves 
to  bini  for  a  solution  ?  Hequired,  on  the  present 
iiccasion,  to  exclude  a  man  from  all  intercourse 
with  his  fellow  men, — on  the  former  occasion,  to 
deliver  him  from  all  access  to  his  own  thoughts, 
from  all  communication  with  himself. 

Thus  much  indeed  is  true,  that  in  every  in- 
stance there  exists  a  point  of  time,  down  to 
which  recollectedness  and  suggestedness  are 
qualities  of  which  no  man's  testimony  can  be 
deprived,  unpremeditatedness  and  unsuggested- 
ncss  qualities  which  no  Ingenuity  on  the  part  of 
the  legislator  can  endow  it  with.  Equally  true 
it  IB,  that,  from  and  after  that  point  of  time,  no 
inconsiderable  degree  of  security  is  actually 
produced  (not  to  speak  of  what  may  be  produ- 
ced) by  arrangements  lying  within  the  power  of 
the  legislator  and  the  judge.  What  will  also 
^  seen  is,  that,  from  the  commencement  of  this 
period,  there  is  no  such  absolute  incompatibility 
as  hitherto  there  has  appeared  to  be,  between 
the  antagonising  qualities  compared  with  one  an- 
other; between  recollectedness  and  unpremedi- 
tatedness.— between  suggestedness  and  unsug- 
gestedness :  no  such  incompatibility  but  that  a 
sufficient  portion  of  time  to  a  good  purpose, 
tiiue  applicable  to  the  purpose  of  recollection, 


SECUHITies. 


[Buck  |[. 


and  opportunity  sufficient  for  receiving  informa- 
tion assistant  to  that  same  purpose,  may  be 
allowed  to  a  deponent,  while  the  time  and  infor- 
mation capable  of  being  employed  in  the  fabri- 
cation, or  receipt  and  adoption,  of  false  and 
mendacious  testimony,  may,  in  no  inconsider- 
able degree,  be  kept  out  of  his  reach.  But 
the  designation  of  tliis  critical  point  of  time, 
as  well  as  the  delineation  of  the  requisite  sys- 
tem of  arrangements  commencing  at  that  same 
date,  will  be  more  clearly  apprehended,  when, 
under  the  head  of  external  securities,  we  come 
to  speak  of  interrogation. 

fi.  Interrogatedness. 

A  mass  of  testimony,  extracted  from  a  man 
by  the  process  of  interrogation,  will  almost  al- 
ways be  more  or  less  different,  in  substance  as 
well  as  in  form,  from  the  testimony  of  the  same 
man  on  the  same  occasion  if  spontaneously  de- 
livered, without  the  assistance  or  controul  of 
any  such  operation.  To  the  external  security 
created  by  that  process,  corresponds,  therefore, 
an  internal  security,  afforded  by  the  texture 
which,  under  the  influence  of  that  operation, 
the  testimony  itself  has  been  made  to  assume. 
Nor  is  the  case  materially  different,  where,  a 
mass  of  testimony  having  been  delivered  in  the 
first  instance  without  tlie  aid  of  interrogation, 
the  extractive  force  of  that  process  is  afterwards 
employed  in  adding  to  the  original  a  supple- 
mental mass. 

It  is  by  interrogation,  and  not  without  inter- 
rogation, that  testimony  too  general  for  use  is 
brought  down  to  individuality,  and  clothed  with 
instructive  circumstances  ;  it  is  by  interrogation, 
and    not  without  interrogation,    that  indistinct 
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[estimony  is  rendered  distinct — cleared  from  the 
clouds  in  which  it  has  involved  itself,  cr  been 
involved. 

It  Ls  by  interrogation,  aptly  and  honestly  ap- 
plied, though  not  exclusively  by  interrogation, 
that  testimony  is  assisted  by  information  sub- 
servient to  it  in  respect  of  correctness  and  com- 
pleteness. Tt  is  by  the  skilful  application  of 
this  inKtruraent  that  a  mass  of  testimony,  while 
left  in  possession  of  that  degree  of  recollected - 
ness  which  is  necessary  to  correctness  and 
completeness,  is  deprived  of  the  quality  of  pre- 
meditatedness  in  a  stale  of  things  in  which  the 
time  demanded  on  pretence  of  recollection, 
m^ht  be  but  too  apt  to  be  employed  to  the 
pQrpose  of  fraud. 

7.  Dixtimt/nsx.  Distinctness,  like  health, 
is  a  iicfjative  quality  in  the  garb  of  a  positive 
one.  Health,  in  the  natural  body,  is  the  ab- 
fence  of  disease :  distinctness,  in  a  body  of 
erideDce,  is  the  absence  of  a  most  pernicious 
disease  called  indistinctness:  a  disease  for 
vblcb,  as  will  be  seen,  under  the  natural  sys- 
tem of  procedure  in  its  original  simplicity,  there 
is  no  place  ;  a  disease,  which  owes  its  birth  in 
moKt  cases  to  the  implanting  hand  of  the  regu- 
lar<bred  practitioner.  Even  when  not  planted 
by  art,  the  seeds  of  it  are  attached  as  it  were  to 
tbe  nature  of  written  evidence :  in  riW  voce 
evidence,  if  for  a  moment  it  makes  its  appear- 
ance, interrogation,  if  admitted,  drives  it  out 
tbe  next. 

An  article  of  testimony,  so  long  as  it  is  indis- 
tiDcl,  may  be  neither  general  nor  particular, 
and  neither  true  nor  false.  Until  subjected  to 
thai  process,  by  which  it  may  be  ascertained 
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whether  the  confusion  in  it  be  the  result  of 
honest  weakness  or  of  dishonest  artifice,  no  in- 
dications, no  decision,  can  be  justly  grounded 
on  it.  It  is  worse  than  false  evidence,  it  is 
worse  than  no  evidence :  for,  from  falsehood, 
when  seen  to  be  such,  as  well  as  from  silence, 
indications  highly  instructive  may  be.  and  are, 
every  day  deduced:  but  from  indistinct  testi- 
mony, till  it  be  understood  to  be  tantamount  to 
silence,  nothing  can  be  deduced. 

8.  Pcrmane/ice. 

So  great,  as  must  be  obvious  to  everybody, 
is  the  importance  of  this  quality,  that,  till  the 
means,  the  only  means  of  producing  it,  came 
into  use,  justice  must  everywhere  have  stood, 
or  rather  floated,  upon  a  basis  coraparativeiy 
unstable. 

Purport  depends  upon  tenor,  effect  and 
substance  upon  words :  and  if  the  words  are 
forgotten,  or  doubtful,  or  in  dispute,  on  what 
sort  of  foundation  is  it  that  the  decision  has  to 
ground  itself?  Everything  may  come  to  de- 
pend on  the  question  whether  this  word  or  that 
word,  whether  this  word  has  or  has  not  been 
employed  :  and  when  the  decision  on  this  ques- 
tion rests  on  the  memory  of  one  man,  opposed 
by  the  memory,  or  pretended  memory,  of  ano- 
ther, justice  is  thus  left  to  be  the  sport  of 
fortune. 

For  the  effects  of  all  kinds  produced  by  it 
at  the  first  moment  after  its  utterance,  a  mass 
of  testimony  depends  upon  itself:  but  at  every 
moment  after  the  first  (one  may  almost  say 
without  exaggeration)  it  depends  upon  its  hav- 
ing, or  not  having,  received  the  quality  of 
permanence:  in  a  word,  to  its  having,  or  not 
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iiaving',  been  clothed  in  the  form  of  written 
discourse.  Divest  it  of  this  security,  it  be- 
comes each  moment  more  and  more  liable  to 
be  changed  or  lost :  liaving  been  correct,  to  be- 
come incorrect ;  having  been  complete,  to  become 
incomplete.  For,  the  instrument  thereby  the 
effect  is  produced  upon  the  mind  of  the  judge, 
and  of  all  other  persons  taking  upon  them- 
selves at  any  subsequent  period  to  contemplate 
it  in  the  point  of  view  in  which  it  is  contem- 
plated by  the  judge,  is — not  the  testimony 
itself,  but  that  picture  of  it  only  which  is  pre- 
sent to  the  conception  of  him  by  whom  it  is  so 
contemplated.  So  that,  by  the  want  of  this 
erne  security,  whatever  care  has,  with  whatever 
loccess,  been  taken  to  endow  the  testimony 
with  those  other  qualities,  may  be  lost. 

Nor  is  it  merely  by  its  existence  that  this 
qaality  is  productive  of  the  desirable  effects, 
iQ  respect  of  correctness  and  completeness : 
even  upon  the  mind  of  the  deponent,  at  the 
very  instant  of  giving  utterance  to  his  testi- 
mony, the  assurance  that  nothing  of  it  will  be 
misrepresented  or  lost,  i?vill,  by  the  force  it 
gives  to  the  truth-ensuring  motives  (whatever 
they  may  be)  to  the  action  of  which  he  is 
exposed,  operate  with  no  inconsiderable  force 
u  a  security  for  the  attention  requisite  on  his 
part  to  invest  it  with  those  primarily  essential 
qoalities. 

'Such  is  its  importance  in  the  case  of  a  b(mA 
jUk  deponent :    for  even  in  the  case  of  a  bonA 
fide  deponent  (especially  if,  being  without  in- 
terest of  any  kind,  he  be  completely  indifferent 
to  the  issue  of  the  cause)  a  certain  degree  of 
attention  on  his  part  will  be  necessary  to  his 
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bestowing  upon  his  testimony  whatever  degree 
of  correctness  and  completeness  it  happens  to 
be  in  his  power  to  bestow  upon  it. 

But  to  the  supposition  of  bouajides  and  com- 
plete indifference,  substitute  that  of  menda- 
city, or  even  bias.  In  what  cas^  now  lies  the 
chance  for  correctness  and  completeness?  It 
is  not  merely  that  there  may  be  a  deficiency  in 
the  force  of  the  motives  necessary  to  secure  the 
measure  of  attention  necessary  to  these  quali- 
ties; but  the  motives  by  which  the  bias,  or 
determination  of  mendacity,  has  been  produced, 
act  in  a  manner  v/ithout  check.  The  punish- 
ment or  the  shame  a  man  may  be  exposed  to 
by  the  falsehood  of  his  testimony, — every  secu- 
rity of  this  sort  depends  upon  the  words  of  it, 
upon  the  recollection  which  somebody  has,  or 
pretends  to  have,  of  them  ;  and  the  words  of  it 
are  liable,  at  all  times,  to  be  mis-recollected,  or 
forgotten. 

Before  writing  came  into  use, — in  order  to 
give  the  best  hold  that  could  be  given  upon  the 
memory, — laws,  moral  sayings,  and  whatever 
other  discourses  were  judged  most  worthy  of  re- 
membrance, were  clothed  in  rhyme  or  measure. 
But  even  among  Italian  improvisa tores,  where 
is  the  man,  who,  along  with  correctness  and 
completeness,  could  give  measure  and  rhyme 
to  testimony? 

Strictly  speaking,  it  is  only  in  respect  of  its 
influence  on  the  mass  of  testimony  in  question, 
on  the  correctness  and  completeness  of  it,  that 
the  consideration  of  the  quality  of  penminence 
belongs  to  the  present  head.  But  the  correct- 
ness and  completeness,  the  trustworthiness,  of 
testimony  itself,  is  no  otherwise  of  importance 


than  in  the  character  of  a  security  against  mis- 
decision  on  the  part  of  the  judge.  Suppose 
(hen  the  testimony  vanished,  or  the  purport  of  it 
a  subject  of  doubt  and  dispute, — and,  from  any 
cause  whatsoever,  a  disposition  to  misdecision, 
wilful  or  temerarious,  on  the  part  of  the  j  udge, — 
b  what  condition  is  the  only  check  that  can  be 
opposed  to  it  ? 

Independently  of  desert, — power  and  autho- 
rity never  fail  to  invest  with  a  prodigious  body 
rf  fectitious  credit  the  assertions,  direct  or  im- 
plied, of  every  man  who  speaks  from  so  com- 
manding a  station  as  the  seat  of  judicature. 
Be  the  reclamations  of  the  losing  party  ever  so 
well  founded,  what  degree  of  credence  can  they 
tope  to  find,  when  this  security  is  wanting, 
against  the  testimony,  the  implied  testimony,  of 
tbejud^e? 

la  this  state  of  things,  when,  either  from  the 
ncndacity  of  a  deponent,  or  from  the  unrighte- 
Mwness  of  the  judge,  a  suitor  has  received  an 
injary,  on  what  basis  stands  his  chance  for 
redress? 

Nor  are  the  benefits  that  depend  Ujwn  the 
permanence  of  testimony  confined  to  the  sta- 
tion of  the  suitor.  If  in  this  imperfect  quality 
the  unrighteous  judge  finds  a  necessary  check, 
the  righteous  judge  finds  in  the  same  quality  a 
mo^t  desirable  protection.  On  the  testimony, 
u  really  delivered,  he  pronounces  a  decision 
aptly  deduced  from  that  testimony.  But,  from 
the  clamour  of  rash  or  mendacious  tongues,  the 
testimony,  or  the  extra-judicial  accounts  thus 
given  of  it.  being  misrepresented  and  mutila- 
ted, he  finds  himself  covered  with  the  obloquy 
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and  disrepute  due  only  to  wilful  misdecision 
and  injustice. 

Take  away  this  security,  and  mark  the  con- 
trast, the  deplorable  contrast,  which  is  liable  to 
be  exhibited  by  the  fates  of  the  unrighteous 
and  the  righteous  judge.  The  former  reaps 
insecurity,  the  fruit  of  his  unrighteousness. 
The  latter,  the  righteous  judge,  suffers  under 
the  affliction  which  ought  to  have  fallen  upon 
the  unrighteous  one., 

When  justice  was  left  to  totter  upon  this 
fluctuating  basis  in  the  case  of  original  judica- 
ture, what  must  have  been  its  condition  in  the 
case  of  judicature  upon  appeal? 

1 .  On  the  occasion  of  this  fresh  inquiry,  if 
the  evidence  be  collected  de  novo;  every  day,  fay 
helping  to  rub  out  the  impression  left  upon  the 
memory  of  the  deponent,  will  lessen  the  pro- 
bability of  correctness  and  completeness  in  the 
testimony. 

Every  day,  while  it  thus  lessens  the  assu- 
rance for  trustworthiness  on  the  part  of  the 
testimony  of  the  deponent,  will  lessen  in  the 
same  proportion  the  security  for  probity,  and 
on  that  ground  the  security  against  wilful  mis- 
decision,  on  the  part  of  the  judge. 

If  no  part  of  the  original  mass  of  testimony 
but  what  is  thus  delivered  de  novo,  be  admitted, 
every  day  adds  to  the  chance  of  deperition,  by 
death,  absentation,  or  latency,  designed  or 
casual,  on  the  part  of  the  deponents  of  whose 
testimony  it  was  composed. 

The  expense  and  vexation  attached  to  this 
second"  exhibition,  is,  moreover,  so  much  added 
to  the  account  of  collateral  inconvenience. 
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2.  If  the  same  witnesses  be  not  thus  heard 
over  again,  there  remains  no  other  alternative 
but  that  of  hearing  an  account  of  the  supposed 
substance  of  their  testimony  from  some  person 
who  has  been,  or  pretends  to  have  been,  pre- 
sent at  the  time  of  its  being  delivered. 

But,  in  this  way,  all  the  above  mentioned 
probabilities  of  incorrectness  and  incomplete- 
ness receive  an  indefinite  increase :  the  whole 
mass  of  direct  evidence  is  transformed  and 
degraded  into  hearsay  evidence. 

Of  the  importance  of  publicity,  a  view  will 
oome  to  be  taken  in  its  place :  but  in  how  great 
a  degree  that  external  security  will,  for  its 
possible  extent  and  magnitude,  be  dependent 
on  the  permanence  of  the  signs  to  which  the 
testimony  is  committed,  is  obvious  to  every  eye. 

When  the  testimony  was  destitute  of  the 
quality  of  permanence,  how  precarious  at  best 
must  have  been  the  chance  for  justice,  is  but 
too  apparent.  But  a  circumstance  not  al- 
together so  evident,  nor  yet  unworthy  of  re- 
gard, is,  in  how  great  a  degree  this  chance, 
such  as  it  was,  must  have  depended  upon 
promptitude :  understanding  by  promptitude, 
the  shortness  of  the  interval  between  the  time 
of  receiving  the  testimony,  and  the  time  of 
pronouncing  the  decision  grounded  on  it. 

Give  permanence  to  the  evidence, — delay » no 
longer  adds  to  its  own  appropriate  and  certain 
mischiefs,  the  danger  of  being  productive  of 
misdecision  and  ultimate  injustice.  A  body  of 
evidence  hastily  delivered,  must  be  followed  in 
every  instance  by  a  decision  hastily  pro- 
nounced :  lest  the  traces  left  upon  the  memory 
of  the  judge  be  obliterated  or  distorted,  the 
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decision  must  be  pronounced  at  a  period  before 
the  time  necessary  for  due  reflection  has  been 
completed,  and  before  the  tumult  that  may  have 
been  raised  in  his  passions  has  had  time  to 
subside. 

Many  are  the  instances  in  which  it  happens 
that  a  mass  of  evidence,  delivered  or  extracted 
on  the  occasion  or  for  the  purpose  of  one  suit, 
may  be  applied  with  advantage  to  the  just 
decision,  or  (what  is  much  better)  to  the  pre- 
vention, of  another.  But  in  hew  great  a  degfree 
its  use  in  this  respect  depends  upon  the  perma- 
nence or  impermanence  of  its  form,  is  obvious  at 
first  sight.  Give  it  but  permanence,  commit  it 
but  to  writing, — the  same  mass  of  evidence  may 
be  applied  to  the  decision  or  prevention  of  any 
number  of  suits,  and  this,  without  any  con- 
siderable addition  to  vexation  or  expense ; 
whereas,  without  this  instrument  of  economy, 
the  quantity  of  each  inconvenience  would  be  to 
be  multiplied  by  the  number  of  such  suits. 
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CHAPTER  V. 

OF  PUNISHMENT,    CONSIDERED    AS    A    SECURITY 
FOR  THE  TRUSTWORTHINESS  OF  TESTIMONY. 

Section  1. — Species  of  falsehood — Necessity  of 
substituting  the  word  Mendacity  for  Perjury. 

At  the  head  of  the  factitious  securities  for  the 
trustworthiness  of  testimony,  punishment,  pun* 
ishment  by  appointment  of  law,  must  stand 
without  dispute.  It  is  indispensable,  for  the 
purpose  of  securing  the  preponderance  of  the 
tutelary  over  the  seductive  motives.  After  this 
security,  a  number  of  others  will  be  brought 
to  view :  but  a  property  common  to  almost  all 
of  them,  is,  the  assuming  the  existence  of  this 
primary  security :  they  will  be  found  to  consist 
•  principally  of  so  many,  expedients,  having  for 
their  object  the  application  of  this  indispensable 
security  to  the  best  advantage. 

Falsehood,  as  already  intimated,  may  be 
either  free  from  blame,  or  accompanied  with 
blame.  When  free  from  blame,  it  is  rendered 
so  by  circumstances  (such  as  invincible  igno- 
rance), the  effect  of  which  is  to  preclude  the 
possibility  of  employing  punishment  to  any 
advantage. 

VOL.  I.  X 


When  accompanied  with  blame,  it  is,  in  the 
mind  of  the  individual,  either  accompanied  or 
not  with  the  consciousness  of  its  own  existence. 
If  accompanied  with  that  criminal  conscious- 
ness, it  then  comes  under  the  denomination  of 
mendacity. 

If  not  accompanied  with  the  consciousness 
which  renders  it  thus  criminal,  and  yet  accom- 
panied with  blame  ;  it  is  because,  though  a  man 
had  no  complete  persuasion, — possibly  not  so 
much  as  thai  faint  commencement  of  persua- 
sion called  suspicion, — that  what  he  was  saying 
was  false,  yet  had  he  bestowed  on  the  sub- 
ject that  attention  which,  on  legal  or  moral 
grounds,  was  due,  the  falsity  of  -such  his  tes- 
timony would  have  been  perceived  by  him,  or 
at  least  suspected  :  in  which  case,  it,  without 
making  known  such  his  suspicion,  he  had 
delivered  such  statement  notwithstanding,  it 
would  thereby  have  been  accompanied  and 
tainted  by  mendacity.  Falsehood  thus  accom- 
panied with  blame,  but  with  an  inferior  degree 
of  blame,  may  be  termed  falsehood  through  or 
with  temerity.  And  thus  we  fall  in  with  a  known 
and  most  useful  distinction  of  Roman  law.* 


•  With  mendacity  a  work  on  the  law  of  evidence  has  bo 
direct  concern,  any  further  than  as  the  falsehood,  thu<  cha- 
raclerited,  is  delivered  on  a  judicial  occaaion  or  for  a  jadi- 
cial  purpose. 

When  thus  delivered,  it  is  apt  to  be  accompanied  with 
ci re um stances,  from  whence  it  has  derived  so  many  appro- 
priate aames.  A  brief  mention  of  them  can  scarcely  be 
dispensed  with  here. 

1,  Where,  for  impressing  on  the  mind  of  the  indjvidaxl  in 
quest'on  the  desire  and  endeavour  to  steer  clear  of  falsehood 
by  adiiering  to  the  line  of  truth,  the  sort  of  ceremony 
known  by  the  name  of  an  oath  (of  which  further  on)  ha» 
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In  a  former  book  occasion  presented  itself  for 
observing,  how  close  the  connection,  how  fre- 


been  employed ;  mendacity  in  this  case  has  received  the 
name  of  perjury, 

2.  When  the  mendacious  assertion  has  had  for  its  subject- 
matter  an  article  of  written  evidence  ;  being  employed  in  the 
endeavour  to  obtain  credence  for  a  spurious  script  fabricated, 
or  a  genuine  one  altered  for  the  purpose  of  deception ;  it 
bas  received  the  name  of  forgery :  though,  in  strictness  of 
speech,  the  appellation  of  the  forgerer  belongs  only  to  the 
sian,  who,  for  the  purpose  in  question,  fabricates  or  alters 
the  script ;  and  who,  for  the  application  of  it  to  its  intended 
criininai  purpose,  frequently  trusts  to  some  other  individual, 
by  whose  mendacious  representations  endeavours  are  to  be 
used  for  causing  it  to  pass  for  true.  In  this  case,  if  the 
criminal  labour  be  divided  between  two  persons,  and  the 
appellation  of  forgerer  be  applied  to  both,  the  one  may  be 
distinguished  by  the  name  of  the  operative  forgerer,  the 
other  by  that  of  the  uttering,  exhibiting,  or  circulating  for- 
^rer.  In  this  shape,  even  when  employed  on  a  judicial  oc- 
casioo,  the  false  conception  may  be  conveyed,  the  mendacity 
wttered,  hy* deportment,  as  well  as  by  language. 

3.  Mendacity  considered  as  having  deception  for  its  object 
(mnd  it  seems  difficult  to  conceive  it  without  ascribing  to  it 
m  reference  to  that  object)  has  received  the  general  name  of 
fraud.    When,  for  the  conveyance  of  the  false  conception, 

langnage  is  employed, — mendacity  is  the  term  more  likely  to 
be  oied :  when  deportment, — fraud. 

4.  When  the  mendacity,  the  fraud,  has  for  its  subject-mat- 
ter the  person  of  any  determinate  individual ;  ^consisting  in 
the  endeavour  to  cause  one  person  to  be  taken  for  another ; 
it  has  m  English  obtained  the  name  of  personation.  Or  if 
the  substantive  personation  be  not  as  yet  in  common  use 
at  any  rate  its  conjugate,  the  verb  to  personate ,  is  in 
fiuailiar,  as  well  as  in  legal,  use.  Mendacity  in  this  form  is, 
wmAtr  English  law,  subjected  to  capital  punishment,  and  thus 
patopon  a  level  with  what  is  regarded  as  the  most  criminal 
Modification  of  forgery,  and  above  the  level  of  perjury,  to 
whatsoeTer  purpose  applied. 

5.  When  the  deceit  has  for  its  object  the  obtaining  the 
UOD  of  some  material  object,  in  relation  to  which  the 
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quently  undistinguishable  the  boundary,  be- 
tween the  functions  of  sense  and  that  of  the 
judgment—between  perception  (with  its  con- 
sequent recollection)  and  inference.*  In  an- 
other book,  manifold  occasion,  in  like  manner, 
will  present  itself,  for  observing  the  same  sort 
of  connection  between  direct  and  circumstantial 
evidence.  Where  a  man  speaks  from  simple 
perception,  without  the  necessity  of  having  re- 
course to  inference,  the  testimony  he  gives  is 
purely  direct  evidence :  in  so  far  as  what  he 
says  IS  grounded  on  inference,  though  it  be  on 
inference  drawn  from  his  own  perceptions — 
grounded  on  inference,  and  seen  by  others  to 
be  so, — his  testimony,  with  whatever  propriety 
it  may  be  ranked  under  the  head  of  direct 
evidence,  cannot  but  be  seen  to  involve  in  it  a 
proportionable  mass  of  circumstantial  evidence. 
On  the  other  hand,  intimate  as  this  con- 
nection is  between  perception  and  inference  In 
some  cases,  in  others  it  may  be  remote  to  every 


person  giiilty  of  the  deceit  is  conscious  of  his  having  no 
legal  title;  it  constitutes  a  particular  species  of  offence  against 
property,  and  may  be  tevmed  fraudulenc  oblainmenl. 

To  the  designation  of  this  species  of  offence,  under  the 
Roman  law,  the  single-worded  appellation  stellionaha  n 
applied  in  some  cBRes.  In  English  law,  it  is  no  otherwise  de- 
signated than  by  the  circumlocutory  expression,  "  obtaining 
by  false  pretences:"  except  in  some  particular  cases,  in  which 
it  is  familiarly  called  iwindling. 

in  none  of  the  above  cases  will  the  names  respectivply 
designatire  of  the  several  modifications  of  delinr^uency  be 
employed,  unless  the  falsehood  is  understood  to  be  accom- 
panied by  that  blameworthy  consciousness  which  stamps 
upon  it  llie  character  of  mendacity :  to  the  case  of  false- 
hood through  temerity  they  will  not  be  uaderstoi>d  to  reach. 

•  Book  I,  Chapter  8. 
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imaginable  degree  of  remoteness:  and  instances 
nay  be  found  in  abundance  in  which  it  will  be 
aniversally  recognised,  that  from  the  erroneous- 
Qfiss  of  the  inference,  howsoever  ascertained,  no 
mcli  imputation  as  that  of  mendacity  (in  other 
Words,  of  a  thorough  consciousness,  on  the  part 
of  the  witness,  of  the  non-existence  of  the  fact, 
the  existence  of  which  is  represented  by  his 
testimony  as  having  been  inferred  by  him)  can 
justly  attach. 

After  this  explanation,  and  subject  to  the 
limitations  brought  to  view  by  it,  the  following 

S repositions  will  be  found  to  be  true,  with  a 
egree  of  correctness  sufficient  to  enable  them 
to  be  employed  to  good  account  in  practice. 

1.  In  a  case  which  is  clearly  that  of  menda- 
city, the  testimony  consists  of  pretended  recol- 
lections of  pretended  perceptions  which  never 
did  take  place. 

2.  Of  falsehood  through  temerity,  one  case  is 
that,  where, — from  a  recollection  of  certain  facts 
(call  them  evidentiary  facts)  actually  made 
known  to  the  witness  by  perception,  by  the 
e%-idence  of  his  senses, — he  avers  the  existence 
of  other  facts,  (call  them  principal  facta) ; 
grounding  his  persuasion  of  the  existence  of 
these  priucipa)  facts,  on  inferences  of  his  own, 
drawn  from  these  evidentiary  facts;  which 
{Hincipal  facts,  and  consequently  the  inference 
on  which  his  persuasion  of  their  existence  was 
grounded,  prove  to  be  untrue. 

3.  Another  case  of  falsehood  through  teme- 
rity is  that,  where  the  persuasion  entertained 
or  professed  to  be  entertained  by  the  witness, 
is  grounded,    or  purports   or    professes  to    be 

wunded,  on  the  relation  of  some  other  person 
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or  persons  ;  which  relation  turns  out  not  to  be 
true.* 

Observe,  that, — though  inference,  the  work  of 
tlie  judgment,  is  tlie  proper  field  for  temerity, 
the  sort  of  operation  in  which  the  representa- 
tion of  falsehood  is  most  apt  to  have  been  the 
result  of  mere  temerity  (;.  e.  of  insutficient  at- 
tention), and  to  have  stood  altogether  clear  of 
mendacity, — yet  neither  is  this  case  less  suscep- 
tible of  mendacity  than  the  first.  From  the 
fact  of  my  having  seen  Titius  aim  a  blow  at 
Sempronius,  of  whose  death  he  stands  accused, 
I  may  have  deposed  to  the  fact  of  Sempronius's 
having  received  the  blow ;  (representing  the 
matter  as  if,  in  my  judgment,  consideration 
being  had  of  their  relative  positions,  it  was  im- 
possible that  the  hand  of  Titius,  moving  in  the 
direction  in  which  I  saw  it  move,  should  have 
failed  of  lighting  upon  Sempronius);  whereas  in 
fact  I  was  in  my  own  judgment  persuaded  that 
the  blow  did  not  take  efiect ;  no  such  inference 
being  really  drawn  by  me,  as  mjist  have  been, 
had  it  really  been  my  persuasion  that  the  blow 
took  place. 

Again,  from  the  fact  of  my  having  heard 
Sempronius  say  that  he  was  so  struck  by 
Titius,  I  may  have  alleged  the  existence  of  a 
persuasion  on  my  part  of  his  having  been  so 
struck :    whereas  in  truth  it  may  have  been, 

•  This  case  might  have  been  comprised  under  the  second 
head;  inasmuch  as  persuasion,  grounded  on  the  testimony 
of  another  person,  is  necessarily  matter  of  inference.  Bui  the 
two  cases,  that  of  inference  from  a  man's  own  perceptions, 
and  that  of  inference  from  exterior  human  testimony,  are,  ia 
respect  of  the  opeuing  for  error,  so  widely  difiereot,  that  tlie 
latter  could  not  but  be  referred  to  a  separate  head. 
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either  that  Sempronius  never  told  me  any  such 
thing ;  or,  that,  though  he  told  me  so,  I  did  not 
believe  him,  but  on  the  contrary  in  my  own 
mind  was  fully  persuaded  that  what  he  so  said 
to  me  was  false :  as,  if,  for  the  purpose  of  giving  a 
colour  of  truth  to  a  knowingly  and  wilfully  false 
deposition  on  my  part,  I  had  myself  suggested 
to  him  the  telling  me  a  false  story,  invented  by 
myself  for  that  very  purpose. 

In  a  word,  two  sorts  of  occurrences  there  are, 
of  which  by  personal  experience  no  man  living 
but  must  have  been  abundantly  conscious :  one 
is,  the  having  believed,  on  the  ground  of  an  in- 
ference from  other  facts,  the  existence  of  a  fact, 
which,  without  any  imputation  upon  his.atten- 
tiveness,  or  even  his  sagacity,  turned  out  not  to 
be  true :  the  other  is,  the  having  believed  also, 
on  the  ground  of  inference,  a  fact  which  turned 
out  not  to  be  true,  and  to  which,  had  he  applied 
his  attention  with  the  utmost  degree  of  closeness 
with  which,  on  some  occasions,  it  has  been  ap- 
plied, he  would  not  have  given  credence.  Sup- 
posing him  to  have  deposed  according  to  such 
his  belief;  the  first  is  a  case  of  falsehood  in  the 
way  of  simple  incorrectness  without  temerity ; 
the  other  is  a  case  of  falsehood  accompanied 
with  temerity.* 

*  It  is  only  in  consideration  of  the  purpose,  the  mischie- 
▼oas  purpose,  to  which  the  falsehood  is  applied,  the  mit- 
chieTOus  effect  of  which  it  is,  or  tends  to  be,  productive,  that 
panishment  can  properly  be  employed  to  check  it.  In  re- 
spect of  quality  as  well  as  quantity,  the  demand  for  punish- 
ment will  of  course  vary  with  the  nature  of  the  mischief,  and 
consequently  with  the  occasion  on  which  it  is  produced  or 
liable  to  be  produced.  To  the  modifications  of  falsehood 
mJtnmdj  brought  to  view,  will  therefore  come  here  to  be 
added  a  view  of  those  which  result  from  the  particular  oeca- 


In  the  sketch  about  to  be  given  of  the  ar- 
rangements made    by  existing  institutions,    in 


tion  on  which  it  is  uttered  :  the  general  description  of  the 
occasion  being  that  of  a  suit  at  law  either  aclually  instituted 
cr  in  contemplation  to  be  instituted. 

Distinction  I, — Falsehood  inpenali  {i.e.  on  the  occasion 
of  a  penal  suit)  —falsehood  in  non-penali. 

]  I.  Distinctions  of  falsehood  in  penaii. 

Distinction  1. — Falsehood  inculpative  (including  cn'mina- 
tiiie)  and  falsehood  exculpative. 

Distinction  2. — Inculpative,  distinguished  into  inculpative 
8t  large,  and  self-inculpative;  the  iatlet  conceivable,  but 
altogether  improbable  and  rare;  yet  not  so  rare  as  to  be 
altogether  witliout  example.  For,  in  human  nature,  where  U 
the  conceivable  inconsistency  and  extravagance  of  which  ex- 
amples are  not  be  found? 

Distinction  3. — Exculpative  falsehood,  distinguished  it> 
like  manner  into  exculpative  falsehood  at  large,  and  self- 
exculpative;  both  but  loo  natural;  both  unhappily  but  too 
frequent. 

Distinction  4. — Distinction  of  falsehood,  as  well  exculpa- 
tive as  inculpative,  according  to  the  division  of  the  oft'ences, 
with  reference  to  which  it  may  respectively  be  productive  of 
those  effects.  Distinction  of  offences,  in  the  first  place,  into 
private,  self-regarding,  semi-public,  and  public  offences; 
and  so  on  through  the  orders  and  genera  of  those  several 
classes.  For  those  ulterior  divisions  reference  may  for- 
tunately be  made  to  another  work." 

III.— Distinctions  of  falsehood  i»  non-penali. 
Distinction   1.    Collaiive,    or    say   investitive,    (with   re- 
ference lo  the  right  in  question),  and  ablatixie,  or  say  dives- 
titive. 

Distinction  2.  Onerative,  or  snyimposiiire,  (with  reference 
to  the  obligation  in  ([uestion),  and  exonerative.f 

Distinction  3.     Falsehood   collative  (or   say  investiliTe), 

-  uuuiuui>  I'mitps  de^LegiBlation."  See  oho  Benlbim'i  "  Inlrodne- 
liOB  la  Morkla  and  LagiilatiDn." 

+  A  ngtil  can  oevpr  be  conferred  on  one  pari;,  but  a  corrMpondcnl 
obligatioD  u  tmpoaed  upon  another.  A  riEht  being  a  thing  beneficial  in 
it!  awn  nature,  and  indeed  incapable  ol  being  oiberwiae.  do  uiavbiaf 
can  reiull  from  its  being  conferred  en  one  |iart/,  aiherwiie  than  in  linue 
of  (he  Ei>rrai)HUMleTil  and  inieparablf  coneonriMnl  oblN(ati'>a  Jni^NMad  I9 
Ihc  same  opernliQn  on  toime  other  pari]'. 


relation  to  judicial  falsehood  and  its  three  mo- 
difications as  above  distinguished,  there  is  one 
circumstance,  wliich,  if  it  were  not  noticed  at 
the  outset,  would  be  apt  to  encounter  and  em- 
barrass us  at  every  turn. 

This  is  the  non-employment  of  any  such 
word  as  maidac'Uy  on  these  occasions,  and  the 
practice  of  substituting  to  it,  where  anything  at 
all  is  substituted  to  it,  the  word  perjury. 

One  operation  there  is,  and  that  an  indispen- 
nable  one,  by  which  mendacity  is  converted 
into  perjury:  and  that  is,  the  previous  connec- 
tion established  between  the  act  of  giving  testi- 
inonv  and  the  ceremony  of  an  oath. 

M'hat  is  evident  enough,  as  soon  as  noticed, 
is,  that,  between  this  ceremony  (how  great  soever 
may  be  its  use)  and  the  mischief  of  the  act,  the 
act  of  mendacious  testimony,  which  it  is  em- 
ployed to  prevent,  there  is  not  the  smallest 
Datural  connection.  The  mischief  exists,  exists 
in  all  its  force,  independently  of  the  oath  ;  and 
it  is  with  the  view  of  helping  to  prevent  that 
mischief,  that  the  ceremony  is  employed. 

To  the  applying  of  legal  punishment  (and  that 
ID  a  lot  as  well  assorted  to  the  species  of  delin- 
quency in  question  as  the  lots  of  punishment 
arc  that  are  applied  to  the  respective  species  of 
delinquency  in  other  cases),  the  previous  perfor- 
mance of  this  ceremony,  how  beneficial  soever 
it  may  be,  is  by  no  means  necessary.  To  the 
pttnisVing  of  Testis  for  a  false  and  mendacious 

V  <orsay  diveatitive),  onerative  (or say  impositive),  aod 
exooeraiivE,  at  large; — falsehood  seir-invesUliTe,  or  self-eio- 
nentitc,  as  berore. 

PaUrJiood  self- divestitive  and  self-onerative,  possible,  but 
moi  nUiinl  nr  fre(]ueDt. 
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deposition  of  his,  the  consequence  of  which  has 
been  loss  of  hfe  to  Insons,  it  is  (setting  aside 
institution  and  custom)  no  more  necessary  that 
Testis  should  have  taken  an  oath  not  to  put  his 
testimony  purposely  in  a  false  shape,  than,  for 
punishing  him  in  the  case  of  his  producing  the 
same  disastrous  ettect  by  his  own  hand,  it  was 
necessary  to  have  made  him  take  an  oath,  pro- 
mising to  abstain  from  employing  that  other 
member  in  the  commission  of  the  same  crime. 

Yet  so  it  is,  that,  with  a  very  few  exceptions, 
in  the  practice  of  nations,  judicial  mendacity, 
mendacityon  a  judicial  occasion  or  for  a  judicial 
purpose,  is  scarce  ever  punished,  but  in  the 
case  where,  by  means  of  this  collateral  and 
casual  additament,  it  has  been  previously  con- 
verted into  perjury. 

The  consequences  of  this  state  of  things  have 
been,  in  no  small  degree,  and  in  no  small  va- 
riety of  ways,  prejudicial  to  the  interests  of 
truth  and  justice. 

1.  All  the  mischief,  all  the  guilt,  all  the  de- 
mand for  punishment,  really  attached  to  men- 
dacity, having  thus  been  transferred  in  idea  to 
the  case  in  which,  by  positive  institution,  it 
may  happen  tn  have  been  converted  into  per- 
jury;  the  demand  for  punishment  and  for  infamy 
(the  punishment  of  the  popular  sanction)  having 
thus  been  transferred  from  the  right  ground  to 
a  wrong  one ;  the  consequence  has  been,  that, 
where  there  has  been  no  perjury  (that  is,  where 
there  has  been  no  oath)  there  has  been, — in  the 
conception  of  the  bulk  of  mankind,  and  even  of 
their  rulers, — comparatively  speaking,  no  harm 
done :  no  harm  at  least  of  such  sort  and  degree 
as  to  create  any  demand  for  punishment. 
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First  inconvenience  from  the  misnomer — 
punishment  for  mendacity,  and,  in  that  respect, 
security  for  veracity,  ?iot  ^co-extensive  with  the 
demand. 

The  mischief  would  not  have  been  so  great, 
if,  on  every  occasion  on  which  mendacity  of  this 
description  were  capable  of  being  committed, 
care  were  taken  to  convert  it  into  perjury.  But 
there  exists  as  yet  perhaps  no  country,  in  which 
such  care  has  actually  been  taken.  To  take  it, 
would  have  required,  in  every  country,  on  the 
part  of  the  sovereign  and  his  assistants,  a  com- 
manding view  of  the  ends  of  justice,  and  of  the 
means  most  suitable  to  their  accomplishment. 

2.  Of  the  thus  resting,  in  this  case,  the  de- 
mand for  punishment  upon  a  wrong  ground, 
another  evil  consequence  has  been  the  applying 
to  it  a  wrong  measure.  The  ceremony  necessary 
to  the  commission  of  perjury  being  in  all  cases 
the  same  ceremony ;  the  profanation  of  it,  by 
the  utterance  of  the  falsehood  which  it  had  been 
employed  to  prevent,  has  been  regarded,  in  every 
instance,  as  one  and  the  same  sort  of  offence : 
whereas  the  real  mischievousness  of  it,  the  real 
demand  for  punishment  on  all  scores  taken  to- 
gether, varies  in  efleqt  from  almost  the  top  to 
almost  the  bottom  of  the  scale. 

Second  inconvenience — quantum  of  punish- 
ment not  proportioned  to  the  demand. 

3.  A  third  bad  consequence  is,  that,  in  several 
instances,  where  the  legislator  has  not  forgotten 
to  make  such  provision  for  the  punishment  of 
mendacity  as  was  to  be  made  for  it  by  that  col- 
lateral and  imperfect  operation,  his  provision  has 
been  rendered  ineffectual  by  an  unlooked-for 
circumstance.    To  the  punishment  of  a  man  in 


the  character  of  a  witness  as  for  perjury,  it  is 
necessary  that  he  should  have  performed  his 
part  in  the  ceremony  of  an  oath.  But  the  cere- 
mony being  understood  to  be  a  religious  cere- 
mony, sects  of  religionists  have  started  up,  who, 
actuated  by  religious  motives,  have  refused  to 
bear  their  parts  in  this  ceremony.  What  was 
to  be  done  ?  To  render  these  sectaries  punish- 
able without  the  ceremony,  as  they  would  have 
been  in  consequence  of  the  ceremony,  would 
have  been  to  depart  from  custom,  the  ordinary 
substitute  to  reason :  to  attempt  to  force  them 
into  the  ceremony,  would  have  been  persecu- 
tion, and,  in  that  respect,  against  custom,  and 
against  reason  too.  What  then  was  the  result? 
To  sit  still  and  do  nothing  ;  to  deprive  the  pub- 
lic of  the  benefit  of  their  testimony ;  to  put 
them,  and  those  in  their  company,  out  of  the 
protection  of  the  law :  to  leave  open  in  so  far 
the  door  of  impunity  to  all  injustice  and  all 
crimes. 

Third  inconvenience — ciclusion  of  the  testi- 
mony of  all  who  are  umciUlng  to  go  through  the 
ceremony  of  an  oath. 

Besides  the  mischief  to  the  public,  from  this 
same  source  results  no  small  degree  of  embar- 
rassment to  the  writer,  who,  by  the  view  of 
that  mischief,  is  excited  to  apply  his  industry 
to  the  correction  of  it.  Speak  of  it  as  flowing 
from  the  perjury,  the  impres.sion  you  convey  is 
erroneous  and  deceptitious :  you  must  therefore 
either  discard  the  word  altt^ether,  or  give 
warning  of  the  error  every  time  the  word  comes 
to  be  employed.  This  appellation,  therefore, 
this  improper  and  deceitful  appellation,  must 
at  any  rate  be  discarded ;  another  appellatjon, 
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mendacity,  the  only  appellation  by  which  it  is 
possible  to  avoid  deception  and  confusion,  must 
oe  employed  in  the  room  of  it.  At  the  same 
time,  the  appellation  thus  unavoidably  dis- 
carded, is  the  one,  and  the  only  one,  which  the 
public  is  at  all  in  the  habit  of  seeing  employed : 
It  is  the  one  which  Ihey  will  be  upon  the  look- 
out for  at  every  turn  :  and  not  finding  it,  every 
thing  they  meet  with  on  the  subject  will  be  apt 
to  seem  defective  and  irrelevant. 

Moreover,  the  appellation  which  they  find 
instead,  is  one  which  they  are  altogether  out  of 
the  habit  of  seeing  employed  to  this  purpose : 
they  will  misconceive,  they  will  undervalue, 
the  force  of  it ;  they  will  wonder,  and  fancy 
they  see  error  and  injustice,  when  they  see  the 
guilt  and  punishment  of  perjury  ascribed  to  a 
Rpecies  of  misbehaviour  which,  to  their  eyes, 
may  present  itself  as  no  more  than  a  naughty 
schoolboy's  trick,  a  venial  peccadillo :  while, 
on  the  other  hand,  when,  to  express  the  mis- 
conduct of  men  in  power,  as  well  as  of  men 
subject  to  power,  they  observe  no  other  appel- 
lation employed  than  one,  which,  in  their  ex- 
perience, has  never  been  employed  to  charac- 
terize any  species  of  miscondnct  so  high  in  the 
scale  as  even  the  lowest  punishable  offence ; 
they  will  be  apt  to  slight,  as  scarce  worth 
regarding,  what  with  due  attention  would  bd  J 
(bund  to  be  a  national  disgrace,  and  a  mis- 
chievous and  most  crying  grievance. 

To  give  warning,  then,  once  for  all— let  the 
following  indisputable,  howsoever  unwelcome 
truths,  never  be  out  of  mind  with  the  reader  of 
these  pages.  By  mendacity,  as  often  as  the 
word  presents  itself  to  his  view,  let  him  under- 
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stand  that  species  of  misbehaviour,  which,  if 
the  legislator  had  clone  his  duty,  would  have 
been  to  be  characterised  by  the  word  perjury: 
and  in  so  far  as,  by  the  design  or  negligence  of 
any  special  person,  the  practice  of  mendacity 
in  law  proceedings  has,  for  want  of  such  re- 
straint, been  left  in  possession  of  the  profit 
aimed  at  by  it, — the  guilt  of  such  person  wants 
nothing  of  subornation  of  perjury,  but  the 
punishment  and  the  name. 

Section  II. — Bules  for  the  app/icfition  of  pu- 
nishment to  testimonial  falsehood. 

Rule  1. — Punishment,  employed  as  a  check 
to  falsehood,  sliould  attach  throughout  upon 
temerity,  as  well  as  upon  mendacity:  diminishing 
only  in  degree,  in  proportion  to  the  diminution 
of  the  demand,  produced  by  the  ditt'erence  be- 
tween the  two  cases. 

Reason  1. — Wherever,  in  the  case  of  men- 
dacity, mischief  is  among  the  consequences  of 
falsehood,  so  is  it  in  that  of  temerity.  Id 
degree,  indeed,  it  is  tliroughout  inferior  in  this 
latter  case  :*  but  such  inferiority  is  a  reason, 
not  for  withholding  punishment  altogether,  but 
only  for  reducing  it  in  degree. 

The  distinction  between  criminative  consci- 
ousness, temerity,  and  delinquency  clear  of 
both  those  aggravating  accompaniments,  is  & 
distinction  that  runs  through  the  whole  system 
of  offences.  In  every  instance,  the  mischievoos 
consequences  of  the  delinquency,  and  in  par- 

•  Dumont,  "  Traites  de  Legislation,"^"  [ntroduction  to 
Morals  and  Le^alation." 
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ticular  the  mischief  of  the  second  order — the 
danger  and  alarm* — are  either  constituted  or 
increased  by  temerity,  in  how  much  less  soever 
a  degree  than  by  criminal  consciousness.  But 
by  falsehood,  in  one  way  or  other,  may  be  pro- 
duced, as  will  presently  be  shewn,  mischief  in 
all  sorts  of  shapes — the  mischiefs  respectively 
producible  by  all  sorts  of  offences. 

Reason  2. — If  temerity  be  not  taken  as  a 
distinct  ground  for  punishment,  distinct  from 
that  of  mendacity  (the  only  species  of  faJsehood 
convertible  into  perjury) ;  in  that  case,  in  every 
instance  of  falsehood  accompanied  with  teme- 
rity, but  not  with  that  complete' self-conscious- 
ness which  is  necessary  to  denominate  it  men- 
dacity, the  consequence  is,  either  absolute 
impunity,  or  punishment  as  for  mendacity ;  that 
is,  if  converted  into  perjury,  as  for  perjury; 
and  thence  punishment  in  excess. 

It  has  already  been  remarked  that  one  of 
the  most  common  cases  of  temerity  is  that  in 
which  incorrect  inferences  are  drawn  from  real 
perceptions :  in  which,  from  one  fact  which  did 
happen,  the  existence  of  another  fact  which  did 
not  happen,  is  inferred. 

As  the  closeness  of  connection,  real  and 
apparent,  between  fact  and  fact,  is  susceptible 
of  variation  ad  infinitum  ;  so  is  the  degree  of  the 
temerity  imputable  to  a  man,  in  the  case  where, 
the  first  being  true  and  the  others  not,  he  has 
notwithstanding  asserted  the  existence  of  the 
second,  inferring  the  existence  of  it  from  that 
of  the  first.     The  more  palpably  remote  the 

^  Domont,  at  supra.    *'  Introduction/'  &c.  at  «apra. 


connection  is  in  the  eyes  of  those  to  whom  it 
belongs  to  judge,  the  less  in  that  case  will  they 
be  disposed  to  look  upon  the  pretended  error  as 
sincere,  to  regard  the  false  representation  as 
having  had  temerity  and  not  mendacity  for  its 
accompaniment.  But  suppose  the  temerity, 
the  culpable  want  of  attention,  to  have  risen  to 
such  a  pitch  as  in  its  etfects  on  testimony  to  be 
undistinguishable  from  mendacity ;  the  quantity 
of  force  necessary  to  be  employed  in  the  two 
cases  in  the-way  of  punishment  for  the  preven- 
tion of  it,  may  also  be  undistinguishable :  and 
thus  it  is,  that,  while  for  mendacity  the  lowest 
lot  of  punishment  may  be  fixed  at  a  consider- 
able height  on  the  scale, — in  the  first  place  it 
would  leave  a  wide  and  mischievous  door  to 
falsehood,  if  temerity  were  left  altogether  with- 
out punishment ;  and  in  the  next  place,  the 
punishment  for  it  ought  to  be  made  susceptible 
of  all  manner  of  gradations,  from  the  lowest  pu- 
nishment for  perjury,  or  even  above,  down  to  0. " 

For  fixing  the  attention  of  man  to  whatever 
happens  to  be  his  duty,  punishment  may  be  no 
less  necessary  then  to  any  other  purpose  to 
which  it  has  been  employed.  Were  it  not  for 
this,  a  nurse  might  with  impunity  starve  her 
child,  a  jailor  his  prisoner,  saying,  and  perhaps 
with  truth,  /  never  thought  tihoiit  it :  and  so  with 
regard  to  the  payment  of  taxes,  and  all  manner 
of  other  active  duties. 

In  particular,  in  regard  to  the  attention  ne- 
cessary to  preserve  a  man  from  giving,  without 
actual  mendacity,  falsehood  for  truth ;  if  the 
want  of  such  attention  were  generally  known 
to  be  sufficient  to  secure  a  man  against  punish- 
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ment,  he  would  take  care  to  clear  himself  of 
so  inconvenient  an  incumbrance,  as  often  as 
the  falsehood,  which  it  should  have  prevented, 
held  out  a  prospect  of  answering  any  profitable 
purpose.  Where  is  the  profitable  absurdity  so 
gross,  that  men  have  not  professed,  do  not  pro- 
ress  (and  in  many  instances  doubtless  without 
mendacity)  to  believe  ?  Is  there  any  imagin- 
able absurdity  so  enormous  and  so  gross,  that, 
for  the  sake  of  money,  or  rank,  or  power,  or  a 
mixture  of  all  these,  the  bulk  of  mankind  are 
not  at  all  times  ready  (and,  doubtless,  in  a  large 
proportion,  without  downright  mendacity)  to 
profess  themselves  to  believe  ?  And  in  these 
cases  how  is  it  that  they  keep  clear  of  men- 
dacity, when  so  it  is  that  they  do  keep  clear 
of  it  ?  By  fastening  their  attention,  with  all 
their  might,  to  whatever  arguments  can  be 
found  in  fevour  of  the  object  of  belief,  and  by 
suffering  it,  with  all  their  negligence,  to  be  put 
aside  by  the  force  of  interest,  from  all  argu- 
ments that  kct  in  opposition  to  that  object. 

Rule  2. — On  this  occasion,  as  well  as  on  every 
other;  punishment — the  punishment  provided 
by  the  legislator — ought  to  be  such  as  shall 
appear  to  him  to  be  of  itself  adequate  to  the 
purpose,  without  any  assistance  from  either  the 
popular  or  the  religious  sanction. 

Why?  Because  the  punishment  appointed 
by  the  legislator  himself,  is  such  as  he  thinks 
fit  it  should  be :  it  is  pointed  at  such  objects, 
and  adjusted,  moreover,  in  such  quantity  and 
quality,  as  to  adapt  it  in  every  respect  to  the 
purposes  he  has  in  view.  On  neither  of  the 
two  other  sanctions,  powerful  and   useful   as 

VOL.  I.  y 


SECURlTieS.  [Bool  11, 

their  assistance  will  be  to  him,  can  he  in  any  of 
these  respects  place  any  such  entire  dependance. 

The  instances  are  but  too  many  in  which 
falsehood,  and  even  perjury,  have,  and  evea 
by  the  highest  authorities,  and  on  the  part  of 
omcial  men,  been  held  up  to  view  as  meri- 
torious.* 

Rule  3. — In  determining  the  quantity  and 
quality  of  the  punishment  applicable  to  this 
offence  in  each  case,  regard  must  be  had  to  the 
nature  of  the  mischief  of  which  it  is  productive. 

In  respect  of  the  mischief  producible  by  it, 
(viz.  by  means  of  the  deception,  and  thence  of 
the  misdecisioii,  of  which  it  may  happen  to  be 
productive),  the  field  of  its  influence  is  nearly  co- 
extensive with  the  whole  field  over  which  uTong 
has  it  in  its  power  to  range. 

Exercising  itself  within  the  non-penal  branch 
of  the  field  of  law,  and  to  the  prejudice  of  the 
plaintiff's  side  of  the  cause,  it  may  have  the 
effect  of  depriving  a  man  of  every  kind  of  right, 
of  satisfaction  for  every  imaginable  species  of 
wrong. 

Exercised  in  the  same  branch  to  the  pre- 
judice of  the  defendant's  side,  it  may  have  the 
effect  of  imposing  on  him  unduly  the  obligatiou 
corresponding  to  every  kind  of  right,  which, 
at  his  charge,  is  capable  of  being  conferred  on 
a  plaintiff. 

Exercising  itself  in  the  penal  branch  of  the 
field  of  law,  and  to  the  prejudice  of  the  plain- 
tiffs side  of  the  cause,  it  may  give  impunity  to 
the   delinquent  of  any  and  every  description. 


•  Spp  Book  r.  Chapter  II.  Sections. 
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and  by  that  means  be  productive  of  alarm  and 
danger,  in  any  shape,  and  to  any  amount,  to 
determinate  individuals ;  to  a  determinate  class 
of  persons ;  to  the  community  at  large. 

Exercising  itself  in  the  same  (viz.  the  penal) 
branch  of  the  same  field,  and  to  the  prejudice 
of  the  defendant's  side  of  the  cause,  it  may  have 
the  effect  of  subjecting  an  individual  altogether 
innocent,  to  any  article  or  mass  of  punishment 
which  has  been,  or  can  be,  inflicted  under  the 
authority  of  the  law. 

The  mischiefs,  therefore,  producible  by  false 
testimony  considered  as  an  eventual  cause  of 
deception,  and  thence  of  misdecision,  on  the 
part  of  the  judge,  are,  in  this  view  of  them,  as 
numerous  and  as  various  as  the  mischiefs  pro- 
ducible by  misdecision  itself. 

Neither  in  the  way  of  punishment,  nor  in 
any  other  way,  is  there  any  mischief,  which, 
^bemg  producible   by  the  exercise  of  judicial 
authority,  is  not  producible  by  judicial  falsehood. 
The  mischief  being  thus  diversified  and  ex- 
tensive, the  application  of  the  punishment  des- 
tined to  serve  as  a  security  against  this  mischief 
ought  to  be  correspondently  extensive  and  di- 
versifiable. 

No  reason  can  be  given  why  a  wrong, — ^which 
is  followed  by  satisfaction,  or  punishment,  or 
both,  if  committed  by  any  other  means, — should 
go  without  satisfaction,  or  without  punishment, 
if  committed  in  this  way  by  a  guilty  pen  or 
tongue..  By  either  of  these  instruments,  desti- 
tute as  they  are  of  physical  strength,  life  may 
be  as  effectually  destroyed  as  by  the  cannon  or 
the  sword. 
To  attempt  to  fix,  either  in  point  of  quantity 
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or  quality,  the  mode  of  punishment  best  as- 
sorted to  each  modification  of  dehnquency  thus 
commissible,  belongs  not  to  a  design  so  hmited 
as  the  present.  Principles  destined  to  both 
purposes  are  already  before  the  public  in  two 
other  works.* 

One  hint  only  in  respect  of  quantity. 

The  alarm  inspired  by  mischief  arising  from 
this  species  of  fraud, — from  a  fraud  which,  like 
this,  has  for  its  theatre  the  theatre  of  justice, — 
seems  to  be  not  altogether  so  great  as  that 
which  springs  from  a  fraud  operating  upon  a 
more  private  theatre.  In  the  case  of  swindling, 
for  example,  a  man  beliolds  for  himself  no 
other  security  than  in  his  own,  perhaps  un- 
experienced, sagacity  and  discernment :  in  the 
case  of  testimonial  mendacity,  no  otherwise 
commissible  than  in  so  public  a  theatre  as  that 
of  a  court  of  judicature,  he  beholds  for  his 
security,  besides  the  unexperienced  sagacity 
of  the  jury,  the  thoroughly  exercised  sagacity 
of  the  advocate  and  the  judge. 

One  other  hint  in  respect  of  quality. 

A  punishment  which,  in  the  practice  of 
English  Jurisprudence,  stands  upon  the  list  of 
those  which,  on  the  occasion  of  testimonial 
mendacity  (when  duly  erected  into  perjury) 
awaits  the  option  of  the  judge,  is  the  pillory  : 
an  instrument  devised  for  the  purpose  of  inflict- 
ing the  punishment  of  corporal  ignominy.  But 
considered  as  applied  to  testimonial  mendacity, 
the  pillory  has  nothing  belonging  to  it  that  can 
serve  in  any  respect  to  point  the  attention  of 
the  observer  to  the  nature  of  the  crime. 

id  Leg:iBl&tiDii."     Diunont, 
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If,  on  this  occasion,  as  on  others,  a  proper  ob- 
ject be  to  give  to  the  punishment  that  species  of 
analogy,  or  characteristicalness,  which  is  given 
to  it  by  exhibiting  the  offending  member  in  a 
state  of  sufferance,  real  or  apparent ;  the  offend- 
ing member  is  in  this  case  not  the  neck,  with 
both  the  hands  for  company,  but  the  one  offend- 
ing hand  (viz.  the  hand  that  gave  motion  to 
the  offending  pen),  or  else  the  oflending  tongue. 

Rule  4. — ^In  both  shapes,  as  well  that  of 
temerity  as  that  of  mendacity,  punishment 
should  embrace  every  case  of  false  statement 
uttered  by  any  person  in  the  course  or  for 
the  purpose  of  judicial  investigation :  every 
fidse  statement,  at  least,  from  which,  in  any 
shape,  advantage  or  inconvenience  can  accrue 
to  any  body.  Neither  on  this  occasion  nor  on 
any  other,  should  a  man  be  suffered  ''  to  take 
advantage  of  his  own  wrong  J' 

Reason. — If,  in  the  course  of  procedure,  (or  on 
any  other  occasion  in  which  pecuniary  interest, 
or,  in  short,   any  other  species  of  interest,  is  at 
stake),  a  man  is  allowed  to  derive  advantage  in 
any  shape  from  false  assertiorts ;  false  assertions 
may  in  every  such  instance  be  expected  from 
flie  generality  of  mankind.     In  the  course  of 
judicial  procedure,  in  particular;  if,  in  the  case 
of  any  such  assertion,  nominal  as  well  as  vir- 
tual, or  virtual  only,  no  punishment  be  either 
appointed  by  positive  regulation,  or  commonly 
sailed  in  practice ;  the  party  who  sees  an  ad- 
vantage to  be  gained  by  such  falsehood,  will 
look  upon  it  as  allowed :   and  the  habit  of  such 
falsehood  will  thus  become  general,  not  to  say 
universal,  among  suitors. 

In  such  case,  whatever  injustice  results  from 
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such  falsehood,  whether  in  the  shape  of  direct 
or  in  the  shape  of  collateral  injustice  (vexation, 
expense,  or  delay),  ought  to  be  set  down  to  the 
account,  not  of  the  party,  but  of  the  legislator 
and  the  judge. 

For  any  of  the  diflerenccs,  the  abolition  or 
prevention  of  which  is  prescribed  by  this 
equalizing  rule,  no  reason  ever  has  been,  no 
sufficient  reason  ever  can  be,  given.  What- 
ever may  be  the  sanctions,  the  force  of  which 
employs  itself,  or  is  employed,  in  the  endea- 
vour to  confine  men's  discourse,  for  the  purposes 
of  justice,  within  the  path  of  truth, — ^sanctioas 
of  law,  sanctions  of  morality,  sanctions  of  re- 
ligion,— they  are  not  less  necessary  on  one  side 
of  a  cause  than  on  the  other  :  on  the  part  Of  one 
of  the  dramatis  personae  in  the  theatre  of  justice, 
than  on  another :  on  the  part  of  the  professional 
agent,  for  example,  than  on  the  part  of  the  client. 
In  one  station,  the  natural  force  of  the  impro- 
bity-and-mendacity- restricting  motives  acting 
with  more  power  than  in  another;  the  demand 
for  faclitious  power,  acting  in  the  same  direc- 
tion, may  not  perhaps  be  quite  so  great.  But, 
be  the  ."itation  what  it  will — if  the  power  of  the 
mendacity-restraining  motives  be  inferior  to  that 
of  the  mendacity-promoting  motives,  mendacity 
is  the  certain  consequence. 

That  the  interests  of  truth  and  justice  neither 
require  nor  admit  of  any  such  distinction,  is  too 
self-evident  to  require  proof,  or  to  admit  of  it. 
Turn  to  practice,  the  distinction  is  exemplified 
to  a  prodigious  extent.  To  a  prodigious  extent 
spontaneous  allegations  are,  in  case  of  menda- 
city, exempt  from  those  punishments  which 
attach   upon   it  in  the  case  of  allegations  ex 
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uiierrogato;  which  would  attach  upon  the  same 
falsehoods,  if  drawn  forth  by  questions. 

The  cases  in  which  this  license — the  licentia 
mentiendi — is  granted,  are  sufficiently  indicative, 
as  well  of  the  quality  of  the  authors,  as  of  the 
final  cause  of  it.  Cancessum  est  aratoribus,  says  a 
fieunous  orator,  aliquid  mentiri  in  historiis.  Con- 
cessum  est — by  whom  ?  Such  is  the  license,  but 
who,  it  may  be  asked,  are  the  granters  ?  In- 
stead of  oratoribuSy  put  litigantibus,  the  proposi- 
ticm  is  at  once  more  determinate,  and  more  un- 
questionably true.  In  this  case,  that  the  li- 
cense is  granted,  and  who  the  granters  are,  are 
two  points  equally  and  simultaneously  con- 
spicuous :  nor  will  the  third  point — why  it  is 
granted — be  much  less  so. 

When  a  cause  has  run  out  its  length,  the 
man  of  law  has  nothing  to  lose  by  the  punish- 
ment of  mendacity ;  on  the  contrary,  he  is  a 
gainer  by  it :  the  mendacity  may  afford  matter 
tor  a  fresh  cause:  and  it  is  in  a  fresh  cause,  if  at 
all,  that  the  enquiry  is  performed ;  how  satisfac- 
torily soever  the  fact  of  the  offence  may  have 
been  established  in  the  course  of  the  cause 
which  gave  birth  to  it.  Applied  at  this  stage, — 
whatsoever  it  may  contribute  in  regard  to  the 
prevention  of  mendacity  in  future  contingent 
causes  at  large, — it  contributes  little  or  nothing 
to  the  prevention  of  it  in  the  individual  cause  in 
the  course  of  which  the  falsehood  is  uttered.  If, 
by  punishment,  or  whatever  other  means  are 
necessary  to  the  production  of  the  effect,  truth 
were  not  rendered,  to  appearance  at  least,  more 
probable  than  falsehood  in  judicial  causes,  there 
would  be  no  such  causes  instituted.  Accord- 
ingly, at  this  time  of  day,  punishment  is  almost 
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universally  applied  to  persons  called  witnesses, 
(meaning  extraneous  witnesses),  as  likewise  to 
the  litigants  themselves,  when,  with  reference 
to  the  main  point  in  dispute,  they  come,  either 
of  them,  to  be  examined  in  the  character  of 
witnesses. 

This  community  of  interest  between  the 
professional  lawyer  and  the  public, — between 
the  class  of  persons  by  whom  law,  especially 
jurisprudential  law,  is  made,  and  those  for 
whose  interest  it  is  supposed  to  be  made, — is, 
however,  by  no  means  co-extensive  with  the 
■whole  extent  of  the  cause :  and  where  it  fails  of 
taking  place,  i.e.  to  whatsoever  point  the  oppo- 
sition of  interests  extends,  there  of  course  the 
interest  of  the  governing  class  governs,  and  that 
of  the  governed  is  sacrificed  to  it. 

If  the  truth  of  the  facts  on  which  the  com- 
mencement of  a  cause  is  grounded,  were  vouched 
for  on  the  part  of  the  litigant  party  hy  whom  it 
is  commenced ;  those  which  are  said  to  have 
fallen  within  his  own  perception,  by  a  direct  de- 
position on  his  part, — those  in  respect  of  which 
his  persuasion  is  grounded  on  circumstantial, 
or  on  extraneous  testimonial,  evidence,  by  a  de- 
claration of  persuasion,  adapted  to  the  nature  of 
the  case ;  a  most  extensive  description  of  causes 
would  thus  be  nipped  in  the  bud :  all  causes 
in  which  the  plamtift",  being  completely  con- 
scious of  a  total  want  of  merits,  was  at  the 
same  time  assured,  either  of  his  inability  to  pro- 
duce any  sufficient  proof,  (i.  e.  any  proof  that 
would  be  sufficient  if  it  were  believed),  or  of  see- 
ing the  force  of  it  overborne  by  counter-proof: 
or  (to  come  to  the  point  at  once)  all  those  in 
which  the  loss  of  the  cause  would,  in  case  of 
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mendacity  or  temerity  on  his  part,  subject  him,  if 
not  to  the  legal  punishment,  to  the  moral  shame, 
of  perjury.  Here  then  is  a  large  description  of 
causes,— or  rather  a  large  proportion  of  causes 
of  all  descriptions— of  which  the  profit  would 
be  lost. 

Should  it  be  asked,  in  what  way  a  man  thus 
circumstanced  can  find  his  interest  in  the  in- 
stitution of  any  such  cause,  the  answer  is  but  too 
obvious:    every  case  in  which  a  man,  having 
oppression  for  his  object,  beholds,  in  the  person 
CH  his  intended  victim,  a  person  either  unable  or 
unwilling  to  bear  the  quantity  of  expense  and 
vexation,  which  in  this  case  has  been  attached 
to  the  faculty  of  self-defence,     tn  such  case, 
where  the  inability  is  total,  or  the  unwillingness 
inunediate,  the  profit  of  the  profession  is  con- 
fined to  the  earliest  stage,  or  first  stages,  of  the 
cause :    if  either  the  one  or  the  other  bar  to  the 
continuance  of  the  cause  does  not  present  itself 
before  a  later  period,  the  intermediate  stages 
ccmstitute  by  so  much  the  longer  line,   with 
which  the  current  of  profit  is  co-extensive.     As 
to  the  maldjide  plaintiff*,  (bating  the  casualty  of 
pecuniary  support  afforded  to  the  intended  vic- 
tim by  the  casual  generosity  and  ability  of  his 
friends),  the  relative  degrees  of  opulence  being 
given,  the  operations  of  this  system  of  warfare 
may  be  reduced  to  certainty.     That,  in  a  siege, 
how  long  the  power  of  self-defence  may  be  ex- 
pected to  be  protracted,   may  be  known,  by 
means  of  the  proper  data^  if  not  to  a  day,  at 
least  to  a  week,  is  a  point  that  seems  to  be 
sufficiently  settled  by  the  general  opinion  of  the 
professors  of  that  branch  of  the  art  military. 
Bttt  in  the  judicial  warfare,  at  what  expense  a 


man  perfectly  honest  and  completely  innocent 
and  irreproachable,  may  be  either  enslaved  or 
ruined  by  a  villain— any  villain  whatsoever, 
who  happens  to  be  in  a  certain  degree  richer 
than  himself, — is  a  result  the  certainty  of  which, 
under  the  system  of  policy  in  question,  is  not 
at  all  atiected  by  the  uncertainty  which,  to  the 
prejudice  of  him  who  has  right  on  his  side,  is 
but  too  well  known  to  be  attached  to  the  opera- 
tions of  the  law.  The  prospect  of  obtaining 
redress  in  any  degree  is  deplorably  uncertain : 
the  prospect  of  obtaining^  complete  redress  is, 
with  few  exceptions  indeed,  altogether  hope- 
less :  the  prospect  of  oppressing  with  impunity 
may  be  reduced,  and  every  day  is  reduced,  to  a 
complete  certainty. 

Uttered  on  a  judicial  occasion  or  for  a  judi- 
cial purpose,  spontaneous  statement  will,  ac- 
cording to  the  usage  of  established  language, 
be  understood  to  require  a  different  appellation, 
according  as  it  is  in  the  character  of  a  witness  or 
in  that  of  a  party  that  the  person  is  understood 
to  express  himself:  if  in  the  character  of  a 
witness,  whether  extraneous  or  self-regarding, 
deposition :  if  in  the  character  of  a  parly  merely^ 
and  not  in  that  of  a  witness,  alkgatiDii.  From  ■ 
depositions,  the  license  for  mendacity  has  been, 
in  general,  taken  away :  to  allegations,  it  has 
been,  in  general,  extended :  and  if,  in  here 
and  there  an  instance,  it  has  at  different  times 
been  withdrawn, — the  proposition  by  which  the 
existence  of  it  has  been  affirmed,  continues  still 
to  constitute  the  general  rule  :  nor  can  the  rea^ 
sonableness  and  experienced  utility  of  the 
exceptions  be  maintained  by  any  arguments, 
which  will  not,  with  equal  force,  evince   the 
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mischievousness  and  depravity  of  the  general 
rule. 

In  the  character  of  a  witness,  or  of  a  party 
under  examination  in  the  place  of  a  witness,  a 
man  must  take  care' what  he  says;  he  is  ex^ 
pected  to  confine  his  discourse  within  the  pale 
of  truth  :  but  no  sooner  is  he  freed  from  the  en- 
cumbrance, than  all  restraints  of  legal  obligation 
are  thrown  off  along  with  it ;  the  word  of  com- 
mand is,  stand  at  your  ease :  the  field  of  menda- 
citv  is  thrown  open  to  him,  and  in  that  field  he 
beholds  a  play-ground,  in  which  fancy  and 
sinister  interest  are  allowed  to  gambol  without 
restraint. 

Depositions  and  allegations — depositions  on 
the  one  side,  allegations  on  the  other, — differ  in 
name ;  by  positive  institution,  as  above,  they 
differ  in  effect :  but,  after  making  due  allowance 
for  the  slight  distinction  in  nature  which  gave 
rise  to  the  difference  in  name,  there  is  no  reason 
why  the  one,  more  than  the  other,  should  be 
exempt  from  the  law  of  truth.  In  both  cases, 
the  immediate  subject  of  the  assertion  is  the 
existence  of  a  fact — a  psychological  fact:  in 
both  cases,  it  is  the  existence  of  the  same  fact ; 
viz.  a  persuasion  concerning  the  existence  of 
§ome  other  fact.  In  the  case  of  a  deposition, 
where  the  evidence  is  strictly  and  purely  direct, 
without  mixture  of  circumstantial, — the  feet  con- 
stituting the  subject  of  persuasion  is  the  recol- 
lection of  certain  perceptions  entertained  by 
the  deponent  himself,  at  a  point  of  time  more 
(Mr  less  remote.  In  the  case  of  a  deposition 
idiich  explicitly  or  implicitly  involves  a  mix- 
ture of  circumstantial  evidence, — the  fact  con- 
stituting the  subject  of  persuasion  consists,  pro 
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tanto,  of  certain  inferences  drawn  from  certain 
perceptions,  so  entertained,  as  al;ove.  Where 
the  fact  which  is  the  externally  apparent  sub- 
ject of  the  allegation,  is  a  fact,  tlie  persuasion 
of  which  never  had  the  immediate  perceptions 
of  the  person  in  question  for  its  ground, — that 
persuasion  has  a  different  ground  to  rest  upon;  - 
but,  on  the  part  of  a  veracious  speaker,  its 
existence  is  not  less  indisputable,  in  this  case, 
than  in  the  other :  nor  is  the  asseation  of  its 
existence  less  susceptible  of  ntendacity  in  this 
case  than  in  the  other. 

A  horse  belonging  to  the  defendant  has 
broken  into  ray  enclosed  field,  and  damaged 
my  growing  corn  :  deposition  or  allegation,  this 
at  any  rate  is  an  assertion  on  my  part ;  an 
assertion,  by  which  the  existence  of  a  persua- 
sion on  my  part  (a  persuasion  of  the  past 
existence  of  an  individual  fact  belonging  to  the 
sjwcies  of  facts  designated  by  these  words)  is 
expressed.  If  this  persuasion  has  for  its 
ground  the  recollection  of  a  correspondent  per- 
ception on  my  part,  viz.  the  sight  of  the  horse 
when  occupied  in  the  act  of  treading  down 
the  com,  and  feeding  upon  it ;  and  if,  at  the 
same  time,  by  the  terms  by  which  such  asser- 
tion is  conveyed,  I  declare  it  to  have  had  such 
perception  for  its  ground ;  my  assertion  is  of 
the  nature  of  a  deposition,  and  is  properly  sus- 
ceptible of  that  name.  If  I  speak  of  the  same 
fact  as  a  fact  which  I  kx)k  xipon  as  proved,  or 
capable  of  being  proved,  by  mv  own  testimony ; 
although  the  fact  which  presented  itself  to  my 
senses  was  not  the  very  fact  so  described  as 
above,  but  an  evidentiary  fact,  or  assemblage 
of  evidentiary  facts  (which  on  account  of  their 
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supposed  necessary  connection  with  that  princi- 
fect,' produce  on  my  part  a  persuasion  no 
[ess  satisfactory  of  its  existence)  say,  for  ex- 
ample, my  having  seen  the  horse  running  in  a 
line  leading  from  the  field,  and  in  a  part  of 
that  line  commencing  immediately  without  a 
hedge  that  bounds  the  field,  the  hedge  being 
broken  behind,  and  footsteps  tallying  with  those 
of  the  beast  discernible  on  each  side  of  the 
hedge ;  in  this  case  my  assertion  is  not  less 
susceptible  than  in  the  former,  of  presenting 
itself  in  the  character  of  a  deposition. 

If,  on  the  other  hand,  my  persuasion  is 
spoken  of  by  me  as  not  having  had  any  such 
perception  of  my  own  for  its  ground  ;  neither- 
the  perception  of  the  principal  fact  itself,  nor 
the  perception  of  any  physical  fact  operating 
on  my  mind,  in  relation  to  it,  in  the  character  of 
an  evidentiary  fact ;  but  the  existence  of  a 
set  of  perceptions  of  either  of  the  above  descrip- 
tions on  the  part  of  a  third  person,  Titius ; — 
then,  and  in  such  case,  my  assertion  cannot, 
according  to  the  notions  and  language  of  juris- 
prudence, bear  with  propriety  the  name  of  a 
deposition  (except  in  so  far  as  hearsay  evidence 
is  received  in  depositions) :  of  the  two  names 
in  question,  it  cannot  with  propriety  bear  any 
other  than  that  of  an  allegation :  the  deposition, 
if  there  be  any,  must  be  the  work  of  Titius. 
But  whether  the  assertion,  by  which  the  exist- 
ence of  the  principal  fact  in  question  is  pro- 
nounced— the  fact  on  which  I  ground  my  claim 
of  satisfaction — the  fact  which,  with  reference 
to  my  title  to  such  satisfaction,  I  rely  on,  in  the 
character  of  an  investitive  or  collative  event ; 
whether  such  my  assertion  bc^  of  the  nature  of 
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a  deposition,  or  in  tlie  nature  of  a  bare  allega- 
tion; it  is  equally  expressive  of  a  persuasion: 
and  tile  declaration  of  the  existence  of  that 
persuasion  is  equally  susceptible  of  truth  and 
falsehood,  of  veracity,  mendacity,  and  teme- 
rity; and  the  fact  of  such  mendacity  or  teme- 
rity, where  it  exists  (though  it  be  an  internal 
psychological  fact,  the  seat  of  which  is  in  ray 
mind)  is,  like  so  many  other  facts  of  that  same 
nature,  equally  susceptible  of  proof — of  proof  of 
a  texture  strong  enough  to  afford  a  ground  for 
the  burthen  of  satisfaction,  or  for  the  burthen 
of  punishment. 

A  declaration  assertive  of  such  persuasion, 
and  that  (in  case  of  its  being  knowmgly  false) 
on  pain  as  for  mendacity,  may  therefore  with 
equal  propriety  be  insisted  on  in  the  case  of  a 
party,  as  in  the  case  of  an  extraneous  witness. 

There  remains,  as  capable  of  being  included 
in  the  allegation,  the  ])oint  of  law:  tlie  pro- 
position expressive  of  a  man's  persuasion  in 
regard  to  the  state  and  condition  of  the  law,  so 
far  as  respects  the  subject-matter  of  his  claim. 

The  reality  of  the  distinction  between  men- 
dacity and  temerity,  and  the  necessity  of  pre- 
serving it  (viz.  for  the  sake  of  avoiding  the 
mischief  of  applying  excessive  punishment  on 
one  hand,  or  giving  impunity  to  delinquency  on 
the  other)  have  been  already  brought  to  view. 
Of  the  two  points,  the  point  of  fact  and  the 
point  of  law.  the  latter  is  the  one  in  relation  to 
which  temerity  (in  contradistinction  to  menda- 
city) is  most  apt  to  be  the  accompaniment  of 
erroneous  assertion.  In  regard  to  matter  of 
fact,  persuasion  may  be  the  mere  copy  of  per- 
ception, the  simple  result  of  recollection :  in  re- 
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gard  to  matter  of  law,  it  can  never  be  produced 
without  the  aid  of  judgment  and  inference. 

In  a  general  view,  the  uncertainty  of  the 
law  is  a  quality,  unhappily,  but  too  strongly 
stamped  upon  it,  even  in  those  countries  in 
which  the  mischief  is  least  flagrant :  and,  upon 
a  view  thus  general  and  indiscriminating,  it 
may  naturally  enough  seem  a  harsh  arrange- 
ment to  fix  upon  an  alleged  persuasion  (how 
erroneous  and  groundless  soever)  the  imputation 
of  mendacity,  or  even  of  temerity :  at  least  if 
followed  up  by  inflictions  of  a  penal  or  other- 
wise burthensome  nature,  in  practice. 

Unquestionably,  the  points  in  which  the  as- 
pect of  the   law   may  appear  uncertain,   and 
that  even  to  the  most  penetrating  eyes,  are  in 
every  system  of  established  law  but  too  nume- 
rous :     but   this   partial   uncertainty  does    not 
hinder  but  that,  in  respect  of  the  subject-mat- 
ter of  this  or  that  individual  suit,  the  state  of 
the  law  may  have  been  much  too  clear  to  admit 
of  any   possibility,    psychologically   speaking, 
of  its  having  been  mistaken.     No   man  who, 
upon    a    moment's    search    directed    to    that 
view,  will  not  meet  with  objects  of  property 
in  plenty,  to  which  he  will  be  satisfied  that, 
at  ihe  existing  point  of  time,  be  it  what  it  may, 
he  cannot,  under  the  existing  state  of  the  law 
of  his  country,  be  it  what  it  will,  possess  the 
least  shadow  of  a  claim ;    insomuch  that,   if, 
in  relation  to  any  such  object,  he  were  upon  oath 
to  declare,  on  his  own  part,  the  existence  of  a 
persuasion  pronouncing  that  object  to  be  in- 
duded    by  law  in  the  mass  of  his  property, 
^h   declaration   could    not  but  in   his  own 
fund  be  accompanied  with  a  consciousness  of 


the  guilt  of  perjury.  Well  then,  let  him,  for 
the  purpose  of  the  argument,  fix  upon  any  one  or 
more  or  all  that  infinite  variety  of  objects  :  let 
him,  if  he  pleases,  include  in  the  list  the  con- 
tents of  the  firmament  and  the  host  of  heaven. 
If  the  commencement  of  a  suit  at  law,  for  the 
recovery  of  an  object  of  property,  be  under- 
stood as  involving  a  declaration  of  a  man's  per- 
suasion, affirming  on  his  part  the  existence  of 
a  right  to  that  object  as  given  him  by  the 
dispensations  of  existing  law  ;  a  declaration  to 
that  effect,  under  most,  if  not  all,  systems  of 
established  law,  may,  in  relation  to  any  such 
object,  or  number  of  such  objects,  be  uttered 
by  any  man  that  pleases,  without  exposing 
himself  to  any  sort  of  punishment, — or  to  any 
worse  consequences  than  what  would  ensue 
from  the  disallowance  of  a  claim,  of  the  legality 
of  which,  a  man  of  the  soundest  judgment  and 
most  intimate  acquaintance  with  the  state  of 
the  existing  body  of  the  laws,  might,  with 
ever  so  clear  a  sincerity,  declare  himself  per- 


Falsehood — false  declaration  of  opinion,  ac- 
companied with  mendacity ;  error,  declaration 
of  an  opinion  really  entertained  but  erroneous, 
accompanied  with  temerity;  error,  declaration 
of  an  opinion  really  entertained  but  erroneous, 
unaccompanied  with  temerity:  such,  in  regard 
to  the  subject  in  question,  are  the  broad  lines 
of  difference.  Of  these  different  states  and 
aspects  of  the  mind,  there  is  not  one  that  is 
not  frequently,  the  two  first  but  too  fre- 
quently, exemplified  in  practice.  Of  these 
several  facts,  all  of  them  of  a  psychological 
nature,  there  is  not  any  one  of  which  those  to 
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whom  it  belongs  to  judge  of  legal  facts  are 
m>t  as  competent  judges,  as  capable  of  framing 
a  well  and  sufficiently  grounded  judgment,  as 
of  any  other  fact  belonging  to  the  class  of 
psychological  facts.  Even  of  mendacity,  of  per- 
jury, in  these  cases,  the  existence,  as  already 
shewn,  is  by  no  means  incapable  of  being  pro- 
nounced, and  on  perfectly  sufficient  grounds. 
If  even  of  perjury,  much  more  of  temerity :  of 
which, — ^inasmuch  as,  (considered  in  the  charac- 
ter of  a  species  of  delinquency)  the  number  of 
degrees  and  shades  of  which  it  is  susceptible 
is  infinite,  reckoning  from  perjury  down  to  ab- 
solutely blameless  error, — so  accordingly  may 
be  the  corresponding  shades  and  degrees  of 
punishment. 

In  the  case  of  theft,  no  man  is  ever  con- 
vict^ of  that  crime,  unless  the  judge  (in  En- 
glish law,  the  jury)  be  as  fully  satisfied  in 
regard  to  his  persuasion  concerning  the  ques- 
tion of  law,  as,  in  case  of  a  conviction  of 
perjury,  they  are  in  regard  to  his  persuasion 
concerning  the  matter  of  fact.  Let  it  be  ever 
80  clear,  that  the  thing  supposed  to  be  stolen 
has  been  taken  by  him ;  still,  if  there  appear 
to  be  any  degree  of  probability,  how  slight 
soever,  that  he  regarded  it  as  being  his  own  by 
law,  he  is  no  more  convicted  of  theft  than  if  he 
had  never  meddled  with  it. 

Suppose  it  a  case  in  which  the  suitor  has  no 
professional  adviser  (for  in  no  country  is  the 
case  absolutely  without  example) :  it  is  upon 
the  suitor,  and  upon  him  alone  that,  in  the 
case  of  the  offence  in  question,  whether  it  be 
temerity  or  mendacity,  the  imputation  must 
attach ;  together  with  whatever  penal  or  other 
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burthensome  consequences  may  have  been  an- 
nexed to  it.  13ut  if,  in  the  case  of  an  indi- 
vidual taken  at  large, — an  individual  taken  from 
the  most  numerous,  which  are  necessarily  the 
least  informed,  ranks  in  life, — error  thus  accom- 
panied, may,  without  oppression  or  injustice, 
be  taken  as  a  ground  fur  punishment ;  much 
more  may  it  in  the  case  of  a  man  by  whom  the 
sort  of  knowledge  in  question  is  professed,  and 
whose  title  to  the  remuneration  he  receives,  is 
grounded  on  the  possession  he  professes  to 
have  of  that  knowledge.  So  far  as  facts  are 
concerned,  it  may  have  happened  to  him  to  be 
deceived  by  his  client :  though,  in  regard  to 
any  declarations  made  by  hjm  on  that  subject, 
even  on  that  occasion  recurs  the  question  as 
between  mendacity,  temerity,  and  blameless 
mispersuasion.  But,  so  far  as  the  question  of 
law  is  concerned,  the  blame  (if  any  blame 
there  be)  must  press  upon  him,  in  full  and 
undiminished  force :  and  as  to  the  difference 
between  fact  and  law,  if  there  be  any  occa- 
sions or  purposes  for  which  it  is  determinable, 
this  is  one  of  them.  In  the  case  of  the  igno- 
rant, the  irreproachably  ignorant,  day-labourer 
or  mechanic,  to  whom  any  tolerably  adequate 
acquaintance  of  the  law  has  been  rendered 
impossible, — ignorance  (according  to  a  maxim 
generally  maintained  and  acted  upon  by  those 
by  whom  the  impossibility  of  knowledge  has 
been  created)  is  no  excuse :  shall  it  in  their 
favour  alone  be  an  excuse,  who  profess,  and 
who  in  so  peculiarly  abundant  a  degree  are 
paid  for  professing,  peculiar,  and  even  exclu- 
sive science  ? 

The  surgeon,  or  even  the  farrier,  who  does 
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injury  to  his  patient,  for  want  of  the  scientific 
skill,  the  possession  of  which  he  undertakes  for 
(though  it  be  but  by  the  assumption  of  that 
profiessional  name),  is,  for  compensation  to  the 
party  injured,  taxed  by  them  without  scruple;* 
and  not  without  reason,  even  though  it  be  with- 
out the  least  suspicion  of  his  having  intended  in- 
jury. The  man  of  law, — although  on  his  part  the 
intention,  the  consciousness  of  injury,  be  out 
of  doubt, — shall  he  alone  be  exempt  from  that 
responsibility  which  by  his  own  arrangements 
has  been  made  to  attach  upon  comparative 
innocence  ? 

The  more  clearly  the  question  of  law,  with 
all  declarations  of  opinion  respecting  it,  is  sepa- 
rated from  the  question  of  fact,  with  tlie  corres- 
ponding declarations ;  the  easier  of  course  will 
It  be,  in  the  station  of  the  judge,  to  determine  as 
between  mendacity,  temerity,  and  blameless 
error,  and  to  act  accordingly.  Turn  to  estab- 
lished systems,  we  shall  see  the  two  questions 
lamped  together,  not  to  say  confounded,  by  one 
and  the  same  expression ;  and  punishment,  as 
for  perjury,  attached  to  mendacity — to  menda- 
dtv,  and  on  whose  part  ? — on  the  part  of  the 
tmtor,  and  him  only;  not  in  any  case  on  the 
part  of  his  professional  adviser,  the  man  of  law. 

So  much  for  the  rules  themselves,  and  the 
reasons  on  which  they  are  grounded.  In  the 
ranaining  sections  of  this  chapter,  the  light  of 
exemplification  will  be  thrown  upon  them, 
by  the  instances  in  which  they  have  failed 
of  receiving  due  observance  from  established 
practice.  All-comprehensive  in  their  extent, 
the  practical  importance  of  them  will  be  found 
proportionable. 


Section'  III. — Defects  of  Roman  law,  in  regard 
to  the  punishment  of  tcsthnon'ui  I  falsehood. 

Under  the  ancient  Roman  law,  (if  Heineccius's 
account  of  it  is  to  be  depended  upon)  falsehood, 
mendacious  falsehood, — though  punished  on 
a  variety  of  extra-judicial  occasions,  mostly- 
bringing  it  under  the  denomination  of  fraud, — 
yet,  when  committed  on  a  judicial  occasion,  in 
the  shape  of  mendacious  testimony,  was  in 
general  exempt  from  all  legal  punishment. 
One  exception  is  noted,  and  but  one :  viz. 
when,  being  in  the  shape  of  criminative  perjury, 
it  had  the  effect  of  murder  :  in  this  case,  it  was, 
with  a  consistency  not  yet  attained  by  English 
law,  punished  as  murder;  murder  thus  com- 
mitted by  the  tongue,  was  punished  as  it 
would  have  been  if  committed  with  any  other 
instrument. 

In  other  cases,  cahimni/  appears  to  have  been 
treated  on  the  footing  of  a  punishable  offence ; 
and  punished  as  such,  sometimes  with  pecuniary 
punisiiment,  at  other  times  with  the  complex 
and  heterogeneous  punishment  expressea  by 
the  name  ot  infamy  *  By  calumny,  appears  to 
Jiave  been  meant  false  testimony,  when  given 
on  the  criminative  side.  Committed  on  the  ex- 
culpative side  in  penal  cases,  and  on  either  side 
in  cases  not  penal,  mendacity  would  hardly  be 
understood  to  come  under  the  name  of  calunmy : 
in  those  cases,  therefore,  it  should  seem,  no 
punishment  would  attach  to  it. 

As  to  perjury;  in  the  ordinary- course  of  judi- 
cial testimony,  and  on  the  part  of  an  extraneous 
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witness,  it  could  not  be  committed  : — why  ? 
because,  in  that  case,  the  act  of  deposition  was 
not  accompanied  by  the  ceremony  of  an  oath  : 
by  that  ceremony  by  which  mendacity  is  con- 
verted into  perjury.  The  only  cases  in  which 
the  ceremony  of  an  oath  was  employed  in  judi- 
cature, were  those  in  which  the  witness  was  a 
self-regarding  witness — the  testimony  was  of  the 
self-regarding  kind  :  and  then,  to  complete  the 
absurdity,  it  was  rendered  incontrovertible  and 
conclusive.* . 

Once  upon  a  time,  indeed,  it  is  said  that  a 
gang  of  false  witnesses  were  thrown  from  the 
Tarpeian  rock :  to  judge  from  what  is  said  of 
them,  one  must  suppose  that,  in  some  way  or 
other,  they  had  entitled  themselves  to  the  name 
of  perjurers.  Be  this  at  it  may,  the  misadven- 
ture seems  to  belong  to  the  head  of  casualties  at 
large,  rather  than  to  that  of  legal  executions : 
it  is  noticed,  by  a  collector  of  anecdotes,  as  a 
thing  that  had  taken  place ;  not  by  a  legislator, 
as  a  thing  that,  according  to  the  determination 
of  him,  the  legislator,  was  in  future  to  take 
place. 

Till  the  Roman  empire  was  far  gone  in  its  de- 
cline,— ^that  justice  should  have  truth  rather  than 
fidsehood  for  its  foundation,  was  a  point  not 
thought  worth  providing  for :  always  excepting 
the  narrow  cases  above  described,  in  which 
fidsehood,  being  preceded  by  an  oath,  as  well 
as  accompanied  by  mendacity,  received  the 
name  of  perjury.  By  the  joint  tenants  of  the 
Roman  empire,  Arcadius  and  Honorius,  per- 
jurers, we  are  told,  were  threatened  with  in- 

♦  Vide  infra,  Chapter  6,  Section  5. 
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famy:  but  if  it  had  been  made  possible  for  us 
to  know  whether  any,  and  what,  false  witnesses, 
were  on  this  occasion  included  under  the  name 
of  perjurers;  or  what  was  meant  by  thrcatenhtg, 
i.e.  whether  the  legislator  actually  made  a  law 
to  such  effect,  or  only  threatened  to  make  one; 
or  what  sort  of  a  punishment  the  infamif  was 
that  the  delinquents  in  question  were  threat- 
ened with ;  neither  would  the  law  have  been 
Roman  law,  nor  Heineccius  the  expositor  of  it. 

Perjury  itself  (whatever  was  meant  by  per- 
jury) does  not  seem  to  have  been  treat^  as  a 
punishable  crime,  except  in  the  particular  case 
where,  the  avenging  deity  being  the  genius  of 
the  emperor  (whatever  was  meant  by  the  gemia 
of  the  emperor),  perjury,  in  this  case,  was  conse- 
quently a  species  of  liigh  treason,  or  rather 
a  sort  of  compound  of  high  treason  and  blas- 
phemy, and  consequently  could  not  be  too 
severely  punished.  Not  applying  in  general  to 
testimonial,  commonly  called  assertory,  oalh, 
its  application  must  have  been  confined  for 
the  most  part  to  promissory  oaths. 

Quitting  the  masters,  we  must  now  apply  to 
the  scholars  :  on  this,  as  on  other  occasions,  let 
us  apply  to  the  head  scholars  in  preference;  to 
the  French,  as  being  the  most  enlightened  as 
well  as  the  most  numerous  nation  of  coDti- 
nental  Europe. 

Among  these  motlern  Romanists,  at  any  rate, 
mendacity,  in  so  far  as  it  has  happened  to  have 
been  previously  converted  into  perj  ur\%  has 
been  punished  under  that  name.* 


•  Code  P^nal,  p.  160 — vii.  by  imprisonmeDt,  with  forceil 
labour,  on  board  the  E:alley8. 
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B^  these  scholars  too,  as  by  their  masters, 
liomicide  committed  by  means  of  perjuty,  has 
►  l)een  punished  as  homicide.* 

Looking  at  the  established  course  of  proce- 
dure, under  the  old  French  law;  on  the  part 
-«of  the  suitors,  as  such,  falsehood  seems  to  be 
^together  without  a  check.  No  affidavits,  as 
in  English  judicature,  to  establish  facts  for  the 
purpose  of  introductory  or  interlocutory  deci- 
sions. In  respect  of  facts  to  be  established  as 
grounds  for  the  definitive  decision,  the  parties, 
though  interrogated  as  witnesses,  are  mterro^- 
gated  upon  oath;  consequently,  in  case  of 
proved  mendacity,  punishable  as  for  perjury. 
But  in  respect  of  assertions  made  for  the  pur^- 
pose  of  laying  a  foundation  for  this  or  that 
step,  or  train  of  steps,  in  the  track  of  proce- 
dure ;  ransacking  for  this  purpose  a  quarto 
volume  of  864  closely-printed  pages,f  I  can  see 
no  trace  of  impending  punishment.  No  oath 
required  or  received ;  every  allegation  wears 
the  form  of  a  simple  affirmation ;  and  cases  are 
mentioned,  and  that  to  an  undefined  extent,  in 
which,  though  the  fact  be  within  the  cogni- 
zance of  the  party,  the  affirmation  may  be 
made  by  proxy,  the  attorney  speaking  for  his 
client.^ 

In  an  argument  of  Linguet's,  on  the  contested 
marriage  of  the  vicomte  de  Bombilles,  there  is 
a  passage  which  exhibits  a  faithful  enough 
picture  of  a  cause,  as  carried  on  at  that  time, 
imder  the  technical  system  of  Romano-Gallic 


•  Ibid. 

t  Ravaut,  "  Procedure  Civile  du  Palais."  Paris,  1788. 
:  Ibid.  p.  66. 
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procedure.*  "  En  raisonnant,  en  d^naturant,  en 
falsifiant  ainsi  les  choses,  les  mot3,  et  les^rits, 
en  r^ussit  a  remplir  un  Plaidoyer  ou  un  Mi- 
moire  :...mais  le  public  instiuit  fait  justice." 

Where  a  party  is  exposed  to  no  punishment, 
in  case  of  mendacity,— is  never  subjected  to  the 
obligation  of  giving  a  word  of  answer  to  any 
question  put  to  him  by  the  adverse  party,  in 
the  presence  of  the  judge, — has,  upon  the  terms 
of  uttering  a  lie  to  this  or  that  effect,  a  right  to 
continue  the  series  of  delays  and  expenses  in 
one  court,  or  to  commence  a  fresh  series  in  an- 
other ;  if,  under  such  a  system,  a  man,  con- 
scious of  being  in  the  wrong,  suffers  the  day  on 
which  a  definitive  decision  can  be  pronounced 
to  arrive,  he  may  seek  the  cause  of  his  defeat  in 
his  own  ignorance  or  indolence,  rather  than  in 
any  obstacle  opposed  to  his  success,  by  the  dis- 
cernment, and  zeal  or  activity,  of  the  legislator 
or  the  judge. 

In  most  estabUshed  systems  of  law,  the  triple 
distinction,  between  delinquency  accompanied 
with  self-criminative  consciousness, — delinquen- 
cy accompanied  with  temerity,— and  delinquency 
clear  from  both  these  accompaniments,  and 
therefore  free  from  moral  blame, — has  obtained 
more  or  less  notice.  On  the  other  hand,  in  no 
established  system  have  these  important  dis- 
tinctions been  clearly  conceived  and  expressed 
in  words,  nor  therefore  applied  with  any  uni- 
formity in  practice. 

The  distinction  is  in  itself  applicable,  with 
few  or  no  exceptions,  and  with  equal  propriety, 
to  all  manner  of  offences  :  but  it  is  only  in  here 

*  Lionet's  Plaidoyers,  tcm.  ri.  p.  404. 
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and  there  a  scattered  instance  that  any  such 
application  has  been  made  of  it. 

To  testimonial  falsehood  it  is  applicable,  with 
as  much  propriety  as  to  delinquency  in  any 
other  shape.  But,  that  in  established  practice 
any  such  application  has  been  made  of  it,  ap- 
pears by'no  means  probable. 

In  the  Roman  law,  though  self-criminative 
consciousness  has  been  no  otherwise  indicated 
than  by  the  inexpressive  and  inapposite  ap- 
pellatives of  dolus  and  malajides  ;  the  distinction 
is  not  unfrequently,  how  far  soever  from  uni- 
formly, brought  to  view.  Accordingly,  where 
dolus  or  malajides  is  considered  as  not  proved, 
the  absence  of  it  is  not  always  considered  as 
exempting  a  delinquent  completely  from  all 
punishment :  culpa,  sometimes  stiled  temerity, 
is,  in  certain  cases,  understood  to  create 
likewise  a  demand  for  punishment,  in  effect  at 
least,  if  not  in  name;  though  to  an  inferior 
amount 

To  the  case  of  testimonial  falsehood,  indeed, 
the  distinction  could  scarcely  have  extended. 
If  testimbnial  falsehood  were  converted  by  the 
previous  ceremony  of  an  oath  into  perjury, 
it  was  matter  of  doubt  whether  among  the 
Romans  it  was  considered  as  generally  punish- 
able, under  that  name  at  least,  even  in  the  most 
atrocious  cases.* 

On  this  head  the  modern  Romanists  have . 
gone  far  and  usefully  beyond  their  guides,  the 
Romans.      By  the  latter,   the  distinction  be- 
tween   dolus    and    culpa^     appears    to     have 
scarcely  gone  beyond  the  case  of  misbehaviour 

^  HeiD.  iii.  31. 


relative  to  contracts,*  with  or  without  the  addi- 
tion of  that  of  homicide. t  By  the  latter,  it 
seems  to  have  received  a  pretty  general  appli- 
cation to  the  higher  ranks  of  oifences. 

Section  IV. — Defects  of  English  law,  in  7'cgard 
to  the  piinistiment  of  testimomal  falsehood. 

The  first  great  defect  of  the  English  law,  in 
regard  to  the  punishment  of  judicial  falsehood, 
is  the  absolute  want  even  of  anything  like  an 
approach  to  a  graduated  scale  of  punishments. 

Mendacity,  when  punished  at  all,  being  pu- 
nished not  as  mendacity,  but  as  perjury;  the 
profanation  of  the  ceremony  being  regarded  as 
constituting  the  principal  part,  if  not  the  whole, 
of  the  guilt; — that  profanation  being  the  same, 
whatever  be  the  occasion  on  which,  or  the  pur- 
pose for  which,  the  crime  is  perpetrated,  or 
whatever  be  its  effects  when  perpetrated;  no 
distinction  is  made  in  the  punishment. 

Common  sense  dictates,  that,  if  there  be  a  dif- 
ference in  guilt,  and  a  difference  in  the  demand 
for  punishment,  as  between  him  who  assaults  a 
man  with  intent  to  kill,  and  him  who  assaults 
with  only  the  intent  of  inflicting  a  slight  bodily 
pain ;  there  is  at  least  an  equal  difference  in 
guilt,  an  equal  difference  in  the  demand  for  pu- 
nishment, as  between  the  man  who  gives  false 
testimony  for  the  purpose  of  taking  away  the 
life  of  an  innocent  person,  and  the  man  who 
performs  the  same  act  for  the  purpose  of  sub- 
jecting him  to  a  penalty  of  five  shillmgs. 

Among  the  Romanists,  as  has  been  already 
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observed^  murder^  when  thus  perpetrated  by 
the  tongue,  was  treated  nearly  as  if  the  same 
crime  had  been  committed  by  means  of  any 
other  instrument. 
In  English  judicature;  as,  in  the  case  of  a 

rr  delinquent^  there  was  nothing  to  be  got 
the  king  by  punishing  the  offence, — no  knife, 
value  six  pence,  or  sword,  value  six  shillings,  to 
be  forfeited ;  no  murder  could  in  this  case  be 
discerned.  In  later  times,  propositions  have 
been  started  for  treating  murder  as  murder, 
when  committed  by  these  means :  but  the  diffi- 
culty of  saying  what  forfeitable  commodity  a 
man  could  on  any  such  occasion  be  said  to 
have  been  holding  in  his  right  hand,  threw  out 
the  innovation,  and  there  the  matter  rests.* 

But  this  is  not  all :  in  English  law  no  dis- 
tinction is  made  between  two  offences  gene- 
ndly  so  widely  different  in  point  of  enormity, 
ts  mlsehood  through  mendacity,  and  falsehood 
through  temerity. 

In  English  jurisprudence,  the  confusion  of 
men's  conceptions  on  this  subject  is  evidenced 
and  perpetuated  by  the  inappositeness  of  their 
language.  For  the  dolus  of  the  Romanists,  they 
have  sometimes  malice,  sometimes  malajides: 
for  the  cuha  of  the  Romanists,  they  have  nothing 
at  all.  malice  accordingly  means,  in  some  cases, 
existence  of  the  self-criminative  consciousness : 
but  it  means  a  hundred  things  besides.  The 
abort  account  of  the  matter  is,  that,  when  men 
of  law  talk  of  malice,  they  do  not  know  what 
they  mean :  this,  though  so  short  an  account, 
dirors  little,  if  anything,,  from  the  true  one. 

^  State  Trials — Elizabeth  Canning^s  trial. 
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For  discovering  what  they  mean,  tliere  is  one 
course  to  be  taken,  and  but  one :  and  that  is, 
to  observe  the  treatment  they  give  to  a  delin- 
quent, to  whose  conduct  this  feature  is  ascribed. 
Malice  is  either  e.ip7'ess  or  implied.  Witli  this 
distinction  at  command,  if  a  fancy  happens  to 
take  you  to  punish  a  man  as  for  malice,  it  is  im- 
possible for  you  to  be  under  any  difficulty. 
Whatever  you  happen  to  mean  by  malice,  if 
you  can  prove  it,  you  prove  it;  if  you  cannot 
prove  it,  you  imply  it. 

But,  though  the  distinction  is  neither  con- 
ceived by  them  nor  expressed, — though,  for 
want  of  being  clearly  understood,  it  is  unex- 
pressed, and,  for  want  of  being  expressed,  it 
is  not  understood, — it  cannot  be  said  to  be  alto- 
gether unfelt :  accordingly,  so  far  as  discretion 
in  judicature  extends,  the  distinction,  in  both 
its  branches,  may  not  unreasonably  be  expected 
to  be  seen  applied  in  practice.  In  general,  a 
man  whose  delinquency  is  altogether  pure  from 
temerity,  as  well  as  self-criminative  conscious- 
ness, will  not,  in  every  instance,  be  so  hardly 
dealt  with — under,  or  not  under,  the  name  of 
punishment — as  a  man  in  whose  instance  delin- 
quency is  accompanied  with  that  cause  of 
blame.  A  man  whose  delinquency  is  cha- 
racterized by  temerity,  and  nothing  worse,  will 
not  be  punished  with  so  much  severity  as  the 
delinquent  whose  conduct  shews  that  a  full 
view  of  the  several  circumstances,  on  which  the 
criminality  of  the  act  depends,  was  all  the  time 
before  his  eyes. 

In  homicide,  for  example;  although  a  lawyer, 
bewildered  as  well  as  tied  up  by  precedents, 
will  imply  malice,  where,  in  the  sense  annexed 
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by  everybody  to  the  word  malice^  neither  he  nor 
anybody  else  sees  any  such  thing ;  although, 
in  support  of  that  implication,  he  will  be  urgent 
with  a  jury  to  convict  as  for  murder  a  man  who, 
through  temerity,  without  either  self-criminative 
consciousness  or  ordinary  malice,  has  committed 
an  act  of  homicide ;  yet  in  another  place,  ano- 
ther lawyer,  or  perhaps  the  same,  will  betake 
himself  to  the  fountain  of  mercy,  and  substitute, 
in  such  a  case,  to  the  punishment  insisted  on  by 
common  law,  a  punishment  suggested  by  com- 
mon humanity,  with  the  support  of  common 
iieiise* 

In  regard  to  the  offence  of  testimonial  false- 
hood, scarce  any,  even  the  obscurest,  notion  of 
the  distinction  in  question  (I  m^an,  so  far  as  te- 
merity is  concerned)  appears,  as  yet,  to  have 
found  its  way  into  English  jurisprudence.  In  a 
case  of  temerity,  a  man  must  either  be  punished 
as  in  a  case  of  self-criminative  consciousness,  or 
go  unpunished.  Falsehood,  falsehood  committed 
in  giving  testimony,  is  either  perjury,  and  pu- 
nishable as  such,  or  remains  without  punish- 
ment, because  it  remains  without  a  name  ;*  and 
by  perjurj/  is  understood  (how  inadequately  and 
improperly  soever  expressed)  falsehood  not  only 
preceded  by  the  ceremony  of  an  oath,  but 
accompanied,  in  the  mind  of  the  delinquent, 
with  the  self-criminative  consciousness  so  often 
spoken  of. 

In  the  case  of  Elizabeth  Canning,  a  girl  under 
age,  who,  in  1754,  was  convicted  of  perjury  at 
the  Old  Bailey,  for  that,  on  her  disappearance 


*  Except  the  case  of  a  Quaker,   which  applies  not  to 
tliif  purpose. 
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from  home  for  about  four  weeks,  she  had  sworn 
to  her  having  been  confined  during  that  time, 
and  robbed,  in  a  house  of  ill  fame,  by  the  mis- 
tress Mary  Wells,  and  a  gipsy  woman,  then  a 
lodger  in  the  house  ;  on  which  evidence  of  her's. 
Wells  and  the  gipsy  had  been  capitally  con- 
victed ; — a  majority  of  the  jury,  as  well  as  a  bare 
majority  of  the  judges,  had  regarded  the  narra- 
tive as  false  hi  tola,  having  for  its  object  the  saving 
herself  from  the  imputation  of  a  voluntary  resi- 
dence in  company  by  which,  if  known,  her  cha- 
racter would  have  been  destroyed.  This  con- 
sequently was,  in  their  eyes,  a  case  of  self-cri- 
minative consciousness.  But,  to  a  part  of  the 
jury,  it  appeared  that  the  story  was  false  in 
circumstance  only ;  and  that  the  falsity  was 
accompanied  with  nothing  worse  than  temerity, 
not  self-criminative  consciousness.  That  she 
had  been  incorrect  in  her  statements,  could  not 
be  doubted  by  any  one ;  since  in  a  variety  of 
circumstances  it  was  not  only  contradicted  by 
extraneous  witnesses,  but  inconsistent  and  self- 
contradictory.  Temerity  on  this  account — want 
of  the  attention  whichmight  have  been  bestowed, 
and  which,  had  it  been  bestowed,  would  have 
saved  her  from  the  stating  of  so  many  particu- 
lars, of  the  falsity  of  which  there  could  be  no 
doubt— could  not  but  be  imputed  to  her  by 
everybody  :  since,  on  the  occasion  on  which  they 
were  uttered,  the  lives  of  the  persons  actually 
convicted  on  her  testimony  were  at  stake.  But 
of  her  consciousness  of  the  falsity  of  her  own 
statements  (it  appears)  they  were  not  persuaded : 
at  least  as  to  any  of  the  circumstances  essential 
to  the  conviction  of  the  persons  convicted  on  her 
evidence.     With  this  exception,  they  were  sa- 


CliAP.t.l  PUNISHMENT.  361 

titfied  of  her  having  committed  perjury ;  and  on 
that  account  bad  joined  in  the  verdict  convict- 
ing her  of  the  crime  so  denominated.  But,  in 
their  conception,  the  perjury  wras  not  wilful  and 
corrupt:  the  wish  declared  by  them,  accordingly, 
had  been,  that,  in  the  instrument  attesting,  the 
words  expressive  of  that  imputation  should  be 
omitted. 

In  the  words  wilful  and  corrupt^  we  may  ob- 
serve an  endeavour  to  express  a  circumstance, 
which,  at  the  time  when  the  locution  was  first  hit 
upon,  the  progress  of  intelligence  had  not  qua- 
lined  men  to  express  by  clear  and  apposite 
words.  By  the  word  tvilful,  a  psychological 
feet,  the  seat  of  which  is  in  the  understanding, 
was  referred  to  the  will :  wilful  the  assertion  could 
not  but  be,  unless  uttered  by  the  perjurer  in 
a  state  of  delirium,  or  in  his  sleep.  The  circum-* 
stance  meant  to  be  expressed  by  the  word  wilful 
was,  that  the  perjurer,  at  the  time  of  his  uttering 
the  assertion  m  question,  was  persuaded — yi»s 
conscious — of  its  falsity ; — of  its  want  of  con- 
formity to  the  truth.  The  word  corrupt  is  a 
term  intensely  but  vaguely  dyslogistic :  what  it 
does  express,  though  still  in  a  vague  manner, 
18  the  quantity, — ^what  it  endeavours,  though 
unsuccessfully,  to  express,  is  the  quality, — of 
the  blame. 

In  this  case,  we  mav  observe  an  occurrence, 
the  exemplification  of  which  is  not  unfrequent 
in  English  judicature:  the  probity  and  unso- 
phisticated good  sense  of  the  occasional  judges 
(or  jury),  coming  forward  with  a  request,  which 
the  scientific  intelligence  of  their  professional 
instructors  does  not  enable  them  to  comply  with. 
We  are  not  satisfied  of  the  existence  oi  self-cri- 
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minative consciousness;  we  are  satisfied  of  the 
existence  of  temerity  :  what  we  wish  is,  to  give 
such  a  verdict  as  shall  subject  tlie  defendant  to 
the  punishment  adapted  to  that  inferior  degree 
of  delinquency,  but  not  to  the  superior.  Such 
was,  in  substance,  the  language  of  these  con- 
scientious jurymen.  But  the  established  lan- 
guage and  practice  of  the  law  was  not  such  as 
to  enable  the  keepers  of  the  ojficmi  jmtitiee  to 
satisfy  so  reasonable  a  demand.  They  were 
forced  to  leave  it  unsatisfied  ;  they  had  no  such 
articles  in  their  warehouse.  If  you  want  law  for 
wilful  and  corrupt  perjury,  there  it  is  for  you  : 
as  to  perjury  that  is  not  wilful  and  corrupt,  there 
is  no  such  thing ;  no  such  thing  that  we  know 
of.  Wilful  and  corrupt  perjury  is  therefore 
what  you  must  convict  the  defendant  of,  or  else 
acquit  her  altogether. 

In  the  practice  of  English  law  (with  but  a 
single  exception)  if  any  punishment  be  annexed 
to  the  practice  of  mendacity,  tlie  sanction  of  an 
oath  is  employed,  as  a  medium  of  connection,  to 
attach  the  punishment  to  the  offence.  Menda- 
city, when  the  sanction  of  an  oath  has  been  em- 
ployed as  an  instrument  to  bind  the  conscience 
of  the  individual  to  an  adherence  to  the  opposite 
virtue,  is  termed  perjury.  Perjury,  accordingly, 
in  these  cases,  not  mendacity,  is  the  denomina- 
tion given  to  the  offence:  insomuch  that  men- 
dacity, if  it  fall  not  within  the  case  of  perjury — 
if  it  be  not  punishable  as  perjury, — is  not  pu- 
nishable at  ail. 

The  single  exception,  spoken  of  above,  is  con- 
stituted by  the  case  of  examination  taken  by  the 
House  of  Commons,  or  a  committee  of  the 
liouse. 


Not  that,  in  that  legislative  tribunal,  truth  is 
of  less  importance  than  in  a  cause  about  the 
value  of  a  pot  of  beer,  or  a  packet  of  pins. 
But  the  helplessness,  in  this  respect,  of  tlie  most 
efficient  of  the  three  branches  of  the  legislature, 
is  a  great  [wint  of  constitutional  law:  aud, 
(according  to  common  intendment),  in  the  con- 
stitutional bYanch  beyond  every  other,  it  be- 
longs to  utility  to  give  way  to  usage. 

Nor  yet  is  mendacity,  on  these  occasions,  al- 
together exempt  from  punishment.  It  is  called 
M.  contempt ;  and,  as  such,  is  punishable  with 
imprisonment;  to  which,  by  means  of  fees  ex- 
acted by  the  house  for  the  benefit  of  the  jailor, 
is  added  jiecuniary  punishment.  With  impri- 
aoDrocnt :  but  mark  the  consequence.  The  im- 
prisonment being  limited  in  its  duration  by  that 
of  Utc  tribunal  which  inflicts  it,  and  the  maii- 
mumof  the  latter  being  seven  years;  the  longer 
ithassitten,  the  weaker  it  has  become,  in  this 

Eoint,  not  to  mention  others.  On  the  one 
and,  the  utility  of  the  law  depends  on  the  good- 
ziess  of  the  information  on  which  it  has  been 
grounded  ■  on  the  other  hand,  the  most  efficient 
of  the  th.'ce  branches  of  the  legislature  is  less 
and  less  adequate  to  the  task  of  procuring  good 
information,  the  longer  it  lives,  till  at  last  it 
;es  its  career  in  downright  impotence. 
ibelais,  living  in  a  distant  province,  and 
:ing  to  see  Paris,  forged  a  quantity  of  real 
evidence  calculated  to  throw  upon  hira  the  sus- 
picion of  a  state  crime,  and,  upon  the  strength  of 
it,  travelled  at  free  cost.  On  a  favourable  con- 
juncture, the  trick  might  not  be  altogether  in- 
capable of  being  done  into  English,  by  a  politi- 
cal adventurer,  richer  in  boldness  than  in  the 
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gifts  of  fortune.  Towards  the  cooclusioa  of  a 
parliament,  he  commits  a  contempt,  and  is  com- 
mitted to  the  custody  of  the  serjeant  at  arms. 
What  is  the  serjeant  to  do  with  him  ?  To 
starve  him  is  forbidden,  not  oniy  by  the  law  of 
humanity,  but  by  the  law  against  murder.  He 
lodges  aud  boards  him :  and,  no  sooner  is  the 
parliament  dissolved,  out  walks  the  delinquent, 
and  with  him  all  prospect  of  fees. 

The  English  procedure,  in  almost  every 
branch  of  it,  aifords  but  too  many  examples, 
in  which  mendacity,  not  being  stamped  wilJi 
the  name  of  perjury,  remains  altogether  un- 
punishable, and  secures  to  the  offender,  in  this 
respect,  the  fruit  of  his  offence. 

1.  In  the  penal  branch  of  procedure, — in  the 
present  state  of  it, — the  encouragement  given  in 
this  way  to  mendacity  bears  but  a  small  pro- 
portion to  that  which  we  shall  see  dealt  out 
with  so  profuse  a  hand  in  the  non-penal 
branch. 

The  only  instance  in  the  penal  branch,  in 
which  an  encouragement  is  given  in  this  way 
to  mendacity,  and  that  encouragement  produc- 
tive in  a  direct  way  of  consequences  immedi- 
ately prejudicial  to  justice, — is  the  practice 
which  has  obtained  in  capital  cases  and  cases 
next  to  capital,  of  dissuading  a  guilty  de- 
fendant from  the  confession  he  declares  him- 
self ready  to  make,  and  in  a  manner  forcing 
him  to  substitute,  in  pre-appointed  language, 
what  is  called  the  plea  of  not  guilty,  that  is,  a 
false  and  mendacious  averment  of  his  not  being 
guilty,  in  the  room  of  it.  If,  in  this  case,  the 
extraneous  evidence  exhibited  on  the  other  side 
fails  of  coming  up  to  the  description  of  that 
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allotment,  which,  according  to  the  estanlished 
rules  of  evidence,  is  necessary  to  conviction ; 
so  often  as  any  such  failure  takes  place,  so 
c^len  does  a  guilty  defendant  escape,  so  often 
is  the  escape  attended  with  a  failure  of  justice  : 
if  the  evidence  be  sufficient,  and  conviction 
takes  place  accordingly,  even  then  the  satis- 
faction of  the  judge  and  of  the  public  fails  of 
being  so  complete  as  it  would  be  if  the  dis- 
position on  the  part  of  the  defendant  to  speak 
truth  had  not  been  checked,  by  those  wnose 
duty,  at  least  in  the  moral  view  of  the  word, 
it  was  to  cultivate  it. 

Evidence  of  inferior  quality  is  in  this  case 
received  alone,  to  the  exclusion  of  evidence  of 
a  superior  quality :  of  a  nature  which  cannot  fail 
of  being  more  satisfactory  to  every  mind  to 
iw^hich  it  ever  comes  to  be  presented.  The  men- 
dacity thus  bespoken,  and  in  a  manner  com- 
manded, from  tlie  highest  ground,  on  pretence 
of  a  regard  to  justice  or  humanity,  but  in  reality 
for  the  purpose  of  gaining  an  unmerited  popu- 
larity at  the  expense  of  justice,  is  sometimes 
&taly  and  in  no  case  of  any  use,  to  justice. 

Compared,  however,  with  the  state  of  things 
ia  this  respect  as  it  stood  till  little  above  a  cen- 
tury ago,  the  abuse  thus  noted  is  a  prodigious 
iaiprovement.  A  century  has  scarce  elapsed 
since  the  practice  was  abolished,  according  to 
-which,  in  a  capital  case,  the  witnesses  for  the  de- 
feadant  were  examimed  without  oath,  and  thence, 
(in  case  of  mendacity)  without  being  exposed 
to  punishment.*    The  practice  thus  abolished 

^  Hawk.  W.  446.  1  Ann.  c.  9.  §  3. 


was,  in  both  points  of  view,  pernicious  :  favour- 
able in  the  highest  degree  to  guilt,  by  leaviog 
the  door  wide  open  to  mendacious  evidence  on 
that  side :  unfavourable  to  innocence,  by  de- 
priving veracious  witnesses  of  whatever  share 
of  confidence  it  is  in  the  power  of  the  sanction 
of  an  oath,  in  these  circumstances,  to  inspire. 

The  instances  in  which  mendacity  is  forced 
upon  the  jien  of  the  other  party  (the  plaintiff 
or  prosecutor),  by  those  who,  to  the  more  es- 
pecial duty,  add  the  exclusive  power,  of  cherish- 
ing and  enforcing  on  all  occasions  the  opposite 
virtue ;— these  examples,  unhappily  but  too 
numerous,  of  corruption  issuing  in  torrents 
from  above,  will  be  apt  on  this  occasion  to  pre- 
sent themselves  to  a  discerning  mind.*  But 
the  mischief,  great  as  it  is,  belongs  not  to  this 
place.  If,  by  the  contempt  of  veracity  aiid 
the  fondness  for  mendacity  thus  displayed,  the 
morals  of  the  profession,  and  (through  that  com- 
manding channel)  the  morals  of  the  community, 
are  tainted  in  the  most  vital  part;  the  interests, 
however,  of  justice,  receive  not  in  this  way  any 
immediate  prejudice  :  for,  so  far  as  the  law  in 
favour  of  mendacity  is  complied  with,  neither 
plaintiflF  nor  defendant,  neither  innocent  nor 
guilty,  are  in  any  respect  the  better  for  it.  If, 
indeed,  in  any  respect,  compliance  on  tlie  part  of 
the  plaintiff  is  deficient,   a  flaw  is  thereby  pro- 

•  Ex.  gr.  Cases  id  which  facta  tbat  are  either  false  or 
unascertalnable  are  required  to  be  averred  in  indictmettte,  od 
pain  of  Dullity :  that  the  crime  was  cotamitted  at  the  in- 
RtigatioD  of  the  devil,— that  the  iDStniment  employed  ia 
the  commiaaioD  of  it  was  of  such  or  such  a  determinate  i 
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diiced,  through  which  the  defendant,  if  guilty, 
makes  his  escape.  But  the  source  from  whence 
the  advantage  given  to  the  defendant  in  this 
cose  is  derived,  is  not  the  commission  of  men- 
dacity on  that  side,  but  the  omission  of  it  on 
the  other. 

2.  In  non-penal  procedure — in  both  branches 
of  it,  the  common  law  and  the  equity  branch, — 
it  will  now  be  seen  in  what  abundance  invitation 
is  held  out  to  mendacity  on  the  part  of  the 
litigants  on  both  .sides,  and  in  what  abundancy 
of  produce  the  fruit  thus  cultivated  may  na- 
turally be  expected. 

In  the  common  law  branch,  the  regular  course, 
in  the  shape  in  which  it  is  pursued  at  present, 
can  scarcely,  in  the  minds  of  those  who  planned 
it,  have  had  any  other  view.  If,  at  the  outset 
of  every  cause,  the  parties,  in  the  presence  of 
each  other,  and  each  of  them  interrogated  by 
the  other,  were  to  produce  at  once  the  whole 
budget  of  their  allegations,  and  their  suspicions, 
as  well  as  their  demands,  and  that  under  the 
sanction  of  an  oath ;  mendacity  would  not  be 
hazarded  by  a  man,  in  the  station  of  a  party, 
any  more  than  in  that  of  a  witness.  But  the 
fundamental  allegation,  or  body  of  allegations, 
termed  the  declaration,  is  made  without  any 
such  check.  This  declaration  gives  commence- 
ment to  the  cause- — operates  as  an  introduction 
to  the  several  steps  and  instruments  that  follow 
it.  A  man  may  be  completely  conscious  of  the 
badnefis  of  his  own  cause;  he  may  be  conscious 
that  the  facts  alleged  or  assumed  by  himself 
arc  not  true ;  he  may  be  conscious  that  facts, 
such  as,  if  proved  on  the  part  of  the  defendant, 
would  defeat  his  (the  plaintiff's)  claim,  did  really 


Sob  Sl^CUSlTIKS.  [O^al.  II 

exist ;  whether  the  defendant  be  supposed  to 
be  in  a  condition,  or  not  in  a  condition,  to  bring 
proof  of  them.  In  any  of  these  ways  he  may 
be  fully  conscious  of  the  falsity  of  his  averments, 
and  yet  without  being  deterred  from  making 
them :  these  being  among  the  occasions  on  which 
falsehood  has  received  a  licence  to  come  for- 
ward and  effect  its  purposes.  As  to  costs  of 
suit,- — ^besides  that  this  species  of  partial  satis- 
faction is  not  in  English  procedure  applied,  with 
anything  like  consistency  or  uniformity,  to  the 
cases  that  call  for  it, — the  inadequacy  of  it  to 
the  purpose  in  hand  will  be  hereafter  brought 
to  view. 

The  whole  system  of  what  is  called  special 
pleading,  is  an  edifice  erected  upon  the  corrupt 
foundation  just  described.  The  counter -allega- 
tions,— such  reciprocal  ones  as  the  nature  of  the 
case  admits  of — these  pleadings  (as  they  are 
called) — instead  of  being  extracted  from  the 
parties  speaking  vivd  voce,  and  face  to  face, 
under  the  authority  and  in  the  presence  of  the 
judge, — are  kept  back  to  be  exhibited  in  writing, 
in  a  protracted  succession,  at  distant  intervals ; 
and,  be  they  ever  so  mendacious,  no  other  pun- 
ishment attaches  upon  the  mendacity  but  the 
inadequate  and  irregularly  applied  punishnteDt 
of  costs. 

In  no  respect  whatever  is  direct  justice  bene- 
fited by  this  prdLctice :  collateral  injustice,  in 
its  triple  shape  of  vexation,  expense,  and  delay, 
is  produced  by  it  in  abundance. 

The  commencement  as  well  as  final  cause  of 
it,  the  origin  of  it  in  both  senses,  is  distinctly 
before  our  view.  We  know  of  a  time  in  which 
the  abuse  had  no  existence.     Like  libelling  and 
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fcrgery,  it  has  grown  out  of  the  art  of  writing. 
Bat  forgery  conducts  men  to  the  gallows,  spe- 
cial pleading  to  the  bench. 

In  summary  procedure  it  is  unknown :  as 
happily  and  completely  so,  as  in  the  domestic 
procedure — which,  in  forensic  practice,  serves 
as  a  model  for  summary-  procedure,— and  from 
which  the  regular  mode  may  be  considered  as 
being  for  the  most  part  a  causeless  deviation. 

On  a  variety  oi  occasions  it  is  excluded : 
the  general  issue  is  allowed  to  be  pleaded  ; 
and  the  party  to  whom  such  permission  is  given, 
is  tlie  defendant, — the  party  whose  interest  oo 
each  such  occasion  insures  his  availing  him- 
self of  it.  The  propriety  of  sucii  exclusion  is, 
in  these  several  instances,  unquestioned  and 
unquestionable  :  but  on  no  one  of  these  occa- 
sions can  it  be  justified,  but  by  reasons  which 
with  equal  cogency  prove  the  propriety  of  the 
exclusion,  the  impropriety  of  this  mode  of 
procedure,  in  the  several  instances  in  which  it 
conlinues  to  be  employed. 

Common  law,  the  old  original  law  of  the 
country— common  law,  though  *'  the  perfection 
of  reason,"  was  here  and  there  a  little  scanty, 
and  here  and  there  a  little  harsh.  Under  the 
name  ofequiti/,  a  new  and  smoother  kind  of  law 
has  been  half  imported,  half  manufactured,  to 
fill  it  up  and  smooth  it. 

In  common  law  procedure,  for  the  benefit  of 
the  lawyer,  mendacity  on  the  part  of  the  suitor 
enjoys  (as  has  been  seen)  an  almost  unbounded 
licence.  If  falsehood  is,  by  those  whose  duty 
should  naturally  have  been  to  suppress  it, 
connived  at  and  rendered  profitable,  and  in  that 
way  encouraged ;   if  such  encouragement  be  a 


mode  of  subornation ;  at  that  mode,  however, 
it  stops  :  understand,  at  common  law. 

Would  you  see  it  in  a  stronger  and  more  effi- 
cient mode,  you  must  look  to  equity.  It  is  there 
that  the  apparatus  of  subornation  is  complete : 
it  is  there  that  the  effect  of  it  is  altogether 
irre^stible. 

In  equity  procedure,  the  altercations  between 
the  parties,  including  the  examination  of  one  of 
them  by  the  other,  are  carried  on  in  the  way 
of  written  correspondence.  The  cause  opens 
by  the  plaintiff's  address  to  the  judge,  who 
never  reads  it :  to  which  the  defendant,  to 
whom  it  is  not  addressed,  is  to  return  an 
answer.  This  epistle  is  called  a  bill.  The 
bill  is  composed  partly  of  allegations,  partly 
of  questions.  In  the  allegations  are  stated,  on 
the  one  hand,  the  facts — such  facts,  designed 
to  constitute  a  ground  for  the  plaintiff's  claim, 
as  the  plaintiff  knows,  or  is  made  to  pretend  to 
know;  on  the  other  hand,  such  facts  as  he  does 
not  know,  but  which,  by  means  of  so  many  con- 
fessorial  statements  to  be  extracted  from  the 
defendant,  he,  the  plaintiff,  wishes  and  endea- 
vours to  learn.  For  this  purpose  the  court 
lends  its  authority  to  the  plaintiff  (in  equity, 
the  complainant),  with  the  readiness  that  may 
be  imagmed.  It  however  makes  one  condition 
with  him,  viz.  that  every  interrogatory  put  by 
him  to  the  defendant  shall  have  a  charge  to 
support  it.  In  itself,  the  rule  is  sufficiently 
obscure  and  vague  :  but  practice  has  explained 
and  fixed  it.  If,  for  example,  to  make  good 
your  title,  you  want  a  deed,  but  know  not 
where  it  is;    if  you  tell   the  truth,   and   say 

»u  don't  know  where  it  is,  you  will  never 
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get  it.  You  must  begin  with  saying  you  da 
know  where  it  is ;  you  must  say  that  the  de^ 
fendant  has  it;  and  so,  having  complied  with 
the  condition,  and  said  on  your  part  what  you 
know  is  false,  you  are  allowed  to  call  upon  the 
defendant  to  declare  on  his  part  what  is  true. 

In  respect  of  delay,  vexation  and  expense, 
the  consequence  of  this  sort  of  justice  is  not  to 
the  present  purpose.  In  respect  of  mendacity^ 
the  effect  produced  on  the  state  of  the  public 
morals  by  that  vice,  is  another  topic  that 
belongs  not  to  this  place.  Upon  the  adminis- 
tration of  justice,  and  the  advantage  derived 
to  judicature  from  evidence  received  in  this 
mode,  the  effect  in  point  of  extent  may  be 
tolerably  conceived  from  a  fact  soon  stated. 
The  answer  being  upon  oath,  may  be  true 
or  not  true :  the  bill,  not  being  upon  oath,  is 
regarded  as  altogether  unworthy  of  all  credit.* 
In  the  character  of  defendant,  what  a  man  says 
may  be  true  or  not  true :  in  the  character  of 
plamtiff,  what  the  same  man  says  is  not  a 
syllable  of  it  true.  Why? — because,  in  the 
character  of  defendant,  he  is  made  to  take  an 
oath  :  in  the  character  of  plaintiff,  he  is  neither 
subjected  nor  admitted  to  any  such  ceremony. 
And  why,  in  the  character  of  plaintiff,  is  he 
to  enjoy  this  licence  for  mendacity?    To  justify 


^  Id  here  and  there  a  scanty  instance,  the  current  of 
mendacity  has  indeed  received  a  check  :  the  facts  stated  in 
the  plaintiflr's  bill  being  required  to  be  rerified  by  affidaTit. 
But  the  same  considerations  by  which  the  attention  of  the 
legislator  is  proved  in  these  odd  corners  in  the  field  of 
equity  jurisdiction,  demonstrate  his  negligence — his  self« 
conscious  negligence-— in  every  other  quarter  of  that  Tast 
expanse.  , 
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him  for  subjecting  a  man  to  the  torment  of  the 
most  tedious  and  expensive  of  all  suits, — to 
justify  him  for  stopping  him  in  the  pursuit  of 
less  expensive  and  vexatious  remedies, — has  the 
court  any  better,  or  other,  warrant,  than  the 
assertion  of  a  man  who,  by  its  rules  and 
maxims,  is  unworthy  of  all  credit? — whom  it 
first  forces  to  make  himself  a  liar,  and  then 
stigmatizes  for  being  so. 

Besides  the  radical  absurdity  of  the  rule,  in 
any  other  character  than  that  of  a  contrivance 
to  corrupt  and  oppress  suitors  for  the  benefit 
of  lawyers;  the  uncertainty  with  which  it  is 
pregnant  is  without  end.  What  breadth  of 
charge  shall  be  sufficient  for  the  support  of 
the  interrogatories  that  a  man  may  see  occa- 
sion to  exhibit?  To  furnish  an  answer  to  this 
question,  adapted  to  all  the  modifications  of 
which  the  case  is  susceptible,  is  of  itself  a  topic, 
the  discussion  of  which  might  be  made  to  fill 
any  number  of  volumes.  Meantime,  on  every 
,  occasion,  the  prudence  of  the  draughtsman  fails 
not  to  satisfy  him  which  is  the  safe  side.  From 
the  omission  of  any  portion  of  matter,  which,  in 
the  eye  of  the  judge  ad  hoc*  may  chance  to 
present  itself  as  necessary  to  enter  into  the  com- 
position of  the  charging  part,  to  enable  it  to  sup- 
port the  interrogatories  grounded  on  it ;  incon- 
venience to  his  client,  in  the  shape  of  vexation 
and  delay,  as  well  as  increased  expense,  may 
ensue :  from  the  insertion  of  any  quantity 
beyond  that  which,  on  a  just  view  of  the 
matter,   might  appear    strictly   necessary,    no 

•  In  the  court  of  chancery,  the  master ;  in  llie  court  of 
exchequer,  the  barons,  the  judges  themaelvc}. 
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• 

inconvenience  in  any  degree  approaching  to 
equality  can  ensue :  to  the  expense  an  addi- 
tion, but  that  comparatively  a  very  small  one : 
to  the  account  of  delay  and  vexation,  none. 
These  things  being  duly  considered,  the  con- 
clusion is  but  natural.  To  give  the  reins  to 
invention,  and  augment  ad  libitum  the  quan- 
tity of  this  species  of  poetry,  will,  so  long  as 
the  above  rule  remains  unrepealed,  continue 
for  ever  the  most  natural  and  pleasant,  as  for 
e?er  it  will  continue  to  be  the  safest  course* 


OF  THE  CEREMONY  OF    AN    OATH,  CONSID£ESD  I 

AS     A     SECUKITT     FOR     THE     TRUSTWORTHI- 
NESS   OF    TESTIMONY. 


Section  l.—^An  oaik,  what? 


On  a  former  occasion,  mention  was  made  of 
three  great  sanctions — the  political,  the  popu- 
lar, and  the  religious, — as  so  many  powers 
usually,  and  in  a  certain  sense  naturally,  em- 
ployed, in  the  character  of  securities  for  trust- 
worthiness in  testimony.  But  their  efficacy 
in  that  character  will  depend,  in  no  small 
degree,  on  the  mode  in  which  application  is 
made  of  them  to  that  use.  Although  not 
expressly  invoked,  nor  so  much  as  regarded,  by 
the  factitious  arrangements  of  judicial  proce- 
dure ;  they  might,  notwithstanding,  be  by  no 
means  devoid  of  efficacy.  But,  in  point  of  fact 
and  general  usage,  a  particular  instrument  has 
been  employed  for  the  special  purpose  of  point- 
ing their  force  to  this  special  use.  This  instru- 
ment is  the  solemnity,  or,  say  ceremony,  called 
an  oath. 

Contemplated  in  themselves,  and  abstraction 
made  of  the  application  of  this  instrument,  they 
might  be  considered,  in  a  certain  sense,  as  bo 
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many  natural  securities  for  testimonial  trust- 
worthiness :  contemplated  as  applied  to  this 
special  purpose  by  the  intervention  and  assist- 
ance of  this  factitious  instrument,  their  united 
force,  so  augmented  and  applied,  may  be  con- 
sidered as  a  sort  of  factitious  or  artificial  secu- 
rity for  trustworthiness,  superadded  to  those 
natural  securities. 

But,  in  perhaps  every  civilised  nation  upon 
earth,  (unless  the  Chinese  nation,  the  most  nu- 
merous of  all  civilised  nations,  be  an  exception,) 
the  ceremony  distinguished  by  the  name  of  an 
oath,  or  what  in  other  languages  is  equivalent 
to  that  Word,  has  been  designed  or  understood 
to  involve  in  it  an  address  (or  at  least  a  refe- 
rence) to  a  supreme  being  or  beings ;  to  in- 
visible, supernatural,  and  omnipotent,  or  at 
least  superior,  agents ;  and  the  object  of  this 
address  or  reference  has  been  to  engage  those 
superior  powers,  or  to  represent  them  as  en- 
gaged, to  inflict  on  the  witness  punishment,  in 
some  shape  or  other,  at  some  time  or  other,  in 
the  event  of  his  departing  knowingly  from  the 
truth  on  the  occasion  of  such  his  testimony. 

Unfortunately  in  some  respects,  this  same 
ceremony,  with  the  address  or  reference  in- 
cluded by  it,  has  (besides  the  above  use)  been 
employed  as  an  instrument  to  bind  men  to 
the  fulfilment  of  miscellaneous  promises  of  all 
sorts :  promises  having  no  connection  with  tesi- 
timony. 

It  has  been  applied  promiscuously,  and  with- 
out any  discrimination  or  distinction  so  much 
as  in  name,  to  purposes  of  the  most  heteroge- 
neous nature :  to  the  securing  of  veracity  and 
iprrectness  on  the  part  of  the  swearer,  on  judi- 


cia!  occasions,  and  thence  to  the  prevention  of 
deception  and  consequent  misdecision  on  the 
part  of  the  judge;  and,  besides  that,  to  the 
securing  the  performance  of  other  acts  of  all 
sorts. 

At  present,  our  view  of  the  ceremony  is  con- 
fined to  the  case  in  which  the  purpose  for 
which  it  is  employed  is  that  of  securing  the 
truth  of  testimony. 


Section  II. — hiefficacy  of  an  oath,  as  a  security 
for  the  triisiworthiriess  of  testimony. 

Consistently  with  the  opinion  so  generally 
entertained  by  unreflecting  prejudice,  a  place 
upon  the  list  of  securities  for  the  trustworthi- 
ness of  testimony,  and  thence  against  deception, 
and  consequent  misdecision  and  injustice,  could 
not  be  refused  to  the  ceremony  of  an  oath.  But, 
whether  principle  or  experience  be  regarded,  it 
will  be  found,  in  the  hands  of  justice  an  alto- 
gether useless  instrument;  in  the  hands  of  in- 
justice, a  deplorably  serviceable  one. 

1 .  The  supposition  of  its  efficiency  is  absurd  in 
principle.  It  ascribes  to  man  a  power  over  his 
maker:  it  places  the  Almighty  in  the  station  of 
a  sheriff's  officer;  it  places  him  under  the  com- 
mand of  every  justice  of  the  peace.  It  sup- 
poses him  to  stand  engaged,  no  matter  how, 
but  absolutely  engaged,  to  inflict — on  evef  y  indi- 
vidual, by  whom  the  ceremony,  after  having 
been  performed,  has  been  profaned, — a  pu- 
nishment (no  matter  what)  which,  but  for  the 
ceremony  and  the  profanation,  he  would  not 
have  inflicted. 

It  supposes  liim  thus  prepared  to  inflict,  at 
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command,  and  at  all  times,  a  punishment,  which, 
being  at  all  times  the  same,  at  no  time  bears 
anv  propcrtion  to  the  offence. 

'Take  two  offenders :  the  one  a  parricide,  hy 
■whose  false  testimony  his  innocent  father  has 
been  consigned  to  capital  punishment;  the 
otlier,  by  whose  false  testimony  a  neighbouriogiJ 
householder  has  been  wrongfully  convicted  of  the  ^ 
offence  of  laying  rubbish  on  the  highway.  Tak6 
the  offence  in  both  cases  on  the  mere  footing 
of  false  testimony,  one  sees  how  unequal  is 
tlie  guilt,— and  how  widely  different  the  punish- 
ment, which,  consistently  with  the  principle  of 
religion,  cannot  but  be  expected  at  the  hands  of 
divine  justice.  Take  it  on  the  footing  of  perjury, 
(he  guilt  is  precisely  the  same  in  both  cases : 
for  in  both  cases  the  ceremony  is  the  same ; 
and,  in  both  cases,  it  is  alike  violated  and 
profaned. 

In  a  certain  sense,  and  with  reference  to  a 
certain  relative  point  of  time, — the  consent  of  the 
beneficent  power  over  which  authority  was  sup- 
posed to  be  exercised  by  a  subordinate  power, 
could  hardly  have  been  looked  upon  as  wanting. 
It  must  have  been  considered  as  having  been 
given,  in  general  terms,  at  some  anterior  period : 
but, — being  thus  given,  by  an  engagement,  ex- 
press or  virtual,  contracted  by  the  superior 
being, — so  long  as  the  engagement  thus  entered 
upon  was  adhered  to,  the  conduct  of  the  supe- 
rior being  would  not  be  less  under  the  com- 
numd  of  the  inferior,  than  if  the  relation  had 
from  the  beginning  been  reversed  :  and,  what- 
ever promise  the  superior  being  might,  by 
means  of  the  oath,  be  called  upon  by  tlie  in- 
Terior  being  to  enforce, — to  such  promise,  so  long 
as  the  engagement  was  adhered  to,  it  would  not 
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be  in  the  power  of  the  superior  being  to  refuse 
liis  sanction.* 

Will  it  be  saitl,  nay :  for,  after  and  notwith- 
standing this  ceremony,  God  will  govern  him- 
self by  his  own  good  pleasure,  as  he  would 
have  done  without  it ;  though  the  act  which  the 
oath-taker  engaged  himself  thus  to  perforin  be 
unperformed,  if  that  act  be  a  criminal  one,  God 
will  not  punish  him  for  the  omission  of  it:  com- 
mission, not  omission,  is  what  God  punishes  In 
crimes:  Be  it  so:  God  will  not  punish  the 
violation  of  an  oath,  when  the  act  engaged  for 
by  it  is  the  commission  of  a  crime:  God  would 
not  have  punished  Jephthah,  had  he  omitted  to 
put  to  death  his  unoffending  daughter,  notwith- 
standing his  eventual  promise  so  to  do.  Be  it 
so:  but,  tliis  being  supposed,  here  is  an  end  of 
the  efficacy,  the  separate  and  independent  effi- 
cacy, of  an  oath. 

To  the  purpose  in  question,  the  authority 
given  by  the  oath  to  the  inferior  being  over  the 
superior  must  have  been  understood  to  be  abso- 
lute, or  it  must  have  amounted  to  nothing. 
Were  there  any  exceptions  or  limitations?  If 
so,  the  imagination  is  set  to  work  to  look  out 
for  the  terms  and  grounds  of  such  exceptions 
and  iimitations :  to  enquire,  for  example,  into 
the  species  and  degree  of  nmchief  that  in  each 

*  In  specie  it  was  the  eanie  sort  of  authority  as  that  which 
was  supposed  to  be  exercised  by  magical  incantations  :  ex- 
ercised only  over  o  different  sort  of  supernatural  person,  and 
to  difTerent  and  even  strongly  contrasted  purposes.  The 
authority  exercised  by  a  testimonial  oath,  was  exercised  over 
a  divinity  spoken  of  in  the  character  of  a  beneficent  divinity, 
and  for  purposes  spoken  of  in  the  ch3.racter  of  beneRcial 
purposes :  the  authority  exercised  by  a  magical  incantatioD, 
was  exercised  over  a  maleticent  divinity,  and  for  pernicious 
purposes. 
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instance  might  be  expected  to  result  from  the 
violation  of  testimonial  truth.  But,  if  this  theo 
be  tlie  ground  of  the  supernatural  punishment 
attached  to  the  violation  of  the  oath, — then  the 
mere  violation  of  the  oath  itself,  independently 
of  the  mischief  resulting  from  the  falsehood,  is 
not  that  ground :  that  is, — the  effect  produced 
by  the  oath,  considered  in  and  by  itself,  amounts 
to  nothing. 

In  vain  would  it  be  to  say — No  ;  when  God 
poflishea  for  perjury,  though  he  punishes  for 
tbe  profanation,  that  does  not  hinder  but  that 
he  way  punish  for  the  false  testimony  in  pro- 
portion to  the  raischievousness  of  the  effects 
produced  by  il.  Whatever  reason  there  is  for 
supposing  him  to  punish  for  the  false  testi- 
mony, there  is  the  same  reason  for  supposing 
him  "to  punish  for  that  crime,  whether  the  profa- 
oatioQ  be  or  be  not  coupled  with  it.  Whatever 
punishment  is  inflicted  by  him  on  the  score  of 
the  false  testimony,  is  not  inflicted  by  him  on 
the  score  of  the  profanation :  whatever  is  in- 
fiicted  by  him  on  the  score  of  the  profanation, 
is  not  inflicted  by  him  on  the  score  of  the  false 
testimony. 

Either  the  ceremony  causes  punishment  to 
bo  inflicted  by  the  Deity,  in  cases  where  other- 
wise it  would  not  have  been  inflicted ;  or  it  does 
not.  In  the  former  case,  the  same  sort  of  au- 
thority is  exercised  by  man  over  the  Deity,  as 
that  which,  in  English  law,  is  exercised  over  the 
judge  by  the  legislator,  or  over  the  sheriff  by  the 
judge.  In  the  latter  case,  the  ceremony  is  a  mere 
form,  without  any  useful  effect  whatever.* 

"  "  Tlic  alternative  lo  which  Provirtence  h  by  consequence 
reddced,  of  either  ^ving;  up    that  country  to  everlasting 
Mtprnlilion,  or  of  working  some  miracle  in  order  to  accom- 
\'0I..    I.  2d 
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2.  To  justice  it  is  not  of  any  the  smallest  use. 
The  only  character  in  which  it  is  in  the  nature 


plish  its  cMiversion."  Such  are  the  words  in  which  (in  the 
Edinburgh  Review  for  April  1808*)  a  reverend  divine  is 
represented  as  describing  one  of  the  consequences  which, 
in  his  view  of  the  matter,  will  ensue,  should  the  arm  of 
^vernment  be  employed  in  restraining,  by  coercive  measures, 
the  exertions  directed  to  the  extension  of  the  benefits  of 
Christianity  to  the  natives  of  Hindostan.  "The  idea  of 
reducing  Providence  to  an  alternative  1 !"  exclaims  the  re- 
viewer in  a  double  note  of  admiration :  "  and  by  a  motioa 
at  the  India-House,  carried  by  ballot!" — "  Providence  re- 
duced to  iin  alternative !  t !  I !" — another  eiclamatioD  by 
notes  of  admiration  live  deep.  Then, — for  the  declared  pur- 
pose of  representing  the  idea  as  the  ne  plus  ultra  of  irration- 
ality— this  and  that  and  the  other  idea,  represented  as 
irrational,  is  said  to  be  pure  reason  when  compared  Co  it. 

The  ground  ou  which  the  line  of  conduct  llius  protested 
against  as  tending  to  reduce  Providence  to  an  alternative, 
is  censured,  is  that  of  its  being  loo  great  a  power  for  human 
imbecility  to  exercise,  or  so  much  as  to  attempt  to  exercise, 
over  divine  omnipotence.  But  the  power,  the  supposed  ex- 
ercise of  which  drew  from  the  reverend  divine  the  appre- 
hension and  the  censure  expressed  in  the  above  passage — 
this  power,  if,  indeed,  it  reduced  the  Supreme  Being  to  an 
alternative,  left  him,  at  any  rate,  in  possession  of  an  al- 
ternative: and  an  alternative  which  does  not  preaent  itself 
to  human  conception  e^  pregnant  with  any  considerable 
degree  of  distress. 

But  the  notion  which  represents  the  common  ceremony  of 
an  oath  as  entailing,  and  without  recovery,  guilt — with  ils  in- 
separable aopurtenance,  future  punishment — on  the  violators 
of  it;  and  this,  independently  of,  and  over  and  &bove,  what- 
ever may  be  attached  to  the  occasion ;  leaves  to  divine  omni- 
potence no  alternative.  BEuliif  to  and  under  the  human 
magistrate,  the  divine  functionary  has  given  bond  for  the 
execution — the  constant  and  punctual  and  sure  execution — 
of  whatsoever  writ  shall  he  sent  from  the  court  below  to  the 
court  above :  for,  when  the  idea  is  so  self-contradictory, 
language  is  at  a  loss  how  to  phrase  it. 

The  human  power,  which,  reducing  divine  omnipotence 
indeed  to  an  alternative,  leaves  it  at  any  rate  in  posseuion 
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of  it  to  render — in  which  it  has  ever  been  sup- 
posed to  render^service  to  justice,  is  liiat  of 
a  security  against  a  man's  doing  what  (on  the 
occasion  in  question)  he  has  engaged  not  to  do: 
riz.  assert  what  he  knows  or  beheves  to  be 
lalse.  But  that  in  this  character  it  Is  altogether 
without  efficacy,  is  matter  of  daily  and  uucon- 
Iroverted  and  uncontrovertible  experience.  On 
the  part  of  the  most  exalted  characters,  it  is 
seen  every  day  yielding  to  the  force  of  the 
weakest  of  all  human  motives. 

Comparison  being  had  with  the  motives  of 
the  two  other  classes,  viz.  the  self- regarding, 

«f  ut  alternative,  U  not  proposed  lo  be  exercised  by  any 
oiber  hand  than  one,  and  thai  the  hand  of  tlic  aupreme 
Utdwrity  in  the  state :  the  power  which  leavea  omnipotence  do 
altcniatire,  is  a  power  which  any  and  every  indiviaiial  in  the 
•lah^  who  ia  rash  enough  and  foolish  enough,  may  exercise 
M  anr  time,  and  any  number  of  times,  at  pleasure:  on  so 
tinpic  B  condition  as  that  of  getting  a  justice  of  peace  to 
join  ia  tlic  performance  of  the  instantaneous  ceremony. 

Cod  made  man  a^er  his  own  image,  says  the  text :  roan 
hu  retnmed  liim  the  compliment,  says  I  forget  what  cora- 
••enlUor.  "  Every  man  his  own  broker"  is  the  title  of  one 
book :  "  Every  man  bis  own  lawyer  "  of  another :  diflicult  as 
it  H  for  any  (not  to  speak  of  every}  man  to  be  his  own 
braker,  much  more  his  own  lawyer,  no  man  finds  any  difli- 
mhv  in  being  his  own  God-maker:  and  when  a  man  has 
made  hit  God.  we  see  the  sort  of  work  he  puts  him  to.  The 
God  of  the  good  sort  of  man  is  himself  a  good  sort  of  man  : 
b«t  ibe  God  of  the  vulgar,  great  and  small,  is  what  ttie 
God  ofSamuelJobnson  was— a  devil,  with  the  name  of  God 
vtineB  ID  great  letters  on  liia  forehead. 

0  thai,  in  making  hia  God.  man  would  but  conterit  him- 
self in  making  him  for  his  own  use!  But  no,  it  is  not  for 
Ml  own  use.  it  is  not  for  his  own  benefit  at  least,  that  man 
makes  hia  God;  but  for  the  destruction  of  othent.  of  all 
«(ii«n  who  presume  to  differ  from  him ;  and  who,  for  tliis 
o4eac«,  are.  on  any  the  sHghtesI  pretence,  doomed  to  unul- 
UraUc  torture  without  end  in  another  world,  together  with 
tmA  M  can  be  inflicted  by  the  preiaent  and  ready -prepared 
'~   '   na  of  the  civil  magixirsle  ill  this. 


and  the  dissocial ;  tlie  weakest  upon  the  whole, 
in  the  great  mass  of  mankind,  are  those  which, 
belonging  to  the  social  class,  may  be  referred 
to  the  head  of  sympathy :  of  which  that  sort 
of  sympathy  towards  an  individual,  commonly 
characterized  by  the  term  humaiiUy,  is  one. 

But,  of  all  descriptions  of  men,  (hangmen 
perhaps  excepted,  butchers  certainly  not  ex- 
ceptedl,  the  lawyer,  and,  among  the  lawyers  of 
all  nations,  the  English  lawyer,  is  he  on  whom, — 
judging  from  situation, from  habitual  exposure  to 
the  action  of  opposite  interest,  or  from  historical 
experience, — the  principle  of  humanity  may  with 
reason  be  regarded  as  acting  with  the  smallest 
degree  of  force.  For,  under  the  existing  mode 
of  remuneration  (viz.  by  fees),  there  is  no  other 
class  of  men  whose  prosperity  rises  and  falls  in 
so  exact  a  proportion  with  those  miseries  of 
mankind  which  it  is  in  their  power  to  increase 
or  decrease :  nor  any  set  of  men,  who  have 
had  it  so  effectually  in  their  power,  and  so  de- 
terminedly and  inexorably  in  their  will,  to  pre- 
ser\'e  those  miseries  from  decrease.  Unfortu- 
nately ;  this  hostility,  (though  undeniable),  not 
being  perceptible  without  such  an  insight  into 
the  system  of  procedure  made  by  them,  as 
scarce  any  but  themselves  find  adequate  induce- 
ments for  obtaining,  can  never  be  rendered  so 
easily  perceptible,  as,  for  the  preservation  of 
the  rest  of  the  community,  it  were  so  desirable 
that  it  should  be. 

Weak  as,  in  the  breast  of  an  English  lawyer, 
this  weakest  of  all  human  motives  cannot  but 
be;  and  more  especially  in  the  breast  of  an 
English  lawyer  whose  acknowledged  experience 
has  raised  him  to  the  situation  of  judge ; — 
in  that  situation  it  is  found  habitually  strong 
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enough  to  overpower  whatever  regard,  if  any, 
is  lodged  in  the  same  bosom,  for  the  ceremony 
of  an  oath. 

Many  and  notorious  are  the  occasions  on 
which,  in  violation  of  their  oaths,  a  set  of  jury- 
men,— for  the  purpose  of  screening  a  criminal 
from  a  degree  of  punishment  to  which  the 
l^slature  has  declared  its  intention  of  devot- 
ing him, — ascribe  to  a  mass  of  stolen  property 
a  value  inferior  in  any  proportion  to  that  which, 
to  the  knowledge  of  every  body,  is  the  real  one : 
and  this,  under  the  eyes  and  direction  of  a 
never  opposing,  frequently  applauding,  or  even 
advising,  j  udge :  so  that  here  we  have  in  per- 
petual activity  as  many  schools  of  perjury,  as 
there  are  courts  of  justice  having  cognisance 
oi  these  the  most  frequently  committed  sorts 
of  crimes ;  schools  in  which  the  judge  is  master, 
the  jurymen  scholars,  and  the  by-standers  ap- 
plauders  and  encouragers. 

Not  that  there  exists,  perhaps,  any  other 
nation,  in  which  a  due  regard  to  veracity  on  the 
oocasion  of  testimony  is  more  general.  But,  of 
this  regard  (be  it  more  or  less  extensive)  the 
cause  must  be  looked  for  in  the  influence  of 
those  other  realfy  operative  securities,  to  which, 
in  compliance  with  usage,  this  delusive  one  has 
been  so  undeservedly  associated.  What  is  not 
only  possible  but  probable,  is,  that,  in  the  pro- 
duction of  this  regard,  the  religious  principle, 
tike  fear  of  God,  has  no  inconsiderable  in- 
fluence. What  is  certain,  as  being  rendered 
so  by  the  above  experience  (not  to  mention  so 
many  others  as  might  be  adduced)  is,  that,  in  the 
application  thus  supposed  to  be  made  of  it,  the 
religious  principle  has  no  influence. 


Under  the  ceremony  of  an  oath  are  included, 
it  is  to  be  observed,  two  very  different  ties;  the 
moral,  and  the  reUgious.  The  one  ia  capable  of 
being  made  more  or  less  binding  upon  all  men : 
the  other  upon  such  only  as  are  of  a  particular 
way  of  thinking.  The  same  formulary,  which 
undertakes  to  draw  down  upon  a  man  the  re- 
sentment of  the  Deity  in  case  of  contravention, 
does  actually,  in  the  same  event,  draw  down 
upon  him  (as  experience  proves)  the  resentment 
and  contempt  of  mankind.  The  religious  tie  is 
that  which  stands  forth,  which  makes  all  the 
show,  which  offers  itself  to  view:  but  it  is  the 
moral  tie  that  does  by  far  the  greatest  part  of 
the  business.  The  influence  of  the  former  is 
partial;  that  of  the  latter  is  universal :  nothing, 
therefore,  could  be  a  mark  of  greater  weakness 
and  imprudence  than  to  cultivate  the  former 
only,  and  neglect  the  latter.  As  to  the  religious 
tie — not  only  are  there  many  on  whom  it  has  no 
hold  at  all ;  but,  in  those  on  whom  it  has  a  hold 
as  well  as  the  moral,  that  of  the  moral  is  be- 
yond comparison  the  strongest.  Can  anybody 
doubt  that  among  the  English  clergy  (for  ex- 
ample) believers  are  more  abundant  than  un- 
believers? Yet,  on  some  occasions,  oaths  go 
with  them  for  nothing. 

What  gives  an  oath  tlie  degree  of  eflficacy  it 
possesses,  is,  that  in  most  points,  and  with  most 
men,  a  declaration  upon  oath  includes  a  decla- 
ration upon  honour  ;  the  laws  of  honour  enjwn- 
ing  as  to  those  points  the  observance  of  an  oath. 
The  deference  shewn  is  paid  in  appearance  to 
the  religious  ceremony  :  but  in  reality  it  is  paid, 
even  by  the  moat  pious  religionists,  much  more 
to  the  moral  engagement  than  tc^  the  religious. 
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It  is,  in  truth,  to  the  property,  which  the 
ceremony  of  an  oath  possesses,  of  weakening 
the  power  of  the  only  really  efficacious  securi- 
ties, that  what  influence  it  has  is  confined.  In 
the  character  of  a  security  for  veracity,  take 
it  by  itself,  it  is  powerless,  and  may  plainly 
be  seen  to  be  so. 

Applied  to  Judicial  testimony,  if  there  be  an 
appearance  of  its  exercising  a  salutary  influ- 
ence, it  is  because  this  supposed  power  acts  in 
conjunction  with  two  real  and  efficient  ones :  the 
power  of  the  political  sanction,  and  the  power 
of  the  moral  or  popular  sanction.  When,  to 
preserve  a  man  from  mendacity, — in  addition  to 
the  fear  of  supernatural  punishment  for  the 
profanation  of  the  ceremony, — a  man  has  the 
fear  of  fine,  imprisonment,  pillory,  and  so  forth, 
on  the  one  hand  ;  the  fear  of  infamy,  the  con^ 
tempt  and  hatred  of  all  that  know  him,  on  the 
other;  it  is  no  wonder  that  it  should  appear 
powerful.  Strip  it  of  these  its  accompani- 
ments— deprive  it  of  these  its  supports — its  im 
potence  appears  immediately. 

But,  of  a  case  in  which  it  is  thus  deprived  of 
its  supports, — and  in  which  impotence,  complete 
impotence,  is  the  consequence,  the  notorious 
consequence,  of  such  deprivation, — ^the  bare 
word  Custom-house  oaths  is  sufficient  to  present 
to  view  the  complete  exemplification. 

So  long  as  two  forces,  pointing  towards  the 
same  object^  are  followed  to  a  (pertain  degree 
by  the  effect  they  aim  at,  without  its  being 
i^l^Murent  in  what  proportion  they  have  respec- 
tively contributed  to  the  common  end;  the 
credit  of  the  result  may  be  given  to  whichever 
of  the  two  is  most  in  favour.   Watch  them,  and 
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ctitch  them  acting  separately,  or  in  opposition ; 
then  is  tlie  time  to  see  how  tar  the  credit  gi%"en 
has  been  due.  In  certain  cases,  the  tie  of  an 
oath  is  seen  to  have  a  powerful  effecj.  upon 
mankind. — Where  ?  In  what  cases  ? — Where 
the  force  of  public  opinion  acts  under  its  com-  . 
mand ;  where  it  employs  itself  in  insuring  the 
veracity  of  parties  or  witnesses  in  courts  of 
justice  (especially  in  civil  causes — or  incriminal 
ones,  where  falsehood  has  not  the  plea  of  com- 
pas'sionor  self-preservation  to  extenuate  it).  In 
other  cases,  oatlis  are  cobwebs,  or  at  best, 
hairs. — In  what? — In  all  in  which  the  force  of 
public  opinion  runs  counter,  or  does  but  with- 
hold its  aid :  in  the  case  of  jurymen's  oaths,  in 
a  variety  of  instances  :  in  the  case  of  a  variety 
of  other  offices ;  in  tlie  case  of  university 
oaths:  in  the  case  of  custom-house  oaths:  in 
the  case  of  siibscriplioiis, — which,  considering  the 
solemnity  of  the  act,  and  the  awfulness  of  the 
subject,  may  be  placed  on  the  same  line  with 
oaths. 

If  you  wish  to  have  powder  of  post  taken  for 
im  efficacious  medicine,  try  it  with  opium  and 
antimony:  if  you  wish  to  have  it  takeo  for 
wliat  it  is,  try  it  by  itself. 

That  in  England,  in  the  governing  part  of  the 
public  mind,  tliere  has  always  prevailed  a  sort 
of  tacit  sense  of  the  inefficacy  and  inutility  of 
this  ceremony  in  the  character  of  a  security 
for  testimonial  veracity,  is  evidenced,  not  by 
any  explicit  verbal  declarations  indeed,  but  by 
tokens  still  more  trustworthy— by  long  conti- 
nued practice. 

On  tUe  occasion  of  the  inquiries  carried  on 
by  the  House  of  Commons, — whether  by  the 
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whole  House  in  the  form  of  a  committee,  or 
by- detached  committees, — no  oath  is  admini- 
Btered  (at  least  in  general  practice)  to  any 
persons  examined  in  the  character  of  witnesses. ' 
ihe  ceremony  is  suffered  to  remain  unper- 
formed. Why? — because,  none  of  the  really 
efficient  securities*  being  wanting,  the  want  of 
this  inefficient  one  is  thought  not  worth  sup- 
plying. 

This  branch  of  the  legislature,  not  possess- 
ing, like  the  other,  ordinary  judicial  powers, 
possesses  not  (it  may  be  said)  the  power  of 
exacting  the  performance  of  this  ceremony. 
Be  it  so :  but  this,  instead  of  a  refutation  of 
the  proposition  above  advanced,  is  a  confirma- 
tion of  it'.  Is  legislation  of  less  importance 
than  judicature?  So  far  from  it,  the  impor- 
tance of  an  act  of  legislation  is  to  that  of  an 
act  of  judicature,  as  the  whole  number  of  sub- 
jects in  the  empire  is  to  2.  Is  information 
concerning  matters  of  fact  less  necessary  to 
constitute  a  just  ground  for  an  act  of  legisla- 
tioo  than  for  an  act  of  judicature  ?  Nor  that 
neither. 

Had  the  performance  of  this  ceremony  been 
really  necessary,  or  been  really  thought  neces- 
sary, to  the  forming  of  sufficient  grounds  for 
legislation;  would  the  most  efficient  of  the 
three  branches  of  the  supreme  power  have 
acquiesced  thus  long  under  the  non-possession 
of  it? 

Conceive  the  courts  of  justice  throughout 

• 

*  Subjection  to  interrogation  rr  adverso ;  backed  by 
fear  of  paxrishment  and  of  loM  of  reputation,  to  enforce 
compliance. 


the  country,  aH  of  tiiem  abundantly  provided 
with  the  power  of  administering  oaths,  all  of 
them  destitute  of  the  power  of  applying  pu- 
nishment :  in  what  degree  of  vigour  would 
have  been  the  power  of  these  courts?  For 
what  length  of  time,  in  that  case,  would  suciety 
have  held  together  ? 

If,  in  the  character  of  a  security  for  testimo- 
nial veracity,  this  ceremony  were  seriously 
looked  upon  as  possessing  any  considerable 
value ;  the  occasions  to  which  the  ordinary 
judicial  securities  failed  of  applying,  at  the 
same  time  that  the  value  at  stake  is  equal  to 
any  pecuniary  value  that  is  ever  at  stake  in 
judicature,  these  are  the  occasions  on  which 
this  supernatural  security  would  (at  least  sup- 
posing any  tolerable  degree  of  providence  or 
consistency  on  the  part  of  the  ruling  powers) 
have  been  resorted  to  with  particular  care. 
I  speak  of  the  cases  where  money  is  to  be 
received  by  individuals  at  any  of  the  public 
offices  instituted  for  that  purpose :  the  Bank 
of  England,  the  Navy  and  Army  pay-offices, 
and  so  forth.  For  one  pound  paid  by  the  ap- 
pointment of  a  court  of  justice,  fifty  or  a 
hundred  pounds  perhaps  are  paid  in  and  by 
these  non-judicial  offices.  In  these  pay-offices  ; 
there  being  no  adverse  party  to  contest  the 
claim ;  all  those  ordinary  securities,  to  the  ap- 
plication of  which  the  diligence  of  an  adverse 
party  is  necessary,  (cross-examination,  faculty 
of  counter-evidence,  and  so  forth,)  are  of  course 
inapplicable.  For  the  protection  of  so  prodigi- 
ous a  mass  of  property,  under  the  deficiency 
of  ordinary  securities,  what  does  legislative 
providence?     Does  it  call    in,  with   peculiar 


(kur.  VL]  i  OATO.  379 

anxiety  and  exclusive  or  superior  confidence, 
this  extraordinary  security?  Does  it  employ 
oath  without  punishment?  On  the  contrary, 
it  employs  punishment  without  oath.'^ 

Another  proof  of  the  inefficiency  and  inutility 
of  the  ceremony  of  an  oath,  in  the  character  of 
a  security  for  the  truth  of  testimony.  Of  the 
modes  of  delivering  evidence— of  delivering  what 
isequivalent  to  testimony, — that  which  is  suscep* 
tible  of  having  the  ceremony  attached  to  it,  is 
but  one.  Of  the  modifications  of  mendacity  (or, 
what  is  equivalent  to  it,  the  endeavour  to  gain 
credence  for  false  facts),  that  which  is  chargeable 
with  the  profanation  of  this  ceremony, — that 
which  is,  in  consequence,  susceptible  of  the  ap- 
pellation of  perjury, — mendacious  deposition , — is 
out  one.  The  others  (as  we  have  seen)  are,  for- 
gery commonly  so  called  (forgery  in  respect  of 
written  evidence) ;  forgery  in  respect  of  real  evi- 
dence; fraudulent obtainment;  and  personation. f 
For  the  prevention  of  these  modifications  of  maid 
fide  isilLs^QodLy'pumshmtnty  simple  punishment,  has 
all  along  been  trusted  to :  witnout  any  assistance 
firrai  the  ceremony  of  an  oath,  and  apparently 

^  In  some  of  ihe  above  cases,  the  title  to  the  money  rests 
solely  npon  the  authenticity  of  a  script,  an  order,  or  other 
ToiK^er,  prodced  in  the  character  of  an  article  of  written  evi- 
dence. In  these  cases,  he  who,  instead  of  an  authentic,  produces 
a  connterfeit,  script,  subjects  himself  to  the' punishment  (ge- 
general  capital)  appointed  in  case  of  forgery.  In  others  of 
these  cases,  the  mere  identity  of  the  person  is  tlie  efficient 
causes  of  title.  In  these  cases,  he  who,  not  being  the  person 
entitled  under  a  certain  name  to  receive  a  certain  sum  of 
Dioney,  represents  himself  as  being  that  person,  and  receives 
the  money  accordingly,  subjects  himself  to  the  punishment 
(generally  capital)  appointed  for  this  offence,  under  the  name 
of  personation, 

t  See  the  last  chapter,  sec.  !• 
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without  any  suspicion  of  deficiency  on  the  score 
of  the  want  of  such  assistance. 

True  it  is  that,  in  those  several  cases,  it  may 
happen  to  the  species  of  fraud  which  is  not 
perj  ury,  to  be  supported  by  deposition  delivered 
to  a  court  of  justice  ;  in  which  case,  the  punish- 
ment appointed  for  tliose  several  offences  will 
receive,  from  the  ceremony  of  an  oath,  whatever  . 
support  it  is  in  the  power  of  tliat  ceremony  to 
give.  But  this  is  but  a  contingency  ;  and  that, 
comparatively  speaking,  but  seldom  exemplified: 
the  case  in  which  the  punishment  amiexed  to 
these  offences  respectively  derives  no  support 
from  the  oath,  is  by  far  the  most  common 
case. 

To  the  persuasion  thus  indicated  on  the  part 
of  the  governing  class,  add  the  like  persuasion  as 
indicated  on  the  part  of  all  persons  without  dis- 
tinction, in  the  character  of  suitors  and  their  law 
advisers. 

Supposing  a  man  wrongfully  deprived  of  the 
possession  of  any  moveable  thing  belonging  to 
him  ;  and  supposing  him  to  demand  restitution  of 
it  by  the  only  species  of  action  by  which  specific 
restitution  is  so  much  as  professed  to  be  given ;  in 
thatcase,  if  the  defendant, — performing  the  cere- 
mony of  an  oath  in  conjunction  with  twelve 
other  men  speaking  only  to  his  character,  and 
not  so  much  as  professing  to  know  any  thing 
about  tlie  matter,— will  take  upon  him  to  say,  in 
general  terms,  that  the  plaintifTs  demand  is  not  a 
just  one, — the  plaintiff"  therefore  loses  the  cause  : 
neither  can  any  question  be  put  to  the  defen- 
dant, for  the  purpose  of  Jiringing  down  from 
generals  to  particulars  such  his  self-regard ing 
and  self-serving  testimony:   nor  are  any  wit- 


nesses,  in  support  of  the  plaintiffs  demand, 
permitted  to  be  examined.  The  man  who  prof- 
fered this  curious  kind  of  evidence,  was  said  to 
wage  his  law. 

Bywhatexertionoffraud  or  imbecility,  any  spe- 
cies of  demand  (or  udion  as  it  is  called)  was  thu» 
paralysed,  or  why  one  species  more  than  another, 
are  questions  which,  at  this  time  of  day,  must  be 
left  to  the  industry  of  antiquarians.  In  point  of 
filct,  so  it  is  that,  to  a  man  who  claims  the  thing  it- 
self, this  speciesofdefence  is  still  liable  to  be  op- 
posed; while,  tothe  man  who,  instead  of  the  thing 
Itself,  claims  money  in  the  name  of  satisfaction, 
this  same  sort  of  defence  is  not  capable  of  being 
opposed.  What  has  been  the  consequence?  That, 
the  action  of  detimie, — the  only  action  at  com- 
mon law  by  which  a  man  can  claim  the  thing  it- 
Mlf, — has,  for  ages,  been  abandoned  altogether  : 
the  action  called  asmmpsit, — the  action  by  which 
a  man,  instead  of  the  thing,  demands  money 
under  the  name  of  damages, — is  the  action  em- 
ployed in  lieu  of  it.  Men,  all  men,  have  all  this 
while,  under  the  guidance  of  their  law  ad%-isers, 
chosen  to  give  up  every  thing  moveable  they 
had  been  accustomed  to  call  their  own,  rather 
than  trust  (o  this  supernatural  security,  to  the 
exclusion  of  the  other  natural  ones. 

As  to  judges  (I  speak  of  English  judges,  and 
more  particularly  of  the  highest  stae^es  in  that 
office),  the  contempt  universally  entertained  by 
them  for  this  ceremony,  stands  evidenced  by 
every  day's  practice. 

No  jury  is  ever  impanelled,  but  their  entrance 
into  their  ephemeral  office  is  prefaced  by  what 
M  called  their  oath.  Each  man  bearing  his 
part  in  this  ceremony,  promises  that  the  verdict 


in  which  he  joins  ehall  be  according  to  the  evi- 
dence, i.€.  according  to  his  own  conception  of  the 
probative  force  of  the  evidence.  What  is  the 
consequence? — that,  so  far  as  in  relation  to  tliis 
probative  force  (i.e.,  as  to  that  one  of  the  two 
sides  of  the  cause,  to  which  the  greatest  quantity 
of  probative  force  applies)  there  is  any  ultimate 
difference  of  opinion, — some  proportion  out  of  the 
twelve,  any  number  from  one  to  eleven  inclusive, 
has  committed  perjury.  Lest  the  consummation 
of  this  perjury  should  be  delayed  for  an  incon- 
venientlengthof  time,  aspecies  of  torture  has,  by 
the  care  of  those  judges  by  whom  the  founda- 
tion of  this  species  of  judicature  was  laid,  been 
provided  for  the  purpose  :  a  species  of  torture, 
composed  of  hunger,  cold,  and  darkness.  Hence 
judicature  by  jury  is  a  sort  of  game  of  braff,  in 
which  the  stake  is  won  by  the  boldest  and  the 
most  obstinate  :  they  or  he  remain  unperjured, 
all  the  others  perjured.  Of  all  the  men  of  law 
that  ever  sat  upon  the  official  bench,  by  what 
one  could  this  carefully-manufactured  and  per- 
petual I  y-e}iemplitied  perjury  have  been  un- 
known? By  what  one  of  them  was  it  ever 
spoken  of  as  matter  of  regret? 

On  the  contrary,  Englishmen  of  all  classes, 
non-lawyers  and  lawyers,  have  been  at  all  times 
vying  with  one  another  in  their  admiration,  their 
blind  and  indiscriminating  admiration,  of  an 
institution  into  the  basis  of  which  a  necessary 
course  of  perjury  had  been  wrought :  and,  at  the 
same  time  (as  if  to  crown  the  inconsistency)  the 
oath,  the  sacred  oath,  has  ever  been  sounded  in 
men's  ears  :  as  if  in  that  consisted  the  principal, 
if  not  sole,  security,  for  whatever  regard  for  jus- 
tice is  looked  for  at  their  hands. 


Nor  yet  is  it  to  the  inevitable  perjury,  the 
perjury  without  which  the  business  could  not 
go  on, — nor  yet  is  it  to  the  complacency  with 
which  this  really  accidental  accompanimeut  is 
regarded, — that  the  proofs  of  the  contempt  enter- 
tained for  the  ceremony  by  all  classes,  judges  and 
jurjinen  as  well  as  suitors,  lawyers  as  well  as 
n(Hi-lawyers,  is  confioed.  Business  would  not  the 
less  go  on,  altliough  effects  to  which  jurymen 
are  called  upon  to  set  a  value  (the  true  value) 
upon  their  oaths,  were  accordingly  to  be  appre- 
ciated, appreciated  without  exception,  at  their 
true  value;  although  a  purse  of  money,  with 
money  of  the  real  value  of  three  pounds,  were 
appreciated  at  three  pounds,  instead  of  being 
appreciated  at  nine  and  thirty  shillings.  Yet 
what  sessions  ever  passesover  at  the  Old  Bailey, 
without  giving  birth  to  instances,  more  than  one, 
10  which  effects,  known  by  all  mankind  to  be 
worth  three  pounds,  or  ever  so  much  more,  are 
Taluedatless  than  forty  shillings?  Valued,  thus 
under- valued,  and  for  what  purpose  ?  For  what, 
but  to  set  their  power  above  that  of  the  law  ; 
and,  in  the  very  teeth  of  the  legislature,  consign  to 
a  less  degree  of  punishment,  some  criminal,  for 
whom  a  greater  degree  of  punishment  has  been 
appointed  by  parliament?  When  a  judge  is 
really  displeased  with  a  verdict,  his  practice 
and  nis  duty  is  to  send  them  back  to  their  box, 
or  their  room,  with  a  recommendation  to  recon- 
sider  it.  What  instance  was  ever  known  of  a 
judge  sending  back  a  jury,  with  a  recommenda- 
tion to  exonerate  their  consciences  of  a  load  of 
peijury  thus  incurred?  On  the  contrary, — whe- 
ther by  judges,  by  lawyers  of  other  classeu, 
or  by  non-lawyers, — in  how  many  instances  has 
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in  which  he  joins  shall  be  accor'  'th  any  other 
deuce,  i.e.  according  to  his  owr  -^  been  expres- 
probative  force  of  the  evidf  -iuse?  Mercv— 
consequence? — that,  so  fp  togjstic  names  he- 
probative  force  (i.e.,  bf  -'1>  upon  the  profana- 
sides  of  the  cause,  to  "  ■  often  as  the  object  of  the  " 
of  probative  force  a*"  ,,y  to  usurp  a  power  lodged 
difference  of  opinir  Jin  other  hands,  and  put  the 
twelve,  any  nuir  .  -  j^jenipt  that  can  be  put,  by  a  , 
has  coraraitte'"- .  :>onty  upon  superior  law.  ! 

of  this  peijr.."- j^i^ct  of  this  ceremony  and  its 
venientle'_,:i;X,.i(iyI  Judges  designating  by  the  a 
the  caf  p'game  the  practice  they  punish,  and  J 
tion  o'  J^ce  '^^y  encourage !  Punishing'  at  one  1 
prov'  J^%^moting,  enforcing,  at  another — the  I 
CO'  i^'^iag,  or  at  least  what  they  bid  men  [ 
j'       ^p»M>  3s  the  same  thing:  for,  lo  cause  two 

^s  to  be  looked  upon  as  the  same  thing,  J 

'Ja^horter  or  more  effectual  course  can  a  man  I 
^■e,  than  to  call  them  by  the  same  name  ?  I 

In  the  well-known  epigram  of  Prior,  the  \ 
(tory  of  the  fat  man  in  the  crowd,  complaining, 
in  terms  of  impatience,  of  the  inconvenience  of 
which  in  his  o\vn  person  he  was  in  so  great  a 
degree  the  cause,  presents,  as  it  flows  from  the 
pen  of  the  poet,  no  other  sentiments  than  those- 
sentiments  of  ridicule  and  pleasantry  which  \K.\ 
was  intended  to  excite. 

Sentiments  of  a  somewhat  different  com- 
plexion, may  perhaps  be  excited,  in  the  in- 
stance of  the  mischief  now  upon  the  carpet,' 
that  of  perjury, — when,  in  the  persons  of  the| 
most  constant  complainers  of  it,  and  inde- 
fatigable declaimers  against  it,  we  find  the  chief 
and  unceasing  cncoura^ers,  and,  as  far  as  en- 
couragement goes,  authors ;  encouragers  in  every 
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mode  and  form  in  which  encouragement  can  be 
administered  ; — example,  precept,  commenda- 
tion, reward,  punishment:  punishment  at- 
tached, not,  as  might  have  been  supposed,  to 
the  incurring  of  tlie  guilt,  but  to  the  abstaining 
or  omitting  to  incur  it : — the  punishment  here 
spoken  of  being  not  that  which  is  administered 
in  ceremony,  half  a  dozen  times  perhaps  in  the 

J  ear,  with  the  professed,  view  of  curbing  it; 
ut  that  which  is  administered  without  cere- 
mony every  day  in  the  year,  not  merely  in  the 
design,  but  with  the  indisputable  effect,  not 
merely  of  promoting,  but  of  securing,  the  per- 
petration of  it.* 

•  "  Oath$  "  the  seed,  "  perjury  "  the  "  harvest:'  Such  is 
die  hnsbandry  which  bv  Blackstone*  is  spoken  of  as  actually 
pvriaed ;  and  of  which,  by  the  mention  made  of  it  in  these 
fenm,  his  disapprobation  is  pointedly  enough  declared. 
O  jes !  bad  indeed  was  such  husbandry  in  that  case.  And 
why  in  that  case  ?  Because,  in  that  case,  the  husbandman 
WM  a  competitor  in  trade :  the  judge,  or  the  practitioner,  in 
arival  set  of  judicatories;  which, — though  (under  the  auspices 
of  tbe  fee-gathering  system)  united  by  a  common  interest 
«kh  hit  own, — had  also  for  a  source  of  rivalry  and  discord, 
its  separate  interest.  Never  can  he  bring  himself  to  speak 
without  a  sarcasm,  of  the  business  of  those  decayed  and 
petty  traders,  (once,  in  the  good  old  times,  at  the  head  ot 
the  trade,)  whom  the  vast  firm  to  which  he  belongs  have 
BOv,  for  such  a  length  of  time,  kept  like  toads  under  a 
Iiarrow.  Viewing  in  every  rival  an  usurper,  he  grudges  them 
eten  their  wretched  remnant  in  the  trade  of  wickedness. 

On  this  occasion,  could  he  but  have  looked  at  heme,— 
had  the  range  of  his  optics  been  somewhat  more  extensive, 
aad  fomewhat    more    under    command, — he  would   have 
thoQght  a  second  time,  before  he  had  hazarded  an  imputa- 
tioo  to  easily  retorted  and  with  such  increase  of  force. 

In  the  nursery  of  a  spiritual  court  is  no  such  forcing 

as  a  jury-box :    no  such  horticulturist  as  a  lord  chief 

In  the  spiritual  nursery,  perjury  is  but  a  sort  of 
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Section  III. — Mischievoiistiess  of  oaths. 

Inefficacious  as  is  the  ceremony  of  an  oath 
to  all  good  purposes,  it  is  by  no  means  inefiS- 
cacious  to  bad  ones. 

weed — an  accidental  product:  the  system,  if  purposely, 
is  at  least  not  avowedly,  directed  lo  the  production  of  it: 
vhen  it  does  spring  up,  the  cause  of  its  growth  is  not  in  the 
cultivator  only,  but  in  the  soil  hkewise.  But  in  the  profane 
nursery,  the  cultivator  is  actively  and  conspicuously  em- 
ployed m  forcing  it:  nor  is  that  soil  to  be  seen  any  where  in 
which  it  can  fail  to  grow. 

Shift  the  Bcene.^give  to  another  set  of  lawyers  the  bene- 
fit,— and  perjury  now  becomes  pious.  Employ  it  (as  above) 
in  the  jury-bon,  to  debilitate  the  understanding,  as  well  as 
taint  the  morals,  of  the  people,  and  thus  render  ihem  passive 
tools  and  unresisting  victims  in  the  hands  of  this  domineer- 
ing and  now  uppermost  set;  and  the  choicest  epithet,  how 
incongruous  soever,  is  not  too  good  for  it. 

Pious  is,  of  all  others,  the  epithet  chosen  by  Blackstone* 
for  perjury, when  (under  the  direction  of  common-law  judges) 
employed  by  jurymen  to  rescue  criminals  from  a  punishment 
to  which  they  have  been  devoted  by  the  legislature.  "■  Piout 
perjury :"  as  who  should  say — loyaJ  treason,  humane  aaxaBsi' 
nation,  honest  peculation,  chaste  adultery.  Humane  per- 
jury,— yes,  in  this  case,  beyond  dispute:  morn/ perjury, — 
even  that  might  pass :  but,  of  all  imaginable  eulogistic  epi- 
thets (eulogy  bemg  the  strain  to  be  pursued  at  any  rate) 
why  pitch  upon  that  of  pious  to  affix  to  perjury  ?  why  thus 
volunteer  a  flat  contradiction  in  terms?  Why,  but  to 
reconcile  to  the  practice  ihose  pious  persons,  who,  looking 
down  upon  morality,  louk  up  only  to  piety,  as  that  id  com- 
parison of  which  all  other  objects  are  unworthy  of  regard. 
With  these, — whatsoever  of  humanity,  or  utility  in  any  other 
shape,  might  appear  predicable  of  the  practice, — the  im|Heiy 
of  it  might  be  apt  to  be  considered  as  an  objection  to  il,  and 
that  objection  an  insuperable  one.  What  is  to  be  done  ?  Give 
them  to  understand  that  (in  ihis  instance  at  least),  perjunous 
as  the  practice  is,  there  may  still  be  piety  in  it ;  the  objection 
is  removed,  and  "everything  is  as  il  should  he."  When  every 
other  argument  fails,  then  is  the  time  to  try  what  can  tie 


CuAF.  vr.]  OATH.  387 

1.  Under  the  name  of  the  mendacity-Ucense 
will  be  hereafter  treated  of  at  full  length,  one 
of  the  principal  among  the  devices,  by  which, 

done  by  a  bold  paradox:  the  bolder  it  appears,  the  more 
difficult  it  is  for  the  disciple  to  be  persuaded,  or  to  suffer 
himself  so  much  as  to  entertain  the  suspicion,  that,  without 
some  sufficient  reason  at  bottom,  so  great  a  master  would 
have  given  utterance  to  it. 

Id  the  eye  of  the  man  of  law  (not  to  speak  at  present  of 
die  priest),  whether  an  act  be  right  or  wrong,  is  a  question 
that  depends  never  on  the  act  itself,  but  always  on  the 
quality  of  the  persons  by  whom  it  is  practised. 

Practised  by  a  ''bishop,"  that  bishop  being  a  papist, 
**  subornation  of  perjury"  was  a  bad  thing :  no  piety  in  it : 
sheer  *'  wickedness,"  and  nothing  else.*  Oil  this  occasion,  a 
system  of  contrivance  is  reported,  by  which, — when  a  clerk 
(sEieaDing  here  by  a  clerk,  perhaps  a  clergyman  only,  per- 
haps any  man  who  could  read)  when  a  clerk  had  in  a  capital 
crime  been  defendant, — if,  in  that  character,  he  had  been  con- 
victed by  a  lay  jury,  he  used  to  be  saved  from  punishment: 
the  contrivance  consisting  in  making  him  pass  through  the 
formality  of  a  sort  of  new  trial,  in  which  the  bishop  sat  as 
judge ;  the  jury  being,  as  Judge  and  Reporter  Hobart  re- 
presents it,  ''compounded  of  clerks  and  laymen;" or,  as 
blaekstone,  referring  to  Hobart,  finds  it  more  convenient  to 
lusrepresent  it,  "  composed  of  twelve  clerks." 

On  erery  such  occasion  (to  take  the  account  of  the  matter 
flroni  Blackstone), might  be  seen  "a  vast  complication  of 
perjury  and  subornation  of  perjury,  in  this  solemn  farce'^ 
(so  he  calls  it)  "  of  a  mock  trial :  the  witnesses,  the  compur- 
gators** (twelve  of  them)  "  and  the  jury,  being  all  of  tnem 
partakers  in  the  guilt:  the  delinquent  party  also,  though 
conricted  before  on  the  clearest  evidence,  and  conscious  of 
Us  own  offence,  yet  was  permitted,  and  almost  compelled^  to 
swear  himself  not  guilty :  nor"  (adds  he)  "was  the  good  bishop 
himself,"  {good  being  the  epithet  applied  to  this  papist  to  make 
the  sarcasm  the  more  caustic) ;  "the  good  bishop  himself, 
voder  whose  countenance  this  scene  of  wickedness  was 
daily  transacted,  by  any  means  exempt  from  a  share  in  it." 

Against  this  "  perjury  and  subornation  of  penury"  lest  our 
indignation  should  not  be  strong  enough,  the  learned  com- 

*  BUckntooe,  it.  860. 
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under  the  fee-gathering  system,  judges, — ^the 
authors  of  unwritten  law  in  both  its  branches, 
the  main,  or  substantive  branch,  and   the  ad- 

inenUtor  sets  out  with  inforniing  us,  thai  "  in  i 
of  the  (then)  last  cenlury  it  was  remarked  ( 
indignation  by  a  learned  judge,"  viz.  judge  Hobart, 
reports  constitute  the  authority  to  which  he  refers,* 

On  this  occasion,  the  learned  judge,  it  must  hn  acknow- 
ledged,— without  any  apparent  scruple,  reserve,  or  affected 
delicacy,  such  as,  in  this  age  of  refinement,  a  non-lawyer, 
an  unlicensed  person  at  least,  might  be  expected  to  obsnre, — 
speaks  out  and  calls  things  by  their  names.  "  Tbepeiinriei 
indeed"  (quoth  he)  "  were  sundry  :  one  in  the  witi 
compurgators;  another  in  the  Jury,  compounded  of  cleiki 
and  laymen;  and  of  the  third,  the  judge  himself  was  nW 
clear,  all  turning  the  solemn  trial  of  truth  by  oath,  into  a 
ceremonious  and  formal  lie." 

As  to  the  ceremony  of  riding  off  on  the  backs  of  (vein 
compurgators:  in  civil  cases,  to  a  great  extent,  und«r  ibt 
learned  judge's  own  sort  of  law,  it  then  was,  aud  atill  U, 
law  at  this  day.f  It  might  be  brought  into  exercise  aaj 
day,  and  would  be  every  day,  but  for  a  more  modem  t|intk 
by  which  the  original  quirk  is  evaded. 

As  to  the  *'  ceremonious  and  formal  lie,"  it  is  no  other 
than  that  which,  under  his  own  sort  of  law,  is  pronounced,  ■■ 
often  as,  among  the  reverend  Dr.  Paley's  "  twelve  men 
taken  by  lot  out  of  a  promiscuous  multitude,"!  any  differ- 
ence of  opinion  has  place :  and  this  in  virtue  of  the  tottun 
applied  with  the  knowledge  and  under  the  authority  of  the 
judge,  but  without  the  need  of  any  work  and  labour  done  by 
the  reverend  artificer,  in  the  subornative  line,  for  the  parpOM 
of  giving  existence  to  the  lie:  not  to  speak  of  the  cases,  ia 
which, — the  perjury  (when  committed)  being  of  the  pMMiort 
recommended  under  that  name  by  Blackstone, — the  leafsed 
judge,  ambitious  of  taking  his  share  in  the  praise  of  piety, 
makes  special  application  of  that "  countenance,"  which,  bad 
the  judicatory  been  of  the  spiritual  law,  instead  of  the  coa»- 
moD  law,  class,  would  have  made  the  scene  of  perjury  and 
subornation  a  scene  of  wickedness,  and  himself,  in  Ibe 
bitter  sense  of  the  word  good,  a  "  good"  judge. 

*  Hob.  239.  S9I. 
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jective  branch,  or  system  of  procedure, — have, 
with  so  disastrous  a  success,  pursued  the  etids, 
the  real  ends,  under  the  fee-gathering  system 
the  only  ends,  of  judicature.  It  is  by  the  Hcense 
granted  to  mendacity  on  both  sides  of  the  cause, 
that  judges  have  given  encouragement  and  birth 
to  their  best  customers,  the  mal&  Jidc  suitors. 
It  is  by  means  of  the  vain  and  pernicious  cere- 
mony of  an  oath,  that  tliey  have  been  enabled 
to  grant  and  vend  the  mendacity-license.  The 
punishment  due  to  testimonial  mendacity  has 
been  artfully  attached,  not  to  testimonial  men- 
dacity, but  to  perjury  :  not  to  testimonial  men- 
dacity in  all  cases  without  distinction,  but  to 
testimonial  mendacity  in  such  cases  and  such 
cases  alone,  in  which  mendacity  has  by  their 
authority  been  converted  into  perjury:  which 
conversion  cannot  be  effected  without  the  pre- 
vious ceremony  of  an  oath  ;  of  which  ceremony 
they  have,  at  pleasure,  caused,  or  forborne  to 
cause,  the  performance  :  and,  when  the  religious 
ceremony  has  been  withheld,  they  have  not 
ooly  exempted  the  offence  from  punishment, 
but,  by  exempting  it  from  punishment,  they 
ha%-e  exempted  it  from  infamy  also. 

2,  The  ceremony  having  acquired  a  technical 
denomination,   that  of  an  oaih, — a  substantive 

Aa  to  the  "  complication,"  wUh  which  the  mode  employed 
W  Utis  occasion  by  these  ecclesiastical  jud^s,  for  the  giving 
impttnily  to  criminals,  appears  so  ju^lly  chargeable:  it  mutt 
be  imputed  lo  a  comparative  deficiency  in  respect  of  those 
uiocisled  endowments  of  genius  and  courage,  which,  with 
mcb  brilliant  success,  have  been  displayed  by  their  lay 
bmhren  of  the  trade :  by  so  simple  an  invention  as  that  of  a 
flaw  in  the  iadlctment,  all  this  "  complieation"  might  hare 
been  sated. 
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wbich  is  understood  to  have  for  its  quasi-con- 
jugale  the  verb  to  swear ;  religionists  ot  diflerent 
descriptions,  (in  particular  those  called  Quakers), 
have,  by  a  principle  of  religion,  been  prevented 
from  taking  a  part  in  it.  The  consequence  has 
been  a  license,  inter  alia,  to  commit,  to  the  pre- 
judice as  well  of  Quakers  as  of  all  other  per- 
sons, every  imaginable  crime,  of  which,  in  what- 
soever number,  Quakers,  and  they  alone,  shall 
have  been  percipient  witnesses. 

From  the  class  of  wrongs  called  civil,  the 
license  has,  by  an  act  of  the  legislature,  in  case 
of  a  Quaker  witness,  been  withdrawn;  viz.  by 
substituting  to  the  words  outh  and  swear,  the 
words  affirmation  and  sokmnlif  affirm :  but  to  the 
encouragement  of  the  class  of  wrongs  called 
criminal  (to  which  class  belong  those  which  are 
of  the  deepest  die)  the  hcense  continues  to  ope- 
rate with  unabated  force  and  efficacy. 

3.  The  last  which  shall  be  here  mentioned  of 
the  wounds  inflicted  upon  justice  by  this  dis- 
astrous ceremony,  is  one,  of  which,  on  the  present 
occasion,  a  short  hint  is  all  that  can  be  afforded. 

Of  the  mischief  done  to  justice  by  the  door 
so  inconsistently  shut  against  evidence  from 
the  most  satisfactory  source,  viz.  confessional 
evidence,  if  presented  in  the  best  shape;  while, 
to  evidence  from  the  same  source,  on  condition 
of  its  being  presented  in  some  less  trustworthy 
shape,  the  same  door  is  left  wide  open  ;  mention 
will  be  made  in  the  sequel.*  To  an  exclusion 
thus  prejudicial  to  justice,  it  seems  as  if  the 
ceremony  of  an  oath,  with  the  prejudices  that 
cluster  round  it,  had  been  in  some  degree  ne- 


See  Book  IX.  Exclusiok. 
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cessary.  That  sacred  regard  for  the  ceremony 
of  an  oath, — that  awful  sense  which,  if  it  ever 
was  alive,  is  seen  to  be  so  effectually  dead,  in 
judges  and  jurymen — has  been  supposed  to  be 
essentially  and  tremblingly  alive  in  robbers, 
murderers,  and  incendiaries.  If  (what  is  not 
endurable)  a  man  of  any  of  these  descriptions 
were,  on  his  trial,  to  be  subjected  to  examina- 
tion, as  well  as  his  accomplice  on  whose  testi- 
mony he  is  about  to  be  convicted  ;  the  oath  so 
regularly  tendered  to  the  one  must  not  be  ten- 
dered to  the  other ;  for  it  would  be  a  snare  laid 
to  his  conscience :  and  thus  it  is,  that,  not  being 
to  be  interrogated  upon  oath,  he  is  not  to  be  in- 
terrogated at  air. 

Note,  that,  to  one  who  is  really  innocent, 
neither  oath  nor  question  can  be  a  snare.  It  is 
only  on  the  supposition  of  his  being  the  robber, 
the  murderer,  or  the  incendiary,  which  he  is 
supposed  to  be,  that  his  conscience  can  be 
afflicted  with  the  qualms  supposed  to  be  infused 
into  it  by  that  ceremony,  which  is  trampled  upon 
even  to  ostentation  by  jurymen  and  judges. 

In  compelling  a  man,  in  the  character  of  an 
extraneous  witness,  to  declare  what  he  knows 
touching  a  transaction  in  which  he  has  no  pe- 
cuniary, or  other  reputedly  considerable,  in- 
terest; and,  on  the  occasion  of  such  a  declaration 
to  such  an  effect,  to  join  in  the  ceremony  of  an 
oath ;  the  man  of  law,  the  English  lawyer  for 
example,  finds  not  the  smallest  difficulty.  In 
compelling  a  man,  in  the  character  of  a  party — 
in  the  character  of  a  defendant — always  with  the 
same  ceremony,  to  make  a  declaration,  in  con- 
sequence of  which  (if  true)  he  may  find  himself 
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divested  of  the  possession  of  an  estate  to  any 
magnitude,  the  property  of  which,  till  the  ques- 
tion had  thus  been  put  to  him,  he  had  conceived 
no  apprehension  of  not  carrying  with  liini  into  liis 
grave;  the  man  of  law,  and  again  the  English 
lawyer,  finds  as  little  difficulty. 

But  now  comes  another  case  :  the  defendant 
is  under  prosecution  for  a  crime,  for  which,  if 
convicted,  he  will  be  punished  with  death.  Now 
then,  shall  a  man  thus  circumstanced  be  put  to 
his  oath  ?  Forbid  it  religion !  forbid  it  hu- 
manity! What!  subject  him  to  a  temptation, 
under  which  it  is  not  possible  he  should  not 
sink !  force  him,  and  at  such  a  time,  to  commit 
perjury !  His  body  is  to  be  sent  to  the  worms  : 
and,  before  it  has  time  to  reach  them,  is  his 
soul  to  be  consigned  into  the  hands  of  the 
devil, — of  the  devil,  at  whose  instigation  the 
crime,  if  committed,  was  committed, — his  soul 
to  be  consigned  over  to  the  devil,  to  be  plunged 
immediately  into  hell ! 

Whence  comes  all  tliis  tenderness,  this  deli- 
cacy, tliis  difficulty  ?  It  arises  principally,  if 
not  entirely,  out  of  the  oath.  Take  the  man 
out  of  the  court  of  justice ;  out  of  that  place, 
where  everything  that  passes,  passes  in  the  face 
of  day  ;  where, — either  by  threats,  promises,  or 
other  undue  influence — by  threats  of  severity, 
by  promises  of  mercy  or  positive  reward — the 
idea  of  seducing  his  testimony  from  the  line  of 
truth  is  hopeless  and  without  example  ; — take 
him  into  a  forest,  or  a  dungeon,  into  a  recess  of 
any  kind,  into  which  no  third  eye  can  pene- 
trate; in  this  case,  whatever  he  may  have  been 
made  to  say,   though  to  his  own  indubitable 
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condemnation,  is  unexceptionable  evidence. 
Why?  because,  in  that  case,  there  is  no  oath, 
DO  perjury  :  if  his  body  goes  to  the  worms,  and 
his  soul  to  the  place  of  endless  torment,  it  is 
for  whatever  he  has  done  ;  it  is  not  for  what  he 
has  thus  said  ;  it  is  not  for  the  perjury. 

But  the  mischief,  and  the  difficulty,  the  in- 
consistency, end  not  here.  Not  only  when 
life  may  be  saved  by  perjury,  may  not  the 
temptation  be  too  great?  May  it  not  also  b^ 
too  great,  when  liberty,  reputation,  property,  the 
great  bulk  of  a  large  property,  may  at  this  price 
be  saved  ?  and  so  down  to  a  fine  of  five  shillings? 
Would  not  this  too  be  laying  a  snare  for  men's 
consciences?  Was  not  this  the  cruelty  prac- 
tised by  the  wicked  judges  of  the  star-chamber? 
Could  it  be  proved  that  a  judge  of  the  star- 
chamber  ever  folded  a  piece  of  paper  in  three 
folds  — would  not  the  wretch  who  should  pre- 
sume, at  this  time  of  day,  to  fold  a  piece  of 
paper  in  three  folds,  deserve  to  be  held  in  ex- 
ecration by  all  posterity? 

Thus  it  is,  that,  in  the  case  of  a  defendant,  you 
must  not  have  the  security,  the  supposed  se- 
curity, that  an  oath  would  give :  and,  because 
you  must  not  have  the  sham,  the  hollow,  se- 
curity that  this  ceremony  could  give,  you  must 
Dot  in  this  same  case  have  the  real,  the  sub- 
stantial, security  that  punishment  would  give: 
panishnient  applied  to  mendacity  in  this,  as  io 
any  other  case.* 

"  What  til  en  ?  it  maybe  asked:  by  tlireatening  a  man 
villi  inferior  punishment  in  cnse  of  mendacity,  would  you 
npNt  to  see  him,  by  veracity,  subject  himself  ta  superior 
pUuRhmeDt  I  By  threalening  him  eventually  with  punish- 
ntcnt  Bbort  of  death,  would  you  expect  to  see  him  subject 


It  was  simply  in  the  character  of  a  security 
for  veracity,  and  in  respect  of  its  inefficiency 
and  inaptitude  in  that  character,  that  the  cere- 
mony of  an  oath  fell  to  be  considered  here. 
Its  efficiency,  its  unhappy  efficiency,  in  a  very 
different  character,  tliat  uf  an  instrument  of 
tyranny  and  improbity,  by  serving  to  bind  men 
to  the  performance  of  engagements  fraught 
with  the  most  penncioua  consequences  to  them- 
selves and  others,  belongs  not  directly  to  the 
present  purpose.  The  purposes  to  which  it 
has  thus  been  apphcd,  belong  not  the  less  to 
the  list  of  the  objections  to  the  use  of  it;  but, 
not  being  directly  applicable  to  the  purpose  in 
hand,  to  mention  them  fro  7nemorid  may  in  this 
place  be  sufficient. 

Suppose  but  an  atom  of  punishment  attached 
to  the  profanation  on  its  own  account  merely — 
on  its  own  account  merely,  and,  if  that  be  the 
case,  inseparably  attached  to  it;  so  far  as  that 
supposition  extends,  so  far  the  institution  of 
an  oath  is  mischie%'ous,  and  purely  mischievous. 

himself  Tor  a  certainty  to  the  very  punishment  of  death? 
No,  surely  :  nor  in  that  case  is  it  necessary  to  subject  a  man, 
in  case  of  mendacity,  to  aoy  separate,  independent  punish- 
ment. Undetected,  it  cannot  be  punished  in  any  case:  de- 
tected, it  will  in  general  subject  him  to  the  proper  punishment: 
to  the  very  punishment,  from  which,  by  that  fresh  crime, 
the  natural  consequence  of  every  former  crime,  he  stni^led 
to  escape  from  it. 

Not  that,  even  in  this  case,  punishment  as  for  mendacity 
would  be  necessarily  without  ita  use:  for  a  man  who  is 
innocent  has  everything  to  lose  by  mendacity,  nothing  to 
gain  by  it :  and  it  may  happen  that,  though  the  former  crime 
which  be  has  committed  may  not  be  susceptible  of  sufficient 
proof,  yet  among  the  lies  which  he  has  uttered,  in  his  en- 
deavours to  escape  from  the  imputation  of  such  his  former 
crime,  there  may  be  tins  or  that  one  so  ill-contrived  as  to  be 
susceptible  of  the  clearest  refutation. 
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It  gives  to  man,  weak,  frail,  sinful,  wicked  man — 
it  gives  to  man  pro  tanto  (so  he  be  but  clothed 
in  temporal  authority)  the  command,  the  ab- 
solute command,  over  a  proportionable  part  of 
God  s  power — applicable  to  the  worst,  as  easily 
as  to  the  best  of  purposes.  It  makes  man  the 
master,  God  his  servant:  and  not  his  servant 
only,  but  his  slave :  his  slave  bound  to  a  de- 
gree of  unerring  obedience,  such  as  no  human 
master  ever  received,  or  could  have  received, 
from  any  slave. 

Attach  to  the  ceremony,  and  thence  to  the 
pra&nation  of  it,  but  the  smallest  particle  of 

Cishment,  and  that  particle  inseparable ;  then 
every  man  a  sure  recipe  for  binding  him- 
selfy  and  any  such  other  man  as  the  influence 
of  m  moment  can  put  into  his  power  for  this 
purpose, — for  binding  them,  with  a  force  pro- 

Sitioned  to  the  quantum  of  this  particle,  to 
s  commission  of  all  imaginable  crimes :  then 
his  man,  by  grant  from  God  himself,  a  power 
over  God,  applicable  at  any  time  to  the  pur- 
pose of  converting  God  himself  into  an  accom- 
}d]ce  of  all  those  crimes. 

Let  this  be  the  supposition  built  upon,  then 
vmild  Jepbthah,  by  the  amount  of  this  insepa- 
mble  particle, — ^then  would  Jephthah,  had  he 
spared  his  daughter,  been  punished  by  God's 
power :  punished,  not  for  the  taking  of  the  rash 
vow,  but  for  the  breaking  of  it. 

Then  would  the  assassin  of  Henry  IV.,  (pun- 
idiad,  or  not  punished  for  making  the  attempt), 
halve  been  punished,  and  by  divine  vengeance, 
hfid  he  refrained  from  making  it. 

AMassination,  assassination  through  (notives 
of  piety,  is  the  natural,— in  case  of  consistency 
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the  necessary,  and  as  history  testifies,  the  too 
frequent, — fruitof  the  pojyilar  persuasion  relative 
to  the  nature  and  effect  of  oaths. 

It  was  in  the  earliest  stages  of  society — in 
those  stages  at  which  the  powers  of  the  human 
understanding  were  at  the  weakest — that  this, 
together  with  so  many  other  articles  in  the  list 
of  supernatural  securities,  or  substitutes  for 
testimonial  veracity,  took  their  rise.  Ordeals, 
in  all  their  forms  :  trials  by  battle  :  trials  with- 
out evidence  (understand  human  evidence) : 
trials  by  supernatural,  to  the  exclusion  of  human, 
evidence :  trials  by  evidence  secured  against 
mendacity  by  supernatural  means — by  the  ce- 
remony of  an  oath. 

As  the  powers  of  the  human  understanding 
gain  strength,  invigorated  by  nourishment  and 
exercise, — the  natural  securities  rise  in  value,  the 
supernatural,  understood  to  be  what  they  are, 
drop,  one  after  another,  off  the  stage.  First 
went  ordeal:  then  went  duel:  after  that,  went. 
Under  the  name  of  the  wager  of  law,  the  ceremony 
of  an  oath  in  its  pure  state,  unpropped  by  that 
support  which  this  inefficient  security  receiveB 
at  present  from  those  efficient  ones  which  are 
still  clogged  with  it :  by  and  bye,  its  rottenness 
standing  confessed,  it  will  perish  off  the  human 
stage:  and  this  last  of  the  train  of  supernatural 
powers,  ultima  creUcolum,  %vill  be  gathered,  with 
Astrea,  into  its  native  skies. 

The  lights,  which  at  that  time  of  day  were 
sought  for  in  vain  from  supernatural  interference, 
are  now  collected  and  applied,  by  a  watchful 
attention  to  the  probative  force  of  circumstantial 
evidence,  and  a  skilful  application  of  the  scru- 
tinising force  of  cross-examination. 


Section  IV. — How  to   adapt   the  ceremony,   if 
employed,  to  its  purposes. 

Objecrionable  as  the  ceremony  of  an  oath, 
considered  in  the  light  of  a  security  for  the 
trustworthiness  of  testimony,  has  appeared  to 
us  to  be ;  still,  if  it  is  to  be  applied  to  that  pur- 
pose, it  cannot  be  a  matter  of  indifference  to 
know  in  what  way  the  little  efficiency  which  it 
possesses  may  be  made  as  great  as  possible. 

An  oatli  acts  in  three  ways :  it  carries  with 
it  the  operation  of  three  different  sanctions. 
Of  the  religious  sanction,  from  its  nature  and 
essence  ;  of  the  legal  sanction,  whenever  punish- 
ment has  been  attached  to  the  profanation  of 
the  ceremony,  as  such  ;  of  the  moral  or  popu- 
lar sanction,  because  that  which  points  the 
force  of  the  legal  sanction  upon  any  object, 
generally  points  at  the  same  time  the  force  of 
the  moral  sanction,  and  brings  to  bear  the 
punishment  issuing  from  that  source,  also. 

Suitable  to  the  nature  of  the  three  different 
sanctions  concerned,  will  be  the  arrangements 
calculated  to  raise  to  its  maximum  the  salutary 
agency  of  the  ceremony,  as  applied  to  the  pur- 
pose in  hand.  The  practical  utility  of  intro- 
ducing into  practice  this  or  that  particular 
arrangement  on  the  occasion  in  question,  will 
depend  so  much  upon  the  state  of  public 
opinion  in  each  respective  country — upon  the 
prejudices,  and  humours,  and  caprices,  of  the 
people  and  their  rulers, — that  the  hints  which 
follow  on  the  subject  cannot  be  adapted  to  any 
other  purpose  than  that  of  illustration.  For 
that  purpose,  a  concise  (and  as  it  were)  short- 
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hand  mention  of  them  will  be  sufficient,  with- 
out attempting  to  enter  into  details,  distinc- 
tions, modifications,  or  justifications. 

I.  Arrangements  for  adapting  the  ceremony 
of  the  oath  to  the  purpose  of  pointing  the  force 
of  the  religious  sanction. 

1.  Form  of  words,  appropriate  and  impres- 
sive.* 

2.  DitTerent  forms  of  words,  rising  one  above 
another  in  solemnity  and  impressiveness  ;  partly 
according  to  the  importance  of  the  occasion, 
as  measured  by  the  mischievousness  of  the 
offence,  according   to  the  modifications  above 


*  To  show  how  much  in  this  case  may  depend  on  foriD, 
when  in  substance  the  ceremony  is  the  same ;  I  have  heard  at 
difierent  times  many  more  instances  than  I  can  recollect  of 
the  imporlance  attached  to  particular  forms  among:  sea- 
faring men  and  other  individuals  belonging;  to  the  ualet- 
tered  classes :  forms  not  established,  but  cast  by  chance  m 
each  man's  particular  imagination.  Say,  you  wish  your 
tongue  may  rot  ofF— say,  you  wish  your  eyes  may  drop  out 
of  your  head  this  moment, — if  you  ever  saw  any  such  lliing. 
By  an  adjuratioii  in  some  such  form,  or  varying  from  it  by 
some  whimsical  embroidery  which  I  have  now  forgotten,  una 
which,  if  remembered,  it  might  perhaps  not  be  decent  to 
repeat,  has  a  man  been  made  to  bring  out  some  truth,  which, 
till  then,  he  had  masked  by  a  profusion  of  false  protestations, 
uttered  without  scruple;  and  which  could  not  have  been 
extracted  from  him  by  all  the  force  that  could  have  been 
brought  to  bear  upon  him  in  a  court  of  justice. 

Unfortuoalely,  illustration  is  the  only  purpose  that  can  be 
answered  by  this  observation.  The  comparative  impresatve- 
ness  of  each  such  formulary  depending  upon  ihe  inscrutable 
texture  of  individual  idiosyncrasy,  it  can  never  be  applied  to 
any  Judicial  purpose;  unless  possibly  at  the  suggestion  of  n 
party,  apprised  by  habitual  intercourse  of  his  adversary's 
Elate  of  mind  in  this  respect:  in  which  case,  however,  it 
would  always  be  to  be  added  (since  it  could  never  on  suffi- 
cient assurance  be  subitituterT)  to  the  regular  oath. 
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exhibited  ;  partly  according  to  the  apprehension 
of  falsehood,  excited  by  the  individual  circum- 
stances of  the  case  in  the  bosom  of  the  judge.* 

3.  On  occasions  of  superior  importance,  atti- 
tudes and  gestures  directed  tot  he  same  end : 
lifting  up  the  hands  and  eyes  to  heaven,t  &c. 

4.  Appropriate  graphical  exhibitions,  consti- 
tuting in  this  view  a  regular  part  of  the  furni- 
ture of  every  court  of  justice.  Copy,  in  painting 
or  engraving,  of  the  death  of  Ananias  and  Sap- 
phira  (capitally  punished  on  the  spot  by  divine 
justice,  for  mendacious  testimony  of  the  self- 

^  With  a  view  to  solemnity  and  impressiveness,  the^hoice 
of  a  formulary  is  matter  of  no  small  difficulty.  It  is  ex- 
poied  to  this  dilemma.  Employ  the  same  form  on  all 
occasions,  the  most  trifling  as  well  as  the  most  important,— - 
applied  to  the  most  important,  it  fails  of  being  so  impressive 
as  it  might  be ;  or  else,  when  applied  to  the  least  important, 
h  sounds  bombast  and  ridiculous.  Employ  divers  forms, 
lisine  one  above  another  in  impressiveness, — then  comes 
•lotner  danger :  on  the  occasions  on  which  any  form  short 
of  the  most  impressive  is  employed,  the  witness,  knowing 
that  there  is  another  which  is  regarded  as  more  efficacious, 
may  conceive  lightly  of  that  which,  on  the  occasion  in  ques- 
tion, is  tendered  to  him,  and  regard  it  as  wanting  in  some 
particular  which  is  necessary 'to  endow  it  with  a  completely 
biodiDg  force. 

The  only  effectual  remedy  would  be,  not  to  employ  the 
ceremony  at  ail,  or,  if  at  all,  only  on  the  most  important 
occasions. 

The  following  might  be  two  of  the  gradations  : — 

The  evidence  I  \  *«  about  to  give,  shall  be^i^^^^^^   j,, 

I       have  been  givmg,  is       j  ' 

whole  truth,  and  nothing  but  the  truth. 

koowingly  utter  anything  that  is  false,  or  in  any  respect 
conceal,  disguise,  or  misrepresent  the  truth,  I  acknowledge 
myself  to  be  deserving  of  the  wrath  of  Almighty  God,  and  of 
tlie  contempt  and  abhorrence  of  all  mankind, 
t  Scotch  coTenanter's  oath. 


400 


SECLRHIES. 


[Book  U. 


h 


investitive  or  self-exoncralive  kind),  a  subject 
treated  by  Raphael  in  one  of  his  cartoons. 
Over  the  picture  or  print,  explanations  and 
applications,  in  characters  legible  to  all  spec- 
tators. 

5.  Other  appropriate  exhortations  and  ob- 
servations taken  from  scripture. 

6.  The  oath  administered,  not  by  a  lay-officer 
of  the  court,  but  by  a  minister  of  the  esta- 
blished religion.*     On  extraordinary  occasions, 

•  On  the  ground  of  English  Iaw,~-ifl!)e  faculties  possessed 
by  ecclesiaslical  functionaries  were  not,  by  a  sort  of  mutual 
(though  tacit)  understanding,  set  down  amon^  the  sorts  of 
talents  better  kept  under  the  napkin  than  drawn  out  for  use. — 
the  application  might  be  made  of  this  principle  in  a  variety 
of  obvious  instances: — 

1.  In  a  bench  of  justices  of  the  peace,  silling  in  ^neral 
sessions,  it  seldom  happens  but  that  one  or  more  clergymeu 
are  spontaneously  present.  In  this  case,  the  principle 
might  be  applied,  without  the  smallest  additional  trouble  or 
expense. 

2.  At  the  assizes,  it  scarcely  ever  happens  but. that  one 
or  more  of  the  neighbouring  clergy  are  present,  drawn  by 
curiosity  or  business. 

3.  At  the  Old  Bailey,  in  the  intervals  of  meals,  might  not 
the  Lord  Mayor's  chaplain  be  as  suitably  and  profitably 
employed  in  this  line  of  serious  service,  as  in  sayiag  grace 
before  and  alYer  rneat  at  the  Mansion  House?  As  a  simple 
spectator,  the  Ordinary  of  Newgate  is  often  present. 

4.  In  Westminster  Hall,  of  the  five  chiefs,  three  are  com. 
monly  members  of  the  House  of  Lords,  and  in  that  charac- 
ter give  title  (if  not  occupation)  ench  of  them  to  a  certain 
number  of  chaplains.  Might  not  these,  with  or  without  the 
assistance  of  oiher  such  labourers  in  the  sacred  vineyard, 
BufBce  amongst  ihem  for  the  discharge  of  a  function  so  well 
assorted  to  their  other  functions  ?  At  whatever  price  the 
labour  was  estimated,  the  chief  judge  of  the  chief  court  of 
et^uity  has  in  his  hands  assets  singularly  well  adapted  to 
the  purpose  of  affording  it  its  reward. 

5.  In  the  House  of  Commons,  the  Speaker  has  a  chaplain, 
whose  duty  consists  in  offering  up  prayers  and  thanks^v- 
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(the  witness  professing  a  religion  other  than  the 
established) — power  to  the  judge  to  call  in 
the  assistance  of  a  minister  of  the  witness's 
own  religion,  for  the  purpose.  On  occasions  of 
extraordinary  importance,  prayer  by  the  mini' 
ster,  short  but  appropriate. 

II.  Arrangements  for  adapting  the  ceremony, 
on  extraordinary  occasions,  to  the  purpose  of 
pointing  the  force  of  the  political  sanction. 

1 .  In  front  of  the  station  of  the  witness,  as  he 
stands  up  to  deliver  his  evidence, — a  table,  in 
characters  large  enough  to  be  read  from  every  part 
of  the  court,  stating  the  punishment  for  perjury, 
according  to  its  various  gradations.  While  the 
witness  is  pronouncing  the  oath,  an  officer  of  the 
court,  with  a  wand,  points  to  the  particular  mo- 
dification of  punishment  attached  to  the  parti- 
cular modification  of  perjury,  which  on  the 
occasion  in  question,  would,  in  case  of  menda- 
city, be  incurred.* 

ings,  which,  happily  for  his  congregation,  they  are  not 
obliged  to  join  in.  Might  not  his  time  be  employed  to  rather 
more  advantage,  in  giving  solemnity  to  the  oaths  admini- 
stered to  witnesses  before  committees  ? 

6.  Id  the  ecclesiastical  establishment,  for  the  greater 
tdTancement  of  piety  and  religion,  are  contained  (as  every- 
body knows)  in  no  inconsiderable  number,  dignities  and 
dber  benefices,  composed  of  reward  altogether  pure  from 
service.  Would  the  reward  be  less  profitably  bestowed,  if 
service,  in  this  or  some  other  shape,  were  attached  to  it? 

Among  our  Saxon  ancestors,  in  the  county  courts,  (at  that 
time  competent,  as  they  should  never  have  ceased  to  be,  to 
ill  sorts  of  causes),  the  minister  of  justice  never  sat  without 
tlie  minister  of  religion  at  his  elbow. 

*  The  institution  of  binding  a  man  to  his  good  behaviour, 
by  obliging  him  (in  the  language  of  English  law)  to  enter  into 
a  recognizance,  bears,  in  one  respect,  an  analogy  to  this  ar- 
nngement.     Considered  on  the  mere  footing  of  a  contract, 

VOL.  I.  2d 


: 


iLmily  ■■  jpjiw  Waded  te  be  |iactKshxly  peal, 
and,  at  At  tatot  tine,  Ac  came  ifrtant),  « 
cvrtaoi  -draws  ^p^  asd  dfaEOfcn  s  grapfacw 
eiUbttioii,  reprceestii^  a  coanct  aafemig 
Ae  chanKteristic  mnidkncBt  far  paimy. 
whaUoerer  it  be.  The  ofiecr,  witk  hw  mad, 
directs  tbe  attCDtJOD  of  the  witaess  to  it.  aa 
above. 

III.  Afrangemeots  fiir  adapting  the  cere- 
moay  to  tbe  porpose  of  poindog  tbe  force  of 
tbe  morai  sanction. 

1 .  In  the  wording  rf  tbe  oatb.  express  and 
difttinct  reference  made  to  the  punishment  from 
thin  source,  as  well  as  from  the  religious.  In  tbe 
event  of  mendacitv,  the  witness  recognizes  bim- 
self  as  about  to  incur,  and  as  meriting  to  incar, 
tbe  contempt,  or  (according  to  tbe  nature  of  the 
case)  tbe  abhorrence,  of  all  good  men.* 


aa  ngagfcineni,  an  agreement, — gofai-asthecogaiiorhiiindf 
it  coDcerned,  anil  without  adverting  to  the  pertoas  joining 
with  liim  in  the  obligation  in  the  character  of  sureties,  the 
ofieralion  in  u»etes3  and  nugatory  :  to  what  end  employ  the 
coinpuliite  force  of  law,  to  engage  a  man  to  consent  to  sub- 
mit to  an  eventual  obligation,  which  it  would  be  just  as  ea*y 
to  impoie  upon  him  without  such  forced  consent,  as  with  it? 
The  only  real  ute  cif  the  instrument  is  to  fix  the  penal  sum 
which,  on  the  deprecated  event  in  question,  a  man  will  have  to 
pay :  and  to  notify  to  him  the  amount  of  it. 

*  A  very  few  words  indeed,  well  cboseo  and  well 
placed,  will  be  tmfficient.  There  is  no  sort  of  incompati- 
bilily  bietween  the  one  object  and  the  other.  Among  men 
not  under  the  influence  of  religion,  an  oath  bearing  reference 
to  religion  and  nothing  else,  is  in  danger  of  losing  the  whole, 
or  a  great  part,  of  that  respect,  which  might  be  secured  to 
it  by  a  prudent  attention  to  their  opioions.     All  men  ought 
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2.  In  case  of  suspicion  of  falsehood  (whether 
arising  from  extraneous  contradiction,  from  self- 
contradiction,  from  inconsistency,  or  improba- 
Wiity),  but  without  ground  sufficient  for  prose- 
cution ;  the  publication  of  this  particular  part  of 
the  evidence  in  the  newspapers,  authorized, 
encouraged,  or  ordered,  by  the  judge :  warning 
given  of  this  arrangement  to  the  witness  at  the 
time.  Concerning  the  publicity  to  be  given  to 
judicial  examination  in  general,  see  a  subsequent 
chapter  of  this  book.* 

3.  To  this  head  may  likewise  be  referred  the 
several  arrangements  exhibited  under  the  two 
former  heads.  Whatever  discourses  and  exhi- 
bitions are  addressed  in  this  way  to  the  wit- 
ness, make  their  way  at  the  same  time  to  the 
public  at  large,  and  through  that  channel 
(circuitous  as  it  is)  are  reverberated  upon  him 
with  augmented  force. 

Preach  to  the  eye,  if  you  would  preach  with 
efficacy.  By  that  organ,  through  the  medium 
of  the  imagination,  the  judgment  of  the  bulk  of 
mankind  may  be  led  and  moulded  almost  at 
pleasure.  As  puppets  in  the  hand  of  the  showman, 
80  would  men  be  in  the  hand  of  the  legislator, 
who,  to  the  science  proper  to  his  function,  should 

to  be  under  the  influence  of  religion — ^therefore,  whether 
Aey  are  or  no,  we  ought  to  deal  with  them  as  if  they  were 
—18  a  most  deplorably  self-deceiving,  though  unhappily  but 
too  frequent,  logic.  But  deplorable  would  be  a  man's  own 
error— deplorable  the  misfortunes  of  his  subjects-^if,  on  any 
pvKtieal  occasion,  any  such  assumption,  any  conceit  thus 
oatch^,  should  be  taken  up  by  him  in  the  capacity  of 
a  legislator,  and  acted  upon  as  a  gpround  for  any  of  bis 
flieaflures. 
*  Chap.  10. 
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add  a  well-informed  attention  to  stage  effect. 
Unhappily,  among  the  abundantly  diversified 
shapes  in  which  severity  has  displayed  itself  in 
penal  exhibitions,  scarce  the  faintest  trace  of 
ingenuity  is  any  where  to  be  found.  No  marks 
of  any  progress  made  in  the  study  of  human 
nature ;  no  sign  of  any  skill,  or  so  much  as 
thought,  displayed  in  the  adaptation  of  means  to 
ends.  Ends  are  scarce  so  much  as  looked  at. 
Blind  antipathy  is  the  spur  ;  blind  practice  the 
only  guide.  To  do  (though  it  be  to  fail)  as  others 
have  done  before  him,  is  each  man's  only  mm, 
is  each  man's  highest  praise- 
Next  (if  not  superior)  in  importance,  to  the 
study  of  augmenting  the  efficacy  of  the  cere- 
mony by  these  corroborative  circumstances  and 
accompaniments,  is  the  attention  not  to  spend 
its  force  upon  the  air—not  to  consume  it  upon 
inadequate  objects — nor  to  debilitate  it  and 
bring  it  into  contempt,  by  employing  it  upon 
occasions  in  which  its  utter  inefficacy  is  demon- 
strated by  experience :  not  to  persevere  in  em- 
ploying it  in  the  character  of  a  security  for 
veracity,  in  cases  where  mendacity  is  the  con- 
stant and  notorious  result. 

The  following  are  such  further  rules,  as  may 
with  advantage  be  observed  in  the  wording  and 
administering  of  the  oath  : 

Rule  1 .  Let  the  words  of  the  oath  be  pronounced 
by  the  witness  himself:  not  simply  heard,  and 
tacitly  assented  to,  as  they  issue  from  the 
mouth  of  a  third  person — such  as  the  person  by 
whom  the  oaih  is  said  to  be  administered. 

Reasons.  I.  A  ceremony — a  discourse — will 
naturally  appear  to  a  man  to  be  the  more  une- 
quivocally and  indisputably  his  own,  the  more 
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active  the  part  is  which  he  takes  in  it.  Whatever 
issues  out  of  a  man's  own  mouth,  will  naturally 
appear  to  him  to  be  more  completely  his  own, 
than  what  he  silently  hears  while  spoken  by 
another.  Silence,  says  the  proverb,  gives  con- 
sent :  true  :  but  not  so  clear  and  unequivocal  a 
consent  as  is  given  by  direct  speech.  Where 
the  inclination  is  reluctant,  nothing  more  in- 
ventive than  the  imagination :  nothing  more 
flimsy  than  the  subterfuges  which  it  will  make 
or  catch  at.  I  did  not  hear  :  I  did  not  attend : 
I  did  not  comprehend  :  no  excuses  too  weak  for 
a  man  to  pass  upon  himself,  howsoever  it  be 
with  others.  What  you  yourself  pronounced, 
you  cannot  but  haye  heard  :  what  you  yourself 
pronounced,  you  cannot  but  have  attended  to  : 
in^at  you  yourself  pronounced,  you  cannot  but 
have  comprehended  :  it  being  that  sort  of  pro- 

Esition,  which  a  man  cannot  fail  of  compre- 
nding,  so  he  have  but  given  it  that  measure 
of  attention,  without  which  he  could  not  have 
pronounced  it.  Such  are  the  bars  which  the 
voice  of  conscience,  or  of  any  monitor  from  with- 
out, has  to  oppose  to  the  propensity  to  evasion 
in  ^e  case  of  audible  enunciation,  but  not  in  the 
case  of  silent  auditorship. 

2. — Any  denunciation  of  infamy,  though  it  be 
bat  eventual  and  hypothetical,  is  reflected  upon 
a  man  in  a  more  forcible  manner,  when  the 
mouth  from  which  it  is  known  to  have  issued 
w  his  own.  "  Thy  own  mouth  condemneth 
thee,  not  I.*"—'*  Out  of  thy  ovsm  mouth  will  I 
judge  thee.f 

•  Job  XV,  6. 
t  Luke  xix,  12. 
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Rule  2. — In  tlie  words  which  the  witness 
pronQunces,  the  verbs  and  pronouns  should  be 
in  tlie  first  person,  /  mvear,  I  declare,  and  so 
forth. 

Reason. — This  feature  in  the  oath  is  neces- 
sary to  give  complete  fulfilment  to  the  intention 
expressed  in  the  rule  last  preceding ;  to  raise 
to  its  maximum  the  force  of  the  inflicted  in- 
famy ;  to  raise  to  its  maximum  the  force  of  the 
impression  made  by  the  oath  upon  the  mind  of 
him  who  takes  it. 

This  form,  though  not  only  the  most  appo- 
site but  the  most  natural,  is  not  however  so 
necessary  as  to  render  the  opposite  form  with- 
out example.  The  form,  in  which  the  judg- 
ment eventually  passed  upon  the  conduct  of 
the  witness,  and  pronounced  by  the  witness,  is 
expressed,  may  be  that  of  a  judgment  passed 
upon  it,  not  by  himself,  but  by  others,  viz.  the 
authors  of  the  disposition  of  law,  by  which  the 
oath  is  instituted. 

Rttk  3. — The  form  should  be  as  concise,  as 
is  consistent  with  the  preceding  rules. 

Reasons.  1 ,— In  proportion  as  a  discourse  is 
drawn  into  length,  especially  if  without  mate- 
rial addition  to  the  ideas  conveyed  by  it,  the 
impression  made  by  it  is  weakened. 

2. — -Where  witnesses  are  numerous,  (especi- 
ally where  the  lime  allowed  for  the  examina- 
tion is  limited  and  scanty},  the  lime  consumed 
in  tliis  way  may  be  a  material  object,  in  respect 
of  vexation,  expense  and  delay ;  and  at  any 
rate,  in  respect  of  ttie  time  consumed  on  the 
part  of  the  judge, 
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Section  V. — Oaths,  haw  applied  as  a  security 
far  the  trustworthiness  of  testimony,  under  past 
and  present  systems  of  law. 

Under  the  original  Roman  law,  the  ceremony 
of  an  oath  (as  already  mentioned*)  does  not 
appear  to  have  been  employed  in  general  on 
the  occasion,  nor  consequently  for  the  purpose, 
of  adding  to  the  securities  for  the  truth  of 
testimony.  Not  extending  in  general  to  what 
are  commonly  called  assertory  declarations,  it 
must  have  been,  for  the  most  part,  confined 
to  those  occasions  on  which  it  has  been  dis- 
tinguished by  the  appellation  of  a  promissory 
oatii. 

At  one  period  or  other,  on  here  and  there  an 
occasion,  the  ceremony  does  indeed  appear  to 
have  been  employed  for  this  purpose.  But  if 
the  intention  was  really  sincere,  so  shallow  was 
the  conception,  so  clumsy  the  manipulation, 
that  the  interests  of  truth  seem  upon  the  whole 
rather  to  have  suflfered  by  it,  than  to  hav6  been 
served. 

An  oath,  in  so  far  as  a  breach  of  the  engage- 
ment is  exposed  to  detection,  operates,  it  is 
true,  as  a  check  to  mendacity.  But,  if  the 
breach  of  it  is  entirely  covered  from  detection, 
it  operates, — in  here  and  there  a  mind  of 
more  than  common  delicacy,  as  a  check  to 
mendacity, — but  on  minds  of  vulgar  mould, 
father  as  an  encouragement.  By  presenting  a 
colour  of  eflSciency  to  a  check  which  in  reality 

*  See  last  chapter,  section  3. 
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amounts  to  nothing,  it  furnishes  a  certificate  of 
■  veracity  to  any  liar  who  thinks  fit  to  apply  it 
to  that  use.  It  gives  him  credit  for  virtue 
which  he  does  not  possess ;  secures  to  him  all 
the  profit  of  mendacity  without  any  of  the 
risk ;  and  enables  him  to  combine  the  benefits  of 
mendacity  with  the  reputation  of  the  opposite 
virtue.  When,  by  the  tie  of  so  awful  a  sanc- 
tion, a  man  is  bound  to  the  observance  of  the 
laws  of  truth ;  can  you,  without  a  violation  df 
the  law  of  charity,  refuse  to  take  him  at  his 
word?  Such,  on  these  occasions,  is  the  joint 
cry  of  the  hypocrite  and  the  dupe. 

In  case  of  falsity,  the  testimony  given  by  a 
man  is  the  more  thoroughly  exposed  to  detec- 
tion,— in  the  first  place,  the  more  particular  and 
circumstantial  it  is  at  the  first  delivery;  in  the 
next  place,  the  more  completely  it  is  subjected 
to  the  test  of  cross-examination.  Remove  this 
test,  you  already  grant  to  mendacity  a  sort  of 
half-license.  But  if,  instead  of  calling  upon  a 
man  for  particulars,  you  admit  of  a  declaration 
in  general  terms ;  nothing  is  more  easy,  more 
natural,  or  more  common,  than,  by  the  gene- 
rality of  those  terms,  to  render  the  license 
complete. 

Such,  at  any  rate,  is  the  effect.  More  than 
one  cause  (speaking  of  psychological  causes) 
may  any  of  them  have  been  adequate  to  the 
production  of  it.  In  some  instances,  fraud  : 
the  futility  of  the  remedy  being  understood  by 
the  hand  that  administered  it.  In  other  in- 
stances, honest  imbecility:  the  prescriber  being 
himself  a  behever  in  the  efficacy  of  his  own 
quack  medicine. 
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In  what,  if  in  any,  cases,  the  general  declara- 
tion has  been  substituted  to  particular  state- 
ment, such  as  would  naturally  be  extracted  by 
examination, — in  what  cases,  if  in  any,  super- 
added, — does  not  appear  clearly,  on  the  face  of 
such  reports  as  are  before  me.  What  seems 
probable  is,  that  the  reporter  himself  had  no 
clear  conception  of  the  diflFerence :  what  seems 
equally  probable  is,  that  the  judges,  whose 
practice  he  has  in  view,  had  not  themselves 
any  clear  conception  of  the  difference.  Some- 
times the  one  course  may  have  been  pur- 
sued, sometimes  the  other,  according  to  the 
occasion,  and  the  object  (public  or  private, 
good  or  bad)  that  happened  to  have  been 
principally  in  view.  Substitution  would  be 
suggested  by  indolence  or  favour:  addition, 
by  despair  and  lassitude.  In  the  latter 
case,  the  judge  stands  in  the  predicament 
of  the  miser  Harpagon,  in  Moli^re:  after 
searching  till  he  was  tired,  and  finding  nothing 
<m  the  supposed  thief — "  Rends  moi,"  says 
he,  "  sans  te  fouiller,  ce  que  tu  m'as  vol6." 

Among  the  Romanists,  the  following  present 
themselves  as  the  principal  instances  in  which 
this  sort  of  mock  security  appears  to  have  been 
employed. 

1 .  The  juramentum  compurgator ium.  The  sort 
of  case  here  is  a  criminal  one.  The  pro- 
cess of  examination  must  have  been  already 
imdergone :  for  to  employ  it,  was  the  constant 
fyractice  in  these  cases.  The  evidence  thus 
extracted  was  found  insufficient :  it  was  so, 
even  with  the  addition  of  the  extraneous  evi- 
dence.    Had  an  oath  been  administered  before 
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the  examination?  then  to  what  use  repeat  it 
afterwards  ?  Had  no  oath  been  administered 
at  that  stage  ?  then  why  discard  it  at  a  time  at 
which  (if  at  any)  it  might  have  been  useful, 
reserving  it  for  a  time  at  wliich  all  chance  of 
its  being  useful  was  at  an  end  ?  , 

2.  The  juramentum  suppUtortum.  The  case 
is  here  a  non-penal  one.  The  plaintiff,  for 
example,  demands  a  debt.  The  extraneous 
evidence  he  produces  is  deemed  insufficient. 
To  supply  the  deficiency,  he  is  admitted  as 
witness  in  his  own  behalf:  but  on  what  terms? 
Not  on  the  terms  of  submitting  to  examination, 
like  an  extraneous  witness, — but  on  the  terms 
of  repeating,  in  general  words,  what  in  general 
words  he  had  said  before.  Of  so  untrustworthy 
a  sort  is  the  testimony,  that,  so  long  as  any 
other  is  to  be  had,  it  is  not  to  be  received  at 
all :  this  same  untrustworthy  evidence,  when 
it  is  received,  is  to  be  received  free  from  those 
essential  checks,  which,  in  the  case  of  the 
most  trustworthy  witnesses,  are  deemed  indis- 
pensable. 

3.  The  oath  of  caliimm/ :  placed  by  Bishop 
Halifax  at  the  head  of  those  arrangements  the 
object  of  which  was  to  restrain  what  he  calls 
temerity  (he  should  have  said  malajides)  on 
the  part  of  litigants.  I  believe  my  cause  is 
a  good  one, — says  the  suitor,  plaintiff  or  de- 
fendant. To  a  suitor  by  whom  these  words 
have  been  pronounced,  what  judge  can  be  so 
uncharitable  as  to  impute  any  but  the  purest 
wishes  and  the  purest  motives?  By  these 
words,  as  surely  as  by  a  talisman,  everything 
that  savours  of  temerity  is  to  be  restrfuoed. 


What  grounds  have  you  for  looking  upon  your 
cause  to  be  a  good  one  ? — a  question  of  that  sort 
would  have  been  too  dangerous :  a  customer 
who  could  not  answer  it,  might  every  now  and 
then  be  driven  from  the  shop :  the  offk'ma 
jmtUifE,  as  Blackstone  so  truly  calls  it. 

On  the  vivii  voce  examination  of  a  witness, 
the  form  observed  in  English  procedure,  on  the 
occasion  of  a  trial  before  a  jury,  is  as  follows. 
An  officer  of  the  court,  having  put  into  the  hand 
of"  the  witness  a  book  containing  the  Christian 
scriptures  (viz.  that  part  which  is  purely  Chris- 
tian, the  New  Testament — or,  b  case  of  a  Jew, 
that  part  of  the  Christian  scriptures  which  is 
recognized  in  common  by  Jews  and  Christians 
■ — the  Old  Testament) — addres^^es  himself  to 
the  witness,  and  says  to  him  as  follows  : — The 
evidence  you  shall  give  on  the  issue  joined 
between  our  so\ereign  lord  the  king  and  the 
defendant:  or.  the  prisoner  at  the  bar  ;  or,  the 
parties;  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth — so  help  you  God. — The 
witness  thereupon,  either  of  his  own  accord  or 
at  the  suggestion  of  the  officer,  puts  his  lips  to 
the  book  :  and  then,  and  not  rill  then,  the  oath 
is  considered  as  having  been  taken. 

As  to  the  description  of  the  testiniouial  duty, 
it  seems  happily  enough  imagined.  Compre- 
hensiveness, conciseness,  and  emphaticainess, 
are  qualities,  the  praise  of  which  seems  to  be 
justly  merited  by  it.  Of  the  three  members  of 
the  clause,  "  tlie  truth,"  "thewhole truth,"  and 
"  Dothingbut  the  truth,"  the  sen.se  might  perhaps 
be  conveyed  by  the  two  last,  without  the  first. 
But  so  useful  is  the  first  for  filling  the  period, 
wid  strengthening  the  unpression  made  upon 
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the  mind  through  the  medium  of  the  ear,  that, 
supposing  it  omitted,  the  force  of  the  phrase  can 
scarcely  but  appear  to  have  sustained  a  consi- 
derable loss.  Instead  of  being  considered  as 
an  additament  purely  superfluous,  the  general 
expression  the  truth  may  be  considered  as  con- 
taining in  itself  the  whole  of  the  sense :  in  which 
case,  the  two  other  members  may  be  considered 
as  added  byway  of  exposition  ;  lest,  for  want  of 
sufficient  particularity,  either  of  the  ideas,  (in 
particular  that  of  integrality),  should  feil  of 
presenting  itself  to  notice. 

In  other  respects,  if  the  above  rules  be  con- 
sidered as  affording  a  proper  test,  the  above 
exliibited  formulary  seems  ill  qualified  to  abide 
it.  So  far  as  enunciation  goes,  the  witness  is 
purely  passive :  he  is  a  hearer  only,  not  a 
speaker,  though  in  a  concern  so  much  his  own. 
Not  speaking  at  all,  the  rule  which  requires  him 
to  speak  in  the  first  person  is  unobserved  of 
course.  The  kissing  of  the  book  is  an  exhibi- 
tion altogether  vague  and  inapposite.  If  it  be 
understood  to  convey  an  expression  of  respect, 
there  is  nothing  to  direct  it  to  any  object  beyond 
the  book  :  if  it  contain  an  expression  of  respect 
for  the  book,  and  the  objects  from  which  it 
derives  its  title  to  respect,  it  bears  not  any 
express  assurance  of  the  veracity  of  the  state- 
ment about  to  be  delivered. 

Considered  as  an  instrument  for  calling  in  the 
force  of  the  religious  sanction  for  the  purpose 
of  binding  the  witness  to  the  observance  of  his 
duty,  the  phrase  So  help  you  God  seems  but 
very  feeble  and  inadequate.  It  contains  an 
allusion  to  God's  favour,  but  scarce  the  faintest 
allusion  to.  God's  wrath.     It  brings  good  alone  ■ 
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to  view,  not  evil :  reward,  not  punishment.  It 
holds  up  to  the  witness  the  prospect  of  a  sort  of 
special  grace,  an  extraordinary  and  unknown 
reward,  to  be  hoped  for  by  him  in  the  one  event ; 
but  is  silent  as  to  reprobation .  and  punishment, 
in  the  other.  The  worst  that  is  represented 
as  about  to  befal  him  in  any  event — in  the  event  ' 
of  his  defiling  himself  with  the  crime  of  per- 
jury,— is  the  failure  of  this  special  grace :  a  sort 
of  acquisition,  the  idea  of  which  not  having  been 
ever  stamped  upon  his  mind,  the  apprehension  of 
missing  it  is  not  of  the  number  of  those  by  which 
sensible  and  serious  alarms  are  wont  to  be  ex- 
cited. What  salutary  terror  can  be  expected  to  be 
excited  in  the  mind,  by  the  faint  and  altogether 
oblique  intimation  of  a  possible  loss,  of  which 
neither  the  value,  nor  so  much  as  the  nature, 
has,  in  any  perceptible  degree,  been  ever  pre- 
sent to  a  man's  mind  ?  If  a  working  man  (and 
of  such  is  the  bulk  of  the  species)  has  a  burthen 
to  raise,  and  wants  help  to  lift  it,  whom  has  he 
been  used  to  look  to  ? — not  God,  but  his  next 
neighbour. 

In  the  Danish  law,  no  great  value  appears  to 
be  set  upon  the  judge's  time.  In  causes  of  a 
certain  degree  of  importance,  each  witness, 
before  or  after  he  takes  the  oath,  is  to  hear  what 
is  called  an  "  exposition"  of  it,  extending  to  the 
length  of  three  quarto  pages ;  an  expense  of 
time  the  more  wanton,  inasmuch  as  this  disser- 
tation is  to  be  kept  constantly  exposed  to  view, 
in  every  court  of  justice.* 

According  to  the  Danish  code,  a  witness 
swears  with  his  fingers :  the  thumb  and  the  two 
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next  being  held  up  together,  one  for  each 
person  of  ttie  Trinity.* 

Of  this  sort  of  theology,  observe  the  moral  con- 
sequence. If  murder  or  incendiarism  (for  ex- 
ample) be  committed  in  presence  of  Arians  or 
Socinians  in  any  number,  and  of  no  others,  (not 
to  speak  of  Jews),  either  the  crime  is  to  go 
unpunished,  or  the  witness  is  to  be  duly  plagued 
in  form  of  law,  till  he  submit  to  swear  against 
his  conscience. 

Incase  of  perjury,  besides  forfeiture  of  all 
forfeitable  property,  the  witness  is  to  lose  two 
fingers :  two  of  the  three  oft'ending  fingers,  it 
seems  natural  to  suppose  ;  and  thus  far  analogy 
seems  to  have  been  consulted.  Pity  an  equal 
regard  had  not  been  shewn  to  economy,  not  to 
speak  of  humanity  and  common  sense.  The 
convict,  if  not  already  a  pauper,  was  to  be  con- 
verted into  one  by  the  forfeiture;  and,  by  the 
same  sentence,  his  means  of  livelihood  were  to 
be  cut  off. 

As  to  the  punishment  of  the  religious  sanction, 
if  any  particulars  are  desired  concerning  it, 
reference  may  be  made  to  the  Hindoo  code,  and 
to  the  Danish  code. 

In  respect  of  quality,  the  Hindoo  code  does 
not  affoni  us  much  information :  in  respect  of 
quantity,  it  is  precise  to  admiration.  The  misfor- 
tune is,  every  quantity  is  relative :  and  what 
the  correlative  is,  is  not  explained. 

If  tiie  subject  be  a  cow,  (whether  the  cause 
be  penal  or  non-penal  is  not  specified),  the  ^fuilt 
of  peijury  is  equal  to  that  of  the  murder  of  ex- 
actij  ten  persons :  if  a  horse,  guilt  equal  to  one 


•  Espoiiiii 


I,  p.  545. 


CteAP.  VI.]  OATH.  415 

hundred  murders:  if  a  man,  one  thousand 
murders:  if  a  piece  of  gold,  the  number  of 
murdered  persons  on  the  other  side  of  the 
equation   is  rather  difficult  to  reckon :    it  is 

aual  to  all  the  men  that  ever  were  bom,  plus 
that  ever  will  be. 

''  If  the  affair  be  concerning  land/'  the  ratio 
of  this  lot  of  guilt  to  the  preceding  one,  seems 
rather  difficult  to  measure:  it  is  that  of  the 
murder  of  all  the  creatures  of  all  sorts  living  in 
the  world ;  but  at  what  period  is  not  specific. 

Another  difficulty  turns  upon  the  distinction 
between  an  animal  having  hair  upon  its  tail, 
and  an  animal  having  none:  in  the  former 
case,  (kine  and  horses  excepted  as  above),  the 
number  of  murders,  to  the  guilt  of  which  that 
rf  the  perjury  is  equal,  is  exactly  five:  when 
the  tail  has  no  hair  upon  it,  the  degree  oJF  guilt 
is  left  to  be  discovered  by  the  faint  light  of 
human  reason. 

For  exculpative  perjury  (at  least  for  self- 
exculpative),  when  the  punishment  is  capital, 
there  is  an  express  licence :  a  few  cases  of 
particular  atrocity  excepted,  such  a&  the  cases 
of  murdering  a  cow,  or  drinking  wine:*  and,  for 
the  encouragement  of  marriage,  three  or  four 
fidsehoods  may  be  told,  to  promote  so  laudable 
an  end.  At  the  same  time,  so  much  better  a 
thing  is  gallantry  without  marriage,  than  mar- 
riage itself,  that  in  the  former  case  the  quantity 
of  **  falsehood  "  pronounced  *'  allowable  "  is 
unlimited,  t 

In  the  Danish  code,  the  punishment  of  the 
religious  sanction  says  nothing  of  proportions, 

^  Halbed's  Code  of  Gentoo  Law,  pp.  129,  130. 
t  Hud.  p.  130.     See  tbove,  p.  2^8. 


SECURITIES. 

and  seems  to  have  but  one  and  the  same  lot 
for  all  oft'ences  :  whatever  be  the  unhappy  occa- 
sion ;  men,  land,  horses,  gold,  animals  without 
hair  upon  their  tails,  or  cows.  In  respect  of 
quality,  it  furnishes  considerable  information. 
Besides  being  excluded  for  ever  from  the  com- 
pany of  the  inhabitants  of  heaven,  with  the 
three  persons  of  the  Trinity  at  their  head — a 
privilege  the  loss  of  which  might,  by  want  of 
the  experienced  enjoyment,  have  been  rendered 
the  more  tolerable  ;  besides  this,  together  with 
a  variety  of  other  negative  punishments  of  the 
same  complexion  ;  the  perjurer's  bof'y  and  soul 
are  to  stand  devoted  to  Satan  and  his  crew 
(who,  for  the  occasion,  are  loaded  with  sad 
epithets),  and  with  them,  in  the  depth  of 
Erebus,  are  to  he  surrounded  and  tossed  about 
in  everlasting  and  unextinguisliable  tire,  always 
consuming,  never  Uberated,  Another  punish- 
ment which,  in  case  of  perjury,  the  witness 
is  to  be  understood  to  wish  for,  is  one  that  is 
to  be  borne,  not  by  himself  immediately,  but 
by  his  cattle.  They  are  not  to  be  roasted,  like 
their  master,  in  Erebus,  but  to  pine  away  upon 
earth,  and  be  emaciated,  till  they  have  lost  their 
value.  Such,  it  is  explained,  is  to  be  his  wish: 
but  as  to  the  cattle,  whether  the  wish  is  to  be 
accomplished,  is  not  stated. 

By  tlie  Swedish  law,  if  the  letter  of  it  is  to 
be  depended  upon  ;  be  the  cause  what  it  may — 
in  a  cause  of  property,  be  the  value  in  dispute 
what  it  may,^-every  man  is  at  liberty  to  perjure 
himself  for  forty  dollars :  a  sum  considerably 
less  than  the  ten  pounds,  which,  in  English 
equity  law,  is  deemed  so  very  a  trifle,  as  not 
to    he  worth  restoring  to  a  man   who  is  UD- 
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justly  deprived  of  it.  One  would  think  that 
all  the  absurdity  in  human  nature. had  crowded 
itself  into  the  iepartment  of  science  in  which 
the  demand  for  intelligence  is  the  most^urgent.  > 
In  the  same  code,  the  oath,  though  little  more 
than  a  tenth  of  the  length  of.  the  Danish  ex- 

filication,  is  still  too  long  for  ordinary  occasions.  ' 
t  occupies  a  dozen  quarto  lines.*  No  written^ 
exposition  here,  as,  on  extraordinary  occasions, 
in  the  Danish  code :  but,  whatever  be  the  oc- 
casion, the  witness  is  condemned  to  hear,  and 
the  judge  to  pronounce,  on  the  subject  of  it,  an 
extempore  admonition,  which  may  be  of  any 
length.  Much  scope  for  eloquence  is  not  in-- 
deed  afforded  to  the  sermon,  where  the  text  is 
no  more  than  forty  dollars.  The  pain  of  being 
intutabilis  (whatever  be  meant  by  intestabilis) 
will  not  make  any  very  efficient  addition  to 
the  dollars  :  if  the  privilege  from  which  a  man 
is  debarred,  be  the  making  of  a  will,  the  terror 
will  not  be  very  great  where  he  has  nothing  to 
leave,  or  is  satisfied  with  the  will  that  the  law 
has  made  for  him :  if  it  be  that  of  serving* 
again  as  a  witness,  it  is  so  much  trouble  saved, 
the  only  inconvenience  being  to  a  possible  some- 
body else  whom  he  does  not  care  about :  unless 
the  case  be  his  own ;  and  then  the  exclusion 
may  cost  him  his  life. 

Sectiox  VI. — Should  an  oath,  if  employed  in 
ether  casesy  be  employed  or  not  on  the  exa- 
mination of  a  defendant  in  penali  ? 

When  a  defendant,  in  a  cause  of  a  penal  na- 
ture, is  examined ;  in  other  words,  where  the 
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testimony  extracted  or  received  is  of  the  self- 
regarding  kind,  and,  in  the  event  of  conviction, 
setf-disserving,  and  self-convicting;  shall  an 
oatb  be  admuiistered  to  him  or  not?  If  not, 
then  the  security  thus  afforded  for  veracity  is 
left  unemployed  :  and  in  what  cases  ? — in  those 
in  which  the  discovery  of  the  truth  is  of  most 
importance.  If  the  ceremony  be  extended  to 
these  cases,  then  comes  a  hardship,  which,  to 
some  eyes,  may  be  apt  to  appear  so  tremendous 
as  to  be  intolerable.  In  case  of  perjury,  the 
suffering,  being  supernatural,  may  be  infinite  ; 
while,  in  case  of  delinquency,  such  is  the 
frailty  of  human  nature,  more  particularly  in 
so  guilty  a  bosom,  that  the  temptation  to  incur 
this  infinite  punishment  may  be  irresistible. 

Another  difficulty.  Suppose  it  desirable, 
that,  under  such  circumstances,  a  defendant 
should  take  the  oath:  what  if  he  refuse? 
Acquiesce  in  the  refusal,  the  security  is  lost : 
lost  to  the  most  important  class  of  causes. 
Refuse  to  acquiesce  in  the  refusal,  what  re- 
source is  there  for  compelling  it  ?  To  endeavour 
to  compel  it,  is  but  in  other  words  to  employ 
torture.  But  admitting  torture  to  be  a  war- 
rantable expedient  in  any  case,  is  this  a  case  in 
which  to  employ  it? 

Not  to  pursue,  as  it  were  in  a  parenthesis, 
an  inquiry  of  such  intricacy ;  a  solution  for  the 
difficulty  presents  itself,  and  such  a  one  as 
seems  equally  simple  and  unexceptionable. 
Tender  the  oath  :  if  he  accepts  it,  swear  him  : 
if  he  declines  it,  do  not  attempt  to  force  him, 
but  warn  him  of  the  inference.  From  a  refusal 
to  take  the  oath  ("particular  religious  persuasions 
excepted)  the  inference — an  inference  which,  at 
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the  suggestion  of  common  sense,  every  man  will 
draw  immediately, — is  exactly  the  same  as  that 
which  would  be  drawn  from  non-responsion  under 
the  oath,  or  from  non-responsion  on  an  occasion 
of  an  extrajudicial  nature,  and  which  accordingly 
admits  not  of  an  oath. 

This  course  seems  to  be  equally  advantageous, 
whether  guilt  be  supposed  or  innocence.  In  case 
of  innocence,  all  objection  vanishes :  being  in- 
nocent, a  man  embraces  with  alacrity  this  as 
well  as  every  other  means  of  impressing  the 
court  with  the  persuasion  of  his  innocence. 
In  case  of  guilt,  if  he  declines  taking  the  oath, 
a  species  of  circumstantial  evidence  operating 
in  proof  of  the  guilt,  a  sort  of  evidence  tanta- 
mount to  non-responsion,  is  thus  obtained :  if, 
notwithstanding  his  guilt,  and  thence  his  con- 
sciousness of  guilt,  he  takes  the  oath — takes 
it  in  the  view  of  avoiding  to  bring  to  bear 
against  himself  that  species  of  circumstantial 
criminative  evidence, — a  result  more  or  less  pro- 
bable is,  thSit,  to  the  symptoms  of  perturbation 
produced  in  his  deportment  by  the  apprehension 
of  the  legal  punishment  which  he  has  incurred, 
may  be  added  those  of  an  ulterior  degree  of  per-- 
turoation,  produced  by  the  contemplation  of  the 
guilt  of  perjury. 

Will  it  again  be  said — still  you  ought  not 
thus  to  lay  snares  for  consciences ;  it  is  cruel, 
for  any  temporal  advantage,  thus  to  subject 
a  sinful  soul  to  so  serious  an  addition  to  its 
guilt  ?  If  this  reasoning  were  conclusive,  you 
should  abstain  from  the  use  of  this  security 
altogether:  in  cases  non-penal,  as  well  as 
penad ;  in  the  case  of  extraneous,  as  well  as  in 


testimony  extracted  or  r 
regarding  kind,  and   '  ./y;  wherever  you 

seif-disservine,   an'  "  Y^"  thought,  to  i 

oatb  be  administf  ^jy  for  veracity  ought,  '■ 

then  the  securit  '  '^id  aside :   the  raore 

left  uueraployp         ^   x«^  '"  mendacity  a  man 
in  which  the      //';r 

importance      J%>  consequences    that  would 
these  case     .^^Ko^^'^  '^^^  *^he  profanation  of 

some  ey      '^^f'^^^^    accompanied    with    any  i 
as  to  '      >^^>rfil'ff'ous,  over  and  above  what- 

sufFer'     /-^  attached  to  the  mendacity  by  , 

whi'      r^'i^'L  profanation  is  effected,  have  been  < 
fre'      J^  ^ted :   together  with  the  radical  in- 

s-        «*^  and  inconsistency  attached  to   the  , 

jv^ya  frail  and  weak  being,  such  as  a  man,  \ 

^^ng,  at  his  pleasure,  of  the  power  of  a  < 

^y  all-powerful  and  all-wise.     If  the  con- 

j^on  be  just,  the  above  objection,  respecting  i 

,je  peril  of  future   supernatural    punishment,  ' 

fgjls  to  the  ground.  I 

At  any  rate,  the  objection  can  never  come  i 

ffith  any  tolerable    consistency  or  grace  from  t 

the  lips  of  any  one  by  whom  the  application  J 

made   of    this  ceremony  to  the  function  of  a  I 

juryman,  on  the  occasion  of  an  English  trial,  is  I 

approved.     An  oath,  forced  into  the  mouth  of  1 

twelve  such  judges,  to  oblige  them  to  declare  \ 

their  real  opinion  ;  and  torture  applied  to  force  J 

some  number  of  them,  in  case  of  diversity  of  i 

opinion,  to  declare  (each  of  them)  that  to  be  his  | 

opinion  which  is  not!    a   mode  of  judicature  \ 
so  contrived  that  it  could  not  go  on,  unless  the 

judges,  in  unknown  numbers,  were  continually  | 

forced  by  torture  into  perjury  !  i 

True  it  is.  that  the  incongruity  of  one  sucl 
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does  not  give  congruity  to  another: 

^r  fashion's  sake,  a  certain  quantity  of 

J  must  at  all  events  be  preserved,  better 

jrve  a  sort  which  is  of  some  use,  than  a 

^rt  which  is  as  useless,  as  in  every  other  point 

of  view  it  is  incongruous. 
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CHAPTER  VII. 


OF    SHAME,    CONSIDERED    AS    A    SECUaiTT    FOB 
THE  TRUSTWORTHINESS  OF  TESTIMONY. 


Shame  may  be  considered  as  operating  in  the 
character  of  a  security  for  trustworthiness  in 
testimony,  in  so  far  as,  on  the  occasion  of  a 
man's  delivering  testimony,  the  contempt  or  ill- 
will  of  any  person  or  persons  is  understood  to 
attach,  or  apprehended  as  being  about  to  attach, 
upon  a  deviation,  on  his  part,  from  the  line  of 
truth. 

Shame,  it  is  but  too  evident,  in  the  character 
of  a  principle  of  action,  cannot,  upon  all  oc- 
casions, be  relied  upon  as  a  sufficient  security, 
■without  the  aid  of  legal  punishment.  Some 
men  are  below  shame :  some  men  are  above  it. 
Power  will,  in  some  situations,  place  a  man 
above  shame.  In  England,  however,  power  is 
hardly  sufficient  to  place  a  man  above  shame, 
without  a  pedestal  of  false  science.  In  Eng- 
land, a  king,  were  he  ever  so  much  inclined, 
could  scarce  dare  to  deliver  a  notorious  false- 
hood from  the  throne.  In  the  same  country, 
however,  no  judge  (I  except  always  the  judges 
for  the  time  being")  ever  yet  feared  to  deliver 
from  the  bench  notorious  falsehoods,  under  the 


Dame  of  fictions  (and  the  whole  system  of  com- 
mon law  procedure  is  made  up  of  fiction) — or 
to  suborn  jurymen  to  deliver  falsehoods  not 
less  notorious,  and  aggravated  into  perjury. 

Happily  however  for  mankind,  shame,  in 
this  its  character  of  a  security  for  trustworthi- 
ness, is  not  altogether  without  its  influence  on 
uncorrupted  minds :  I  mean  on  minds  which, 
howsoever  it  may  be  in  respect  of  corruption 
from  other  sources,  have  not  the  misfortune  to 
be  exposed  to  that  corruption  which  is  poured 
down  in  such  torrents  from  the  heights  of  Eng- 
lish judicature. 

In  the  Daiwsh  courts  of  justice  denominated 
Reconciliation  Offices,  oatli  is  out  of  the  ques- 
tion, punishment  is  out  of  the  question,  truth 
has  no  other  support  than  the  sentiment  of 
shame.  Yet,  strange  to  tell ;  strange  at  any 
rate  to  an  English  ear;  more  causes  in  that 
country  are  determined  in  these  courts,  from 
which  the  professional  lawyer  is  excluded,  than 
in  all  the  courts  put  together  in  which  the 
system  of  technical  procedure,  with  its  ap- 
paratus of  oaths  and  punishments,  bears  sway. 

Even  in  England,  cases,  in  which  the  only 
punishment  that  bears  upon  the  case  is  that 
which  consists  in  shame,  are  neither  unknown 
to  lawyers,  nor  unheeded  by  the  legislature. 
Awards,  for  the  correctness  and  completeness 
of  the  testimony  on  which  they  are  grounded, 
have  nothing  else  to  trust  to :  and  by  an  act 
of  the  legislature,*  the  power  of  the  regular 
tribunals  is  applied  to  the  giving  force  to  these 
decisions;    decisions    pronounced    by  judges. 
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learned  or  unlearned,  .constituted  by  the  joint 
choice  of  the  parties.* 

The  force  of  the  moral  sanction,  as  applied  to 
this  purpose,  is  a  most  commodious  and  valuable 
supplement  to  that  of  the  political.  It  condemns 
upon  less  evidence :  it  inflicts  a  punishment 
pro  more  probatiomim,  reduced  in  intensity  in  pro- 
portion to  the  faintness  of  tlie  evidence  :  it  ad- 
mits of  a  middle  course  between  condemnation 
and  acquittal, — an  expedieut  which  in  general 
cannot  be,  or  at  least  is  not  usually,  resorted  to 
by  the  punishment  of  the  political  sanction,  as 
applied  by  judicial  procedure:  upon  the  ap- 
pearance of  fresh  lights,  it  is  able  without  dif- 
ficulty to  divest  itself  of  auy  such  undecided 
character,  and  either  fill  up  the  measure  of  its 
punishment,  ur  strike  it  off  altogether,  according 
to  the  complexion  of  the  case. 

Much  of  that  which  appears  to  be  done  by 
fear  of  punishment  alone,  is  really  done  by 
fear  of  shame  :  a  fear  which,  howsoever  backed 
and  strengthened  by  fear  of  punishment,  would 
not  of  itself  have  been  by  any  means  without 
effect. 

In  the  course  of  this  work,  we  shall  have  but 
too  frequent  occasion  to  observe  the  debility 
that  has  been  introduced  into  the  constitution 
of  the  political  sanction  by  the  rashness  that 


•  If,  previously  to  any  regular  application  to  a  technicallT 
proceeding  tribunal,  a  plaimifT  were  obliged  to  address  hu 
demands  in  ihe  first  instance  to  a  tribunal  proceeding  in  the 
mode  indicated  by  natural  justice,  these  arbitration  courts 
would,  in  that  respect,  coincide  in  their  nature  with  the  Danish 
Reconciliation  Offices.*  But  these  occasional  arbitration 
courts  not  having  existence  but  by  the  joint  act  of  both 
parties,  such  coincidence  is  impossible. 
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has  given  birth  to  the  established  rules  of 
evidence.  In  these  cases,  the  force  of  the  moral 
sanction — the  force  of  public  opinion — steps  in, 
and  supplies  to  a  certain  degree  (however  in- 
completely) the  place  of  that  force  which,  by 
the  unskilfulness  of  the  commanders,  has  thus 
been  rendered  unserviceable.  It  prevents  no- 
minal and  apparent  impunity,  from  being  alto- 
gether equivalent  to  real ;  and  helps  to  moderate, 
when  it  does  not  do  away  entirely,  the  triumph 
of  successful  guilt. 

When  accused  for  the  purpose  of  punish- 
ment, a  delinquent,  in  escaping  from  punish- 
ment, does  not  always  escape  from  shame. 
Judges,  when,  by  their  quibbles — statesmen, 
when,  by  their  intrigues  with  judges — they  save 
a  man  from  merited  punishment,  do  not  always 
save  him  from  shame.  Judge  and  Co.  in  sell- 
ing exemption  from  punishment,*  and  thus  far 
impunity,  do  not,  cannot,  (where  evidence  is 
heard,  and  not  excluded  by  other  quibbles), 
sell  exemption  from  shame. 

To  the  efficiency  of  this  security,  unhappily 
the  limits  are  but  too  apparent.  Shame,  to 
constitute  on  this  occasion  an  adequate  suc- 
cedaneum  to  legal  punishment,  supposes  on 
the  part  of  the  deponent  a  certain  degree  of 
moral  sensibility ;  a  certain  degree  of  probity. 
But,  be  that  degree  what  it  may,  the  cases  m 
which  the  demand  for  coercive  judicature  is  the 
most  urgent,  are  those  in  which  no  such  de- 
gree of  probity  is  to  be  found. 

On  this  as  on  every  other  occasion,  the  influ- 
ence of  shame  depends  in  no  small  degree 

•  Vide  infr^,  Book  VIII.  Technical  Proczduhe, 
Chap.  14.  NuUification. 
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Upon  mutual  presence :  upon  the  interchange  of 
the  language  of  the  eye,  between  those  on  whose 
part  the  contempt  and  ill-will  is  apprehended, 
and  him  in  whose  breast  the  apprehension  of 
those  sources  of  incalculable  affliction  is  ex- 
cited. 

On  this  account,  the  influence  of  shame  is 
attached,  in  no  small  degree,  to  that  mode  of 
collection  in  which  the  testimony  is  delivered 
vivd  voce — delivered  by  the  deponent  in  the 
presence,  if  not  of  the  adversary,  at  any  rate 
of  a  judge,  or  (what  is  most  usual)  an  assembly 
of  judges,  with  his  or  their  ministerial  otScers 
and  subordinates. 

Accordingly,  in  the  procedure  of  the  Danish 
Reconciliation  Courts,  this  mode  of  delivery  is 
an  essential  feature :  on  the  part  of  the  party, 
or  (what  comes  to  the  same  thing)  a  non-pro- 
fessional substitute  by  whose  acts  and  words 
he  is  bound, — personal  appearance, — not  sham 
personal  appearance,  as  at  the  English  regular 
courts,  but  real  personal  appearance,  attendance, 
(by  what  words  shall  the  idea  be  conveyed  to 
tlie  mind  of  an  English  lawyer?) — is  an  indispen- 
sable requisite. 

The  natural  securities  for  trustworthiness  in 
testimony  have  been  adverted  to  in  the  pre- 
ceding book* :  and,  of  these,  that,  for  the  de- 
signation of  which  the  word  shame  is  here  em- 
ployed, was  one.  In  the  present  book,  this 
same  principle  of  action  has  been  comprised  in 
the  list  of  factitious  instituted  securities.  Why  ? 
Because  to  this  security,  standing  by  itself,  no 
inconsiderable  part  of  the  business  of  factitious 
Moral  causes  qf  correctneu  and 


Cmat.YU.]  SHAMEl  427 

judicature  hath,  as  we  have  seen,  been  en- 
trusted :  because,  in  the  instance  of  the  Danish 
Reconciliation  Courts,  the  admission  of  this 
security,  to  the  exclusion  of  factitious  punish- 
ment, required  and  called  forth  a  positive  act  of 
the  Danish  legislature :  and  because  the  choice 
of  that  mode  of  testification,  on  which  the  effi- 
cacy of  this  principle  of  action  in  so  great  a 
degree  depends,  is  another  positive  institution, 
in  the  establishment  of  which  the  will  of  the 
sovereign  must  take  an  active  part. 

When  punishment,  factitious  punishment,  to 
be  attached  to  the  species  of  delinquency  in 
question  by  an  express  act  of  will  to  be  ex- 
ercised by  the  legislator,  was  the  principle  of 
action  in  question, — rules  were  found  necessary 
to  be  brought  to  view,  for  the  purpose  of  guid- 
ing the  application  of  it :  rules,  the  demand  for 
which,  on  this  occasion  as  on  others,  had  been 
created  by  non-observance.  The  legislator,  on 
this  as  on  so  many  other  occasions,  acting 
under  the  guidance  of  hands  engaged  by  in- 
terest to  mislead  him,  has  on  this,  as  on  so  many 
other  occasions,  acted  in  continual  opposition  to 
the  dictates  of  utility  and  justice. 

The  public,  whose  finger,  on  this  as  on  so 
many  occasions,  the  power  of  shame  is  in  the 
habit  of  following,  with  a  degree  of  obsequious- 
ness such  as  it  knows  better  than  to  bestow 
upon  the  ''finger  of  the  law;" — the  public,  in 
its  application  of  the  principle  of  shame  to  the 
subject  in  question,  (in  so  far  as  the  force  of 
that  principle  is  at  its  disposal),  is  already  in  the 
habit  of  following  those  same  rules,  which,  for 
the  direction  of  the  force  of  legal  punishment,  it 
became  necessary,  as  above^  to  bring  to  view. 


1.  Applied  to  falsehood  in  the  shape  of  testi- 
mony, punishment  (says  one  of  these  rules) 
should  attach  upon  temerity,  as  well  as  upon 
mendacity.  And  so,  under  the  dispensation  of 
the  tribunal  of  public  opinion,  does  the  punish- 
ment of  shame  :  making  the  proper  distinction 
between  the  degrees  of  delinquency  in  the 
two  cases, 

2,  Applied  to  falsehood  in  the  shape  of  tes- 
timony, punishment  (says  another  of  these 
rules)  should  apply  to  every  occasion  without 
exception,  in  which  it  is  uttered  in  that  shape. 
And  so,  with  this  unerring  and  unsleeping 
steadiness,  under  the  uncorrupted  dispensation 
of  the  tribunal  of  public  opinion,  does  the  pu- 
nishment of  shame :  making  (in  proportion  to 
the  instniction  it  has  imbibed  from  the  principle 
of  utility)  a  distinction,  in  respect  of  the  severity 
of  its  punishment,  corresponding  to  the  shades 
of  depravity,  dependent  on  the  occasion  on 
which  it  may  happen  to  falsehood  to  be  uttered 
in  this  shape. 

As  to  the  remaining  rules  brought  to  view 
under  that  head,  they  will  be  seen  to  bear  no 
application  to  the  present  purpose. 
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CHAPTER  VIII. 


OF  WRITING,   CONSIDERED  AS  A  SECURITY  FOR 
THE  TRUSTWORTHINESS  OF  TESTIMONY. 

The  art  of  writing,  besides  its  other  infinitely 
diversified  applications,  has  been  productive  of 
such  important  effects,  good  and  bad,  in  rela- 
tion to  evidence,  and  thence  (as  well  as  in  many 
other  ways)  to  judicature;  that  a  few  words,  for 
the  purpose  of  giving  a  general  and  comprehen- 
sive view  of  its  application  in  both  directions,-r— ^ 
m  the  way  of  conduciveness,  and  in  the  way  of 
opposition,  to  the  ends  of  justice, — may  not  be 
misemployed. 

Of  this  enquiry  the  practical  object  is  almost 
too  obvious  to  need  mentioning :  to  prepare  the 
mind  of  the  legislator,   on  the  one  hand,   for 

S)ushing  to  its  maximum  the  use,  on  the  other, 
or  reducing  to  its  minimum  the  abuse,  of  so 
powerful  an  instrument  in  the  hand  of  justice  or 
mjustice. 

In  this,  as  in  so  many  other  instances,  the 
union  between  the  use  and  the  abuse  is  un- 
happily but  too  close :  the  chemistry  by  which 
they  may  be  separated,  and  the  abuse  precipi- 
tated, is  not  of  easy  practice. 
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In  the  character  of  an  external  security  fcr 
the  correctness  and  completeness  of  testimonr, 
the  uses  of  writing  are  as  obvious  as  they  are 
various. 

1.  Of  distinctness,  it  is  oftentimes  a  neces- 
sary instrument.  Where  the  mass  of  testimony 
is  small,— the  string;  of  facts  requiring  to  he 
brought  to  view  short, — the  employment  of  this 
security  may  be  unnecessary.  But, — let  the 
mass  be  swollen  to  a  certain  bulk, — the  deponent 
who  is  able  to  give  it  the  distinctness  requisite 
for  producing  a  clear  conception  of  the  whole 
in  the  mind  of  the  judge,  without  using  a  pes 
of  his  own,  or  borrowing  that  of  ano|her,  will 
not  often  be  to  be  found.* 

2.  In  the  same  case,  the  use  of  it  to  the  pur- 
pose of  rcvolkction,  complete  as  well  a.s  correct 
recollection,  may  be  equally  indispensable.  Ac- 
cordingly; where  writmg  is  in  common  use,  aiu] 
testimony  (as  under  Knglish  law)  is  delivered 
vivd  voce,  and  the  transaction  of  which  a  man 
has  been  a  percipient  witness,  has,  in  respect  of 
its  importance,  appeared  to  him  to  be  of  a  na- 
ture to  create  a  probable  demand  for  future  tes- 

*  On  ihis  occasion,  a  distinction  necessary  to  be  kept  in 
view  is  the  distinction  between  the  eHect  of  the  viva  vcce  mode 
on  the  quality,  tlie  distinctness,  ot  the  testimony  itself, — Ukd 
the  eft'ect  of  the  same  mode  on  the  conception  capable  of  bein^ 
formed  and  retained,  in  relation  to  that  same  testimony,  by 
the  judge.  On  the  part  of  the  testimony  itself,  vivA  i-m«  de- 
livery (coupled,  as  it  must  be,  with  viva  iioc«  intenogBtimi) 
may  often  be  a  necessary  bar  to  the  indefinite  accuntulatioii 
of  irrelevant  matter,  and  consequent  increase  of  indistinct- 
ness: on  the  part  of  the  conception  formed  of  it  by  ihoae 
by  whom  a  judgment  on  it  is  to  be  formed,  all  chance  of 
adequate  distinctness  would  soon  vanish,  if  the  assistance  sf 
the  art  of  writing  were  not  called  in,  to  give  pennaneace  to 
the  words  to  which  it  has  been  consigned. 


timony ;  it  is  no  uncommon  incident  for  a  man 
to  have  given  ease  and  certainty  to  his  memory, 
by  committing  to  writing  a  statement  of  the 
perceptions  entertained  by  him  at  the  time: 
and  by  English  practice,  such  memoranda  are 
allowed  to  be  consulted  by  him  while  he  is  in 
the  act  of  delivering  his  evidence.  At  any  rate  ; 
if  interrogation  be  employed  for  the  extraction 
of  the  testimony,  and  the  string  of  questions  be 
long,  and  presented  to  the  witness  all  of  them,' 
or  a  considerable  number,  at  a  time ;  the  having 
the  questions  in  writing,  for  the  purpose  of 
giving  occasional  refreshment  to  the  memory 
under  the  burthen  thus  laid  upon  it,  may  be 
altogether  indispensable.  For,  in  this  case,  it  is 
not  sufficient  for  a  man  to  recollect  the  percep- 
tions presented  to  him  at  the  time,  by  the  mass 
of  facts  in  question  :  he  must,  besides  this,  have 
continually  present  to  his  mind  the  conception 
of  the  several  questions  put  to  him ;  of  the  seve- 
ral facts  to  which  he  has  thus  been  called  upon 
to  depose. 

3,  It  is  to  the  art  of  writing  that  testimony 
is  altogether  indebted  for  the  quality  of  perma- 
nence: and  thence,  for  the  security  which  that 
quality  affords  for  the  correctness,  as  well  as 
completeness,  of  whatever  testimony  has  been 
delivered:  understand,  for  its  correctness  and 
completeness  (when  it  has  swelled  to  a  certain 
bulk)  on  any  day,  not  to  say  hour  or  minute, 
subsequent  to  that  on  which  it  has  been  de- 
livered. 

4.  One  case  there  is,  and  that  of  no  small  ex- 
tent, in  which  testimony  is  indebted  to  writing 
for  its  very  e.vistence.  This  is,  where,  for  any 
Cause,  the  appearance  of  the  witness  (the  p 
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cipient  witness)  at  the  judgment  seat, — the 
place  where  the  judicial  testimony  would  have 
been  to  be  delivered, — either  is  physically,  oris 
deemed  to  be  prudentially,  impracticable.* 

In  every  such  case,  were  it  not  for  the  use  of 
writing,  either  the  testimony  would  be  alto- 
gether lost,  or  if  delivered  at  all,  it  would  not 
be  delivered  without  being  degraded  from  the 
rank  of  immediate  to  that  of  hearsay  evidence ; 
suffering  thereby,  in  point  of  trustworthiness, 
that  defalcation,  the  nature  and  value  of  which 
will  be  brought  to  view  in  its  place. t 

Such  is  the  importance  of  good  judicature  to 
general  civilization;  such  the  importance  of 
writing  to  good  judicature;  that,— independently 
of  the  application  of  this  master  art  to  the  se- 
veral other  departments  of  government, — the 
absence  of  it  as  applied  to  Judicature  would  of, 
itself  (it  is  probable)  have  been  sufficient  to  stop 
the  progress  of  civilization  at  a  stage  greatly 
below  any  that  we  see  at  present  any  where  in 
Europe. 

Causes  of  a  certain  degree  of  simplicity — 

*  As  on  other  occasions,  so  on  the  occasion  of  any 
operations  which  may  come  to  be  performed  in  r^latiort  U> 
evidence,  impracticability  may  be  distinguished  into  phgtical 
and  prudential, 

By  a  case  of  physical  impracticability,  1  understand  that 
case  in  which  the  effect  in  question  cannot  be  produced,  or 
the  act  in  (jueslion  performed,  on  an^  terms. 

By  a  case  of  pntdeatial  impracticability,  I  understand 
that  case  in  which  the  effect,  whether  physically  producible 
or  no, — the  act,  whether  physically  perforraable  or  no, — can- 
not (it  is  supposed)  be  produced  or  performed,  without  the 
production  of  a  preponderant  quantity  (probability  being  in 
both  cases  taken  into  the  account)  of  inconvenieoce,  io  the 
shape  of  delay,  vexation,  and  expense. 

t  Book  VI.  Maeeshift,  Chapters  3  and  4. 


and  happily  the  great  majority  of  causes  are 
within  this  desirable  degree, — ^may,  supposing 
probity  on  the  part  of  the  judicatory,  be  tole- 
rably well  decided  without  writing :  because 
decision  may  follow  upon  evidence  before  the 
Diemory  of  it  in  the  breast  of  the  judge  is  be- 
come incorrect  or  incomplete.  In  a  cause  in- 
volved in  a  certain  degree  of  complication,  tlie 
use  of  writing  is  in  a  manner  necessary  to  good 
judicature.  But  civilization  must  have  stopped 
far  short  of  its  present  advanced  stage,  if  com- 
plicated causes  had  not  been  susceptible  of  just 
decision  as  well  as  simple  ones. 

If,  under  natural  procedure  (as  in  the  small 
debt  courts)  causes  are  in  general  sufficiently 
well  decided  without  the  committing  of  the  evi- 
dence to  writing,  it  is  because  the  description 
of  the  case  is  there  so  extremely  simple  :  and 
even  in  these  cases,  security  against  misde- 
cision  is  sacrificed  in  some  degree  to  the  a\'oid- 
ance  of  vexation  and  expence. 

But  though,  in  respect  of  their  number,  the 
causes  simple  enough  to  have  been  suffered  to 
be  decided  in  the  way  of  natural  procedure, 
constitute  the  most  important  class ;  yet,  indi- 
vidually taken,  causes  in  the  highest  degree 
complicated,  possess,  in  general  (so  far  as  pro- 
perty is  concerned)  a  proportionable  degree  of 
importance :  witness  bankruptcy  causes  and 
causes  relative  to  testaments,  in  each  of  which 
property  to  the  amount  of  millions  may  be  at 
stake  upon  a  single  cause. 

If  such  be  the  importance  of  writing,  even 
on  the  supposition  of  undeviating  probity  on 
the  part  of  the  judicatory;  its  importance  is 
.  much  higher  degree   exempli6ed   in   the 
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character  of  asecurity  against  improbity:  and  in 
particular  iu  the  character  of  au  instrument  of 
extensive  and  lasting  publication. 

As  it  is  only  by  writing  that  the  grounds  of 
decision  can  be  made  known,  beyond  the  narrovt^ 
circle  composed  of  the  few  by-standers ;  hence 
without  writing  there  can  be  no  tolerably  ade- 
quate responsibility  on  the  part  of  the  judge. 
But  for  writing,  a  single  judge  would  decide  on 
every  occasion  as  he  pleased ;  an  oligarchical 
bench  of  judges,  as  they  could  agree ;  a  demo- 
cratical  bench, — (as  indeed  is  too  apt  to  be  the 
case,  notwithstanding  the  benefit  of  writing), — ' 
a  bench,  howsoever  composed,  if  the  number 
be  such  that  the  idea  Of  individual  responsi- 
bility is  destroyed, — would  decide  according  to 
the  caprice  or  passion  of  the  moment. 

Of  the  deplorable  state  iu  which,  for  want  of 
the  application  of  writing  to  this  purpose,  the 
business  of  judicature  may  be  left  in  a  demo- 
cratically-constituted tribunal,  (a  tribunal  com- 
posed of  a  numerous  assemblage  of  judges,  no 
matter  of  what  rank),  the  character  of  Election 
Judicature  in  the  House  of  Commons  antece- 
dently to  the  Grenville  Act,  will  afford  an 
impressive  example.  Under  favour  of  the 
confusion, — the  absolute  want  of  all  permanent 
memorials  of  the  grounds  which  the  several 
suffrages  had  to  rest  upon, — and  the  consequent 
mischief,  the  equally  complete  want  of  all 
individual  responsibility ; — no  man's  vote  was 
ever  grounded  on  any  other  considerations  than 
those  of  personal  convenience.* 

•  The  great  Douglas  caudp,  and  the   Iriol  of  Mr.  Ha: 
iiigs,   will  by  many  be  reg^ardt'd  ns  cxemplificaiio' 
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By  adding  to  the  natural  and  unavoidable 
degree  of  complexity  attached  to  the  cause,  a 
suitable  dose  of  factUious,  a  party  in  the 
wrong  (especially  if  favoured  by  the  co-ope- 
ration of  a  colluding  judge)  may  give  to  his 
bad  title  an  equal  chance  with  the  best  one. 

By  lumping  charges  together,  and  (after  a 
lumping  mass  of  proof)  pronouncing  a  lumping 
judgment  on  the  whole  mass, — a  precedent  has 
been  set,*  under  which  a  delinquent's  chance 
of  impunity  is  not  in  the  inverse,  but  in  the 
direct,  ratio  of  the  number  of  his  crimes.  Such 
judicature  having  been  found  practicable,  not- 
withstanding the  check  applied  by  the  art  of 
writing ;  what  would  it  have  been  without  that 
check? 

In  the  cases  of  Peru,  Mexico,  and  Tlascala, 
may  be  seen  a  specimen  of  what  degree  of  civili-* 
zatioQ  it  is  possible  for  society  to  reach  without 
the  application  of  writing  to  the  fixation  of  the 
grounds  of  decision  in  judicature  :  higher  than 
in  those  instances  it  could  hardly  have  risen 
without  that  help. 

amilar  retult  produced  by  an  opposite  cause.  Why7  Be- 
cantey  where  writing  is  concerned,  too  much  may  have  the 
aflect  of  too  little.  By  ^upersaturation,  as  well  as  by  in- 
tuition, the  powers  of  the  mind,  as  well  as  those  of  ^ 
body,  may  be  destroyed. 

ll,  of  the  want,  or  (what  may  in  an  extraordinary  case  b^ 
equiTalent)  of  the  superabundance,  of  permanent  grounds  of 
jadicial  decision,  the  effect  has  been  so  disastrous  in  modem 
bgland,  notwithstanding  its  acknowledged  pre-emineiice  in 
jvdicial  purity ;  how  much  more  frequently,  not  to  say  con- 
stantly, must  it  have  been  so,  in  ages  of  far  inferior  morality, 
under  the  tumultuary  constitution  of  Athenian  or  Roman 
judicature? 

*  See  the  Trial  of  Warren  Hastings. 


436 


SECURITIES.  [Boo 


In  its  original  constitution,  jury-trial,  being 
unaided  by  writing,  would  in  England  have 
been  sufficient  to  confine  civilization  within 
bounds  as  narrow  as  those  which  circumscribed 
it  in  Peru,  Mexico,  and  TIascala.  If,  under 
jury-triai,  writing  has  latterly  been  applied  to 
the  fixation  of  the  grounds  of  decision,  it  is 
unhappily  in  but  an  accidental  and  imperfect 
way.  Hence  it  has  happened,  that,  in  cases  to 
a  certain  degree  complicated,  this  mode  of 
judicature  is  seen  to  be  inapplicable;  being  in 
some  cases  recognized  as  such  by  established 
usage,  equivalent  in  force  to  law;  in  others, 
though  not  by  law,  in  necessary  practice. 

Writing  being  of  use,  and  frequently  in  a 
great  degree  even  matter  of  necessity,  in  all 
stages  of  the  suit;  so  is  it  in  the  hands  of  all 
classes  of  persons  concerned  in  it. 

In  the  hands  of  the  parties,  it  serves  to  give 
permanence  to  evidence ;  to  constitute  the 
matter  of  the  instruments  exhibited  in  the 
character  of  sources  of  evidence. 

In  the  hands  of  the  judge,  and  his  official 
subordinates,  it  serves  to  preserve  the  memory 
of  operations  :  to  registtr,  to  record,  to  consign 
to  permanent  characters,  in  proportion  as  they 
are  performed,  the  fact  of  their  having  been  so. 

But  the  delivery  of  an  instrument  to  this  or 
that  effect,  is  itself  a  capital  article  in  the 
catalogue  of  those  operations.  Hence  registra- 
tion of  instruments,  as  well  as  of  operations,  falls 
naturally  within  the  province  of  the  judge. 

The  indication  which  has  been  given  of  the 
uses  of  writing  as  applied  to  the  subject  of 
evidence,  has  a  sort  of  claim  to  be  accompa- 
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iiied  with  a  corresi>ondent  sketch  of  its  uses  as 
applied  to  the  business  of  registration. 

Subjects  for  judicial  registration,  with  their 
uses  :— 

1.  Representation  of  operations  successively - 
performed,  and  instruments  successively  pre- 
sented, for  the  purpose  of  grounding  such 
subsequent  operations  and  instruments,  as  may 
come  to  be  called  for,  or  warranted,  by  such 
preceding  ones. 

2.  Representation  of  operations  performed, 
and  orders  given,  or  otiier  instruments  made, 
by  or  under  the  authority  of  the  judge,  on 
the  occasion  of  the  operations  and  instruments 
emanating  from  the  parties  as  above. 

3.  Grounds  and  reasons  of  such  operations 
and  instruments,  as  aforesaid,  on  the  part  of 
the  judge. 

N.B.  To  be  of  use,  these  grounds  and  rea- 
sons will  not  consist  of  argumentation  uttered 
Oft  each  occasion  by  the  judge  himself,  but  of 
the  indications  given  of  so  many  matters  of 
fact,  brought  to  light  in  the  course  of  the 
cause:  indications  given  in  the  concisest  possi- 
ble form,  under  heads  prescribed  by  the  legis- 
lator for  that  purpose. 

4.  At  the  special  instance  of  either  party, 
this  or  that  proposition,  or  even  word,  that 
may  have  dropt  from  the  lips  of  the  judge.  In 
the  particular  suit  upon  the  carpet,  be  the  im- 
portance of  the  subject-matter  in  dispute  ever 
so  triBing,  the  language  used  by  the  judge  may 
be  to  any  degree  important.  By  language,  (not 
to  speak  of  deportment,  which  is  not  bo  easily 
reiidered  the  subject  of  registration),  disposition 
is  manifested :   and,  in  a  judge,  the  effects  of 
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disposition  extend  to  whatever  suits  are  liable 
to  come  under  his  cognizance.  Not  a  blemidi 
of  which  the  judicial  character  is  susceptible, 
but  language  may  have  served  for  the  manifes- 
tation of  it. 

In  each  house  of  parliament,  whatever  word 
is  spoken  by  any  member,  is  liable  to  be  taken 
down  at  the  instance  of  any  other.  This  check, 
instead  of  being  an  infringement,  is  the  mo£t 
efficient  security  for  that  just  liberty  of  speech, 
without  which  such  assemblies  would  be  worse 
than  useless.  The  beneficial  efficacy  is  in 
reality  the  greater,  in  propoilion  as  it  is  less 
maniKsted  :  it  is  composed  of  the  impropiietJe* 
that  but  for  this  check  might  have  been  uttered, 
but  ore  not  uttered. 

in  the  practice  of  the  courts  of  justice  (the 
regular  courts)  this  institution  is  not  wittiont 
example.  Witness  the  bill  of  exceptions. 
But  in  that  instance  the  application  of  it  is  con- 
fined within  narrow  limits ;  whereas  there,  as 
in  parliament,  the  demand  for  it  has  no  limits. 

Uses  of  the  above  registrations. 

1.  To  the  several  parties,  on  the  occasion  of 
the  suit  in  hand,  the  use  of  them,  io  a  direct 
way,  is  already  evident, 

2.  So,  in  a  less  direct  way,  in  respect  of  the 
check  they  apply  to  abuse  in  every  shape  on 
the  part  of  the  judge :  corruption,  undue  sym- 
pathy, antipathy,  precipitation  through  impati- 
ence, delay  through  indifference  and  negligence. 

3.  With  a  view  to  appeal  on  the  occasion  of 
the  suit  in  hand, — the  service  capable  of  being 
rendered  by  such  registration  to  both  parties, 
(and  especially  to  him  who  is  in  the  ri^l), 
by  the  complete  and  correct  indication  oit  all 
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grounds  of  appeal^  justly  or  unjustly  alleged, 
seems  alike  evident. 

4.  In  respect  of  future  contingent  suits,  con- 
sidered as  capable  of  being  produced,  pre- 
vented, or  governed,  by  the  result  of,  or  pre- 
vious proceedings  in,  the  cause  in  hand, — suits 
considered  as  liable  to  arise  between  the  same 
parties,  or  their  legd  representatives, — the 
utility  is  alike  manifest. 

6.  In  respect  of  future  contingent  suits,  con- 
sidered as  liable  to  be  produced  by  like  causes,  or 
to  give  birth  to  like  incidents  and  occurrences, — 
causes  as  between  other  parties  having  no  con- 
nection with  those  in  question;  the  use  of 
such  registration  in  the  character  of  a  stock 
of  precedents  seems  alike  indisputable. 

The  service  thus  capable  of  being  rendered, 
will  be  rendered  partly  to  individuals  at 
large,  in  the  character  of  eventual  suitors  in 
such  eventual  caui^es,  in  respect  of  their  re- 
spective interests ;  partly  to  the  judge,  in  re- 
spect of  security,  facility,  and  tranquillity,  in 
the  execution  of  his  official  duty. 

6.  To  the  legislator,  the  guardian  of  the 
people,  and  through  him  to  the  people  at  large, 
the  service  rendered  by  the  aggregate  mass  of 
the  facts  thus  registered  will  be  seen  to  be 
more  and  more  important,  the  more  closely  it  is 
considered. 

By  the  abstracts  made  of  the  body  of  infor- 
mation thus  collected  (abstracts  prepared  under 
a  system  of  appropriate  heads,  and  periodically 
jnresented  ana  made  public)  he  will  see  through- 
out in  what  respects  the  existing  arrangements 
fulfil, — in  what  respects  (if  in  any)  they  fail  of 
fulfilling,— -his  intentions  :  how  far  they  are  con- 
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ducive, — in  what  respects  (if  in  any)  they  fjiil  of 
being  perfectly  conducive, — to  the  several  ends 
of  justice. 

With  the  sketch  of  what  is  here  stated  as 
capableof  being  done,  confront  the  loose  sketches 
that  will  hereafter  come  to  be  given  of  what  is 
actually  established :  the  difference  between 
use  and  abuse  will  present  itself  in  colours  not 
very  obscure. 

If  the  services  thus  rendered  to  the  interests 
of  truth  and  justice,  by  the  art  of  writing,  are 
thus  great ;  neither  are  the  ways  in  which  it  is 
liable  to  be  made  to  operate,  and  to  a  great 
extent  is  continually  made  to  operate,  to  the 
injury  of  those  interests,  by  any  means  in- 
considerable. 

1 .  If,  on  certain  occasions,  and  in  certain  ways, 
it  is  capable  of  being  employed  as  an  instrument 
of  distinctness,  for  giving  that  indispensable 
quality  to  a  mass  of  evidence ;  on  other  occa- 
sions, and  in  other  ways,  it  is  but  too  apt  to  be 
employed  in  such  a  manner  as  to  give  to  the 
evidence  a  degree  of  indistinctness,  from  which, 
but  for  the  abuse  made  of  this  important  art, 
it  would  have  been  free. 

The  reason  (meaning  the  cause)  of  this  abuse 
is  extremely  simple.  To  the  quantity  of  irre- 
levant matter,  to  which  (under  the  spur  of  si- 
nister interest)  the  pen  of  a  writer  is,  on  this 
as  on  so  many  other  occasions,  capable  of  giv- 
ing birth,  there  are  no  determinate  limits  :  nor 
yet  to  tlie  degree  of  disorder,  and  consequent 
indistinctness,  with  which  the  whole  mass, 
made  up  of  irrelevant  and  relevant  matter 
jumbled  together,  may  be  infected:  and  the 
same  mischief  which  thus,  to  an  infinite  de- 


Ciur.  Vni.]  WIUTING.  44 1 

^e,  is  liable  to  be  produced  by  mala  fides  oa 
the  part  of  tbe  suitor  or  his  professional  as-, 
sistant,  may  (though  in  a  less  degree)  be  pro- 
duced by  mere  weakness  of  mind  on  either 
part.  Whereas,  in  the  case  of  vivA  voce  tes- 
timony extracted  by,  or  substituted  to,  interro- 
gation,— no  sooner  does  an  irrelevant  proposition 
make  its  appearance,  than  the  current  of  the 
testimony  in  that  devious  direction  is  stopped, 
and  the  stream  forced  back  into  its  proper 
channel. 

2.  When  writing  is  employed  in  the  extrac- 
tion, and  thence  in  the  delivery,  of  the  testi- 
mony; time  applicable,  and  but  too  often  ap- 
plied, to  the  purpose  of  mendacious  invention, 
IS  a  natural,  and  practically  (though  not  strictly 
and  physically)  inseparable,  result :  as  will  be 
seen  more  particularly  in  its  place.* 

3.  In  the  same  case,  a  result,  no  less  closely 
connected  with  the  use  of  writing  than  the 
former,  is  the  opportunity  afforded  by  it  for 
receiving  mendacity-ser\'ing  information  from 
all  sorts  of  sources  :  a  danger,  from  which  vivA 
voce  deposition,  though  by  no  means  exempt,  is 
more  easily  guarded. 

On  the  other  hand ;  where  writing  is  em- 
ployed for  the  delivery  and  extraction  of 
evidence ;  the  superior  facility  which  it  affords 
for  planning  the  means  of  deception,  is  accom- 
panied and  in  a  considerable  degree  counter- 
acted and  compensated  on  the  part  of  the 
adverse  party  and  the  judge,  by  a  correspond- 
ent quantity  of  time  (and  thence  a  corres- 
pondent means)  applicable  to  the  purpose  of 
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scrutinizing  the  supposed  mendacious  testi- 
mony, and  so  divesting  it  of  its  deceptitious 
influence. 

Hitherto  we  have  considered  the  art  in  no 
other  light  than  that  of  its  capacity  of  being 
made  subservient  to  the  puqioses  of  that  spe- 
cies of  injustice  which  is  opposite  to  the  liirect 
end  of  justice :  subservient  to  deception,  and 
thence  to  misdecision. 

But  the  grand  abuse,  and  that  in  compa- 
rison of  which  what  has  hitherto  been  brought  to 
view  shrinks  almost  into  insignificance,  is  the 
perverted  application  that  has  been  made  of 
it  to  the  purposes  of  that  branch  of  injustice 
which  stands  opposed  to  the  collateral  ends  of 
justice  :  of  that  branch  of  injustice  which  con- 
sists of  factitious  delay,  vexation,  and  expense, 
heaped  together  for  the  sake  of  the  profit 
extractible  and  extracted  from  the  expense. 

In  a  woixi,  it  is  in  the  art  of  writing  thus 
perverted,  that  we  may  view  the  main  instru- 
ment of  the  technical  system,  and  of  all  the 
abominations  of  which  it  is  composed  :  an  in- 
strument by  wliich  this  baneful  system,  where- 
soever establshed,  has  all  along  operated  ;  and 
without  which  it  could  scarcely  have  come  any 
where  into  existence. 

It  is  on  pretence  of  something  that  has  been 
written,  or  that  might,  could,  or  should  have 
been  written,  that  whatever  portion  of  the 
means  of  sustenance  has,  on  the  occasion  or 
on  the  pretence  of  administering  justice, 
been  wrung  from  the  unfortunate  suitor,  has 
been  demanded  and  received.  Statements  that 
ought  not  to  have  been  made,  have,  to  an 
enormous  extent,  been  made  :  statements  that 
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required  to  be  made,  have  been  swelled  out 
beyond  all  bounds;  stuffed  out  with  words 
and  lines  and  pages  of  surplusage,  oftentimes 
without  truth,  sometimes  even  without  meaning, 
and  always  without  use.  This  excrementitious 
matter  has  been  made  up  into  all  the  forms 
that  the  conjunct  industry  of  the  demon  of 
mendacity,  seconded  by  the  genius  of  non- 
sense, could  contrive  to  give  to  it.  Having 
by  the  accumulated  labours  of  successive  gene- 
rations been  wrought  up  to  the  highest  possible 
pitch  of  voluminousness,  indistinctness,  and 
unintelligibility ;  in  this  state  it  has  been  locked 
up  and  concealed  from  general  view  as  effectu- 
ally as  possible  :  in  England  it  has  been  locked 
up  in  two  several  languages,  both  of  them 
completely  unintelligible  to  the  vast  majority 
of  the  people.  Office  upon  office,  profession 
upon  profession,  have  been  established  for  the 
manufacturing,  warehousing,  and  vending  of 
this  intellectual  poison.  In  the  capacity  of 
suitors,  the  whole  body  of  the  people  (able  or 
unable  to  bear  the  charge)  are  compelled  to 
pay,  on  one  occasion  or  another,  for  everything 
that  was  done,  or  suffered  or  pretended  to  be 
done,  in  relation  to  it :  for  writing  it,  for  copy- 
ing it,  for  abridging  it,  for  looking  at  it,  for 
employing  others  to  look  at  it,  for  employing 
others  to  understand  it,  or  to  pretend  to  under- 
stand it:  interpreting  and  expounding  imagi- 
nary laws,   laws  that  no  man  ever  made. 

Thus  much  for  this  branch  of  the  abuse: 
thus  much  for  a  bird's  eye,  or  rather  an  aero- 
static, view  of  it.  To  consider  it  heap  by  heap, 
is  a  task  that  belongs  not  to  this  place ;  a 
labour  that  will  continue  to  press   upon    us 
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through  every  part  of  this  toilsome  and  thank- 
less course. 

The  uises  and  the  abuses  of  writing  in  judi- 
cial procedure  have  now  been  briefly  enume- 
rated: the  various  arrangements  which  have 
for  their  object  to  bring  the  use  to  its  maxi- 
mum, and  tiie  abuse  to  its  minimum,  will  be 
severally  brought  to  view  in  the  proper  place* 
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CHAPTER  IX. 

OF  INTERROGATION,  CONSIDERED  AS  A  SECU- 
RITY FOR  THE  TRUSTWORTHINESS  OF  TES- 
TIMONY. 

Section  I. — Uses  of  interrogation^  as  applied  to 

the  extraction  of  testimony. 

In  the  character  of  a  security  for  the  correct- 
ness and  completeness  of  testimony,  so  obvious 
is  the  utility  and  importance  of  the  faculty  and 
practice  of  interrogation,  that  the  mention  of 
it  in  this  view  might  well  be  deemed  superflu- 
ous, were  it  not  for  the  cases,  to  so  proaigious 
an  extent,  in  which,  under  English  law,  it  is 
barred  out  by  judicial  practice. 

1 .  The  case  in  which  its  utility  is  most  con- 
spicuous, is  that  of  mala  fides  on  the  part  of  the 
aeponent :  and  this,  being  a  state  of  things 
which  in  each  individual  instance  may  (for 
aught  the  legislator  can  know)  have  place,  is  a 
state  of  things  for  which,  on  every  occasion,  in 
the  arrangements  taken  by  him,  provision  ought 
to  be  made. 

Completeness  is  the  primary  quality,  with 
reference  to  which  the  demand  for  it  is  most 
obvious :  fear  of  punishment  and  fear  of  shame 
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having  here  less  influence  than  as  applied  to 
secure  correctness.  In  case  of  incompleteness, 
neither  punishment  nor  shame  apply,  any  fur- 
ther than  as  it  is  established  that  the  omitted 
part  came  under  the  perception  of  the  depo- 
nent, preserved  a  place  in  his  remembrance, 
and  presented  to  him,  along  with  itself,  the 
idea  of  its  importance. 

Importance  bemg  assumed,  incompleteness 
may  indeed  become  equivalent  to,  and  a  modi- 
fication of,  incorrectness :  but  in  general  it  is 
by  interrogation,  and  by  interrogation  only, 
that  it  is  rendered  so. 

Do  you  remember  nothing  more?  did  no- 
thing further  pass,  relative  to  this  or  tliat  per- 
son or  thing  (naming  them)?  By  interroga- 
tions thus  pointed,  such  a  security  for  com- 
pleteness is  afforded  as  can  never  be  afforded 
by  any  general  engagement  which  can  be 
included  in  the  terms  of  an  oath  or  other  for- 
mulary: be  the  engagement  what  it  may,  in 
the  course  of  the  deposition  the  memory  of  it 
may  have  evaporated  :  and  suppose  it  home  in 
mind — yet,  without  the  aid  of  interrogation, 
the  violation  of  it  by  suppression  of  the  truth 
loses  its  best  chance  of  detection. 

2.  Particularity,  if  it  be  not  included  under 
the  notion  of  completeness,  is  no  less  indispensa- 
ble to  the  purposes  of  testimony.  But  suppose 
a  deposition  deUvered,  and.  in  so  essential  a 
point,  a  deficiency  remaining  in  it :  by  what 
means,  if  at  all,  shall  the  defect  be  supplied?. 
Interrogation,  it  is  evident,  is  the  sole  resource. 

By  particularity  only  can  that  repugnancy  to 
known  truths  be  established,  by  which  menda- 
city is  demonstrated. 
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Under  what  txee  was  the  act  committed? 
was  the  question  put  by  the  prophet  Daniel,  to 
each  of  the  two  calumnious  elders.  Under  ,a 
holme  tree,  answered  the  one  :  under  a  mastic 
tree,  answered  the  other.  But  for  the  proof  of 
mendacity,  the  question  would  have  been  irre- 
levant and  superfluous  :  for,  Supposing  the  for- 
bidden act  committed,  what  mattered  under 
what  tree,  or  whether  under  any  tree  ?  But, 
for  the  detection  of  mendacity,  no  question  that 
can  contribute  any  thing,  can  be  irrelevant :  and 
the  more  particular,  the  better  its  chance  of 
being  productive  of  so  desirable  an  effect. 

By  interrogation,  and  not  without,  is  the  im- 
probity of  a  deponent  driven  out  of  all  its  holds. 
An  answer  being  given,  is  it  true  ?  It  is  useful 
in  the  character  of  direct  evidence.  Is  it  false?  It 
stands  exposed  to  contradiction,  both  from  with- 
in and  from  without :  and,  being  detected,  it 
operates  as  an  evidence  of  character  and  dispo- 
sition, and  thence  in  the  way  of  circumstantial 
evidence.  Is  silence,  pure  silence,  the  result  ? 
Even  this  is  evidence,  circumstantial  evidence. 
The  deponent,  is  he  an  ei^traneous  witness  ?  Ac- 
cording to  the  nature  of  the  question,  it  may  afford 
as  impressive  a  presumption  of  falsehood,  antece- 
dent or  subsequent,  as  could  have  been  afforded 
by  detected  falsehood.  Is  he  a  party  to  the 
cause  ?  Besides  the  particular  mendacity,  it  may 
afford  a  presumption  of  his  own  consciousness  of 
the  badness  of  his  cause. 

The  testimony,  is  it  indistinct,  nugatory,  im- 
intelligible  ?  such  indistinctness,  if  persevered 
in,  and  not  the  result  of  mental  infirmity,  is 
equivalent  to  silence. 
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Id  no  case,  be  the  sincerity  of  the  deponent 
ever  so  unquestionable— in  no  case,  either  to 
completeness  or  correctness,  can  the  faculty  of 
interrogation  be  a  matter  of  indift'erence .  not  even 
in  ordinary  conversation  between  bosom  friends. 

What  father  could  be  satisfied  with  the  narra- 
tive of  a  long  lost  child  ;  what  lover  with  that  of 
his  mistress,  without  a  possibility  of  perfecting 
his  satisfaction  by  questions  ? 

In  no  state  can  a  deponent's  mind  be,  in 
respect  to  interest,  but  that  interrogation  may 
be  necessary  to  the  purpose  as  well  of  correct- 
ness as  of  completeness. 

In  every  possible  result,  does  he  behold  an 
event  of  the  most  consummate  indifference  ?  A 
fact  really  important  may  be  left  out  of  his  nar- 
rative, either  because  not  recollected  at  the 
time,  or  because,  though  recollected,  its  mate- 
nality  with  regard  to  the  cause  had  not  pre- 
sented itself  to  his  view. 

Is  he  even  desirous  and  eager  to  bring  for- 
ward every  circumstance  that  can  serve  the 
party  by  whom  his  testimony  has  been  invoked? 
still,  a  circumstance  may  have  been  forgotten, 
or  its  materiality  have  escaped  notice. 

Supposing  even  a  party  in  the  cause — say  a 
plaintiff — adducing  his  own  testimony,  deposmg 
in  support  of  his  own  demand  (under  English 
law,  a  state  of  things  rarely  exemplified  in  form, 
but  in  substance  frequently) :  a  poor  person,  say, 
prosecuting  in  the  hope  of  recovering  goods  lost 
by  stealth.  With  all  the  interest  and  ^1  thewilj 
that  can  be  imagined,  intellectual  power  may  be 
insufficient  to  bring  to  light,  in  a  complete  body, 
the  material  circumstances,  without  the  aid  of 
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some  superior  intelligence  in  the  character  of 
an  interrogator,  in  the  person  of  an  advocate 
or  a  judge. 

In  a  word, — but  for  interrogation,  every  per- 
son interested,  in  whatever  way  interested,  in  the 
manifestation  of  truth,  is'  completely  dependent 
on  the  deponent ;  and  on  the  state  not  only  of 
the  moral  but  of  the  intellectual  part  of  the  de- 
ponent*8  mind. 

Section  II. — Exceptions    to  the  application  of 
interrogation  to  the  extraction  of  testimony. 

Were  security  against  deception  and  conse- 

Siient  misdecision  the  only  object  that  had  a 
aim  to  notice,  the  use  of  the  security  aiforded 
by  interrogation  ought  never  to  be  foregone. 

But,  in  this  case  as  in  all  others,  the  mischief 
of  that  injustice  which  is  opposite  to  the  direct 
ends  of  justice,  may  find  more  than  a  counter- 
poise, in  mischief  which  is  opposite  to  the  colla- 
teral ends  of  justice ;  inconvenience  in  the  shapes 
of  delay,  vexation,  and  expence,  jointly  or  even 
separately  considered. 

Take  for  examples  the  following  cases,  in 
which,  for  avoidance  of  preponderant  collateral 
injustice,  it  may  happen  that  the  security 
afforded  by  interrogation  ought  to  be  foregone  : 
that  is,  in  which  it  will  generally  or  frequently 
happen,  that  the  mischief  resulting  from  the 
application  of  the  security,  will  be  greater 
in  value  (probability  taken  into  the  account) 
than  any  mischief  that  can  take  place  for  want 
of  it. 

1.  Gases  where  the  delay  necessary  to  in- 
terrc^tion  may  be  productive  of  irreparable 
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damage  :  where,  for  example,  the  use  of  the 
evidence  is  to  ground  an  application  for  stop- 
ping 1.  expatriation  of  the  defendant,  for 
avoidance  of  justiciability,*  2.  exportation  of 
property  in  his   hands,  for  the  like   purpose, 

3.  deportation  for  the    purpose    of    slavery, 

4.  deportation  (the  person  a  female)  for  the 
purpose  of  wrongful  marriage  or  defilement,  or, 
6.  wrongful  destruction  or  deterioration  of  ano- 
ther's property,  by  operations  clandestine  or 
forcible.  To  form  a  ground  for  arrestatioD, 
seizure,  sequestration,  and  so  forth,  on  any  of 
these  accounts,  testimony  is  requisite.  If  time 
admit  of  the  subjecting  this  testimony  to  the 
scrutiny  of  judicial  interrogation,  so  much  the 
better ;  but  if  not,  better  that  it  be  received  and 
acted  upon  without  the  interrogation,  than  that 
any  such  irreparable  mischief  should  be  doncf 


*  A  case  for  the  writ  called  ne  exeat  regno,  in  En^U 
equity  practice. 

t  In  Eaglish  law,  in  all  the  cases  in  which  a  man  is  laid 
provisionally  under  restraint  pendente  lite,  the  testimony  on 
which  the  restriction  is  grounded  ii  in  the  uuintcrrogalMl 
form,  that  of  an  affidavit. 

For  B  debt  above  a  certain  value,  a  nian  is  liable  lo  be 
held  to  bail  (that  is,  arrested,  consigned  to  prison,  end  mm- 
fined  there  for  an  indefinite  time)  Dnless  he  finds 


who  engage  for  the  eventual  conBi^ment  of  his  persoii  U 
the  aame  fate.  The  testimony  requisite  to  gtounff  ibe  «mr- 
rant  for  this  purpose,  is  the  mass  of  sworn  but  unidl«r- 
TOgatcd  deposition  called  an  affidavit.  What  the  affidnil 
must,  tliough  only  in  general  terms,  assert,  is  the  Justice  cf 
the  claim:  but  what  it  need  not  assert,  nor  ever  doea  uteri, 
is  the  necessity  of  this  legal  infliction  to  secure  the  payment 
of  the  debt. 

In  some  cases,  a  man,  against  whom  another  has  a  churn, 
may  be  stopped  from  going  out  of  the  kingdom ;  and,  on  ibn 
occasion  likewise,  to  ground  an  application  for  this  pnipoae. 
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2.  Cases  where  the  benefit  of  the  security 
afforded  by  interrogation  may  be  outweighed 
by  the  expense  unavoidably  attached  to  the 
application  of  it :  as,  if  the  seat  of  the  judica- 
tory in  which  the  decision  is  to  be  pronounced, 
be  in  London  or  Paris,  and  the  evidence  of  the 
deponent  in  the  East  Indies. 

To  determine  the  preponderance,  as  between 
the  mischief  on  the  score  of  direct  injustice, 
and  the  mischief  on  the  score  of  collateral  in- 


an  affidavit  is  necessary.  But  ia  this  case  notice  must  be 
eiven,  such  as  will  in  general  enable  the  man  to  get  off.  So 
ID  case,  of  irreparable  destruction  meditated,  time,  such  as 
ia  gener&l  will  be  sufficient,  is  in  like  manner  allowed  him  to 
effect  it. 

In  neither  of  these  cases  is  the  person,  on  whose  unlntfr- 
rogated  deposition  the  act  of  power  is  grounded,  liable  to  be 
ever  subjected  to  interrogation  in  any  case. 

Ae  to  the  stoppage  of  efTects  ;  for  any  such  purpose  the 
law  affords  no  power  on  any  tenna. 

In  Scottish  procedure,  on  the  petition  of  an  alleged  credi- 
tor, any  person  may,  by  warrant  from  a  justice  of  the  peace, 
be  arrested  on  the  ground  of  hia  being  in  meditatione  fugm, 
and  committed,  until  be  Jinds  security  for  "  giving  suit  and 
presence  in  any  action."  But,  before  the  warrant  is  granted, 
ihe  petitioner  appears  before  the  justice,  and  is  examined 
upon  oath,  producing  a  written  account  of  the  particulars 
of  the  alleged  debt.  In  how  high  a  degree  this  mode  of 
procedure  ts  preferable  to  the  above  English  modes,  will 
appear  clear  enough  to  any  eye  that  is  not  averse  to  seeing 
it.*  The  fault,  as  is  well  observed  by  Mr.  Mac  Millan,  con- 
sists in  the  committing  the  alleged  debtor  to  prison  at  once, 
without  giving  him  an  opportunity  of  being  >ieard  by  the 
judge,  and  in  his  presence  being  confronted  with  the  adver- 
sary: but  this  injustice  is  common  to  English,  as  well  as 
Scottish  law. 
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convenience  in  this  shape,  will  be  matter  of 
detail  for  the  legislator,  and  under  him  for  the 


judge. 


istolary  mode,  or  by 
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judges  for  the  occasion  on  the  spot,  aflbrds,  for 
the  giving  the  evidence  the  benefit  of  this  se- 
curity, two  other  resources:  either  of  which, 
where  practicable,  will  be  preferable  to  the 
receipt  of  the  testimony  in  an  uninten'ogated 
state. 

As  to  the  case  of  vcvation,  independent  of 
expense;  examples  of  it  will  be  seen  to  more 
advantage  in  another  place ;  when  the  cases, 
where  it  is  proper  to  put  on  that  ground 
an  absolute  exclusion  upon  evidence,  come  to 
be  considered. 

Where,  for  the  avoidance  of  collateral  incon- 
venience in  the  shape  of  delay,  vexation,  and 
expense,  the  application  of  this  security  is  dis- 
pensed with;  the  following  rules  are  expressive 
of  the  conditiom  which  seem  proper  to  be  an- 
nexed to  the  dispensation.  1,  The  exemptioa 
ought  not  to  be  absolute  and  definitive.  The 
inconvenience  being  removed,  either  in  tola,  or 
to  such  a  degree  as  to  be  no  longer  preponde- 
rant, interrogation  ought  to  take  place  ;  either 
of  course,  or  at  the  instance  of  a  party  inte- 
rested, or  of  the  judge.  2.  In  a  case  where 
the  deponent  (he  who  has  been  deposing  in  the 
uninterrogated  form)  is  liable  as  above  to  inter- 
rogation; if  his  deposition  was  either  delivered 
in  the  ready-written  form,  or,  being  delivered 
in  the  oral  form,  was  committed  thereupon  to 
writing,  for  which  purpose  appropriate  paper  is 
employed ;  notice  of  the  eventuaj  interrogation 
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ought  to  be  inserted  (as  for  example  it  is  when 
ready  printed)  on  the  marRiB. 

For,  to  the  purpose  of  preventing  incorrectness 
and  incompleteness  (preventing,  in  a  word,  the 
testimony  from  being  rendered  deceptitious)  it  is 
material  that  the  deponent  shoula  be  pre-ap- 

Erised  of  the  scrutiny  which  it  may  contmually 
ave  to  undergo :  and,  for  making  sure  of  his 
being  thus  pre-apprised,  no  other  expedient 
can  be  more  effectual  than  this  simple  and  un- 
expensive  one. 

Section  III. — On  whom  ought  interrogation  to 

to  be  performable  ? 

On  whom?  Answer:  On  every  individual 
fifom  whom,  in  the  character  of  a  deponent, 
testimony  is  received :  saving  the  case  of  pre- 
ponderant collateral  inconvenience,  as  above. 

If,  at  his  own  instance,  at  the  instance  of  a 
co-party  on  the  same  side,  or  at  the  instance  of 
his  adversary,  the  testimony  of  a  party  (plaintiff 
or  defendant)  be  received ;  it  should  of  course, 
and  for  reasons  not  less  cogent  than  in  the  case 
of  an  extraneous  witness,  be  subjected  to  this 
scrutiny :  and  it  will  be  shown  elsewhere,*  that, 
in  no  instance,  in  any  of  the  above  cases,  should 
the  testimony  of  a  party  stand  excluded,  or  the 
measures  proper  and  necessary  for  the  extrac- 
tion of  it,  if  called  for  by  an  adverse  party,  be 
omitted :  any  more  than  in  the  case  of  an  extra- 
neous witness. 

•*    Official  evidence  presents  a  case  •in  which 
the  demand  for  interrogation  on  the  score  of 

^  Book  IX.  Exclusion.  Part  V.  Double  Accouht. 
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security  against  mendacity,  and  thence  against 
deception  and  misdecision,  will,  generally  speak- 
ing, be  at  its  minimum :  while  on  the  other  hand 
the  inconvenience,  in  respect  of  vexation,  may 
be  at  its  tnaiimum,  comparison  being  made 
with  individuals  whose  residenceis  at  no  greater 
distance :  inconvenience,  of  which  part  will  be 
to  be  placed  to  the  account  of  tbe  individual 
(the  officer),  part  to  that  of  the  public  service. 

But  unless,  by  being  placed  in  the  office  in 
question,  a  man  is  purified  from  all  the  infirmi- 
ties (intellectual  as  well  as  moral)  incident  to 
human  nature ;  in  the  instance  of  no  such  office 
can  the  exemption  from  this  security  be  with 
propriety  regarded  as  unconditional  and  de- 
finitive. 

Applied  to  official  testimony,  tbe  objection 
bears  with  considerably  greater  force  on  oral 
interrogation  than  on  scriptitious  ;  the  oral  being 
the  only  mode  of  the  two,  to  which  the  vexation 
and  expense  incident  to  attendance  (at  the  ju- 
dicatory), with  journeys  to  and  fro,  and  de- 
murrage, is  liable  to  be  attached. 

If  tbe  above  observations  be  j  ust,  the  practice 
of  £ngUsh  law  under  the  technical  system 
must,  incases  in  great  abundance  and  to  a  great 
extent,  be  radically  vicious:  favourable  to  incor- 
rectness, to  incompleteness,  to  mendacity,  to  con- 
sequentdeception  and  misdecision: — affidavit&i\' 
dence(i.e.  uninlerrogated  testimony)  being  receiv- 
ed, and  to  the  exclusion  of  interrogated  testimony 
from  the  same  individual, — on  the  main  question, 
in  a  class.of  causes  in  great  abundance  and  to 
a  great  extent, — and  in  causes  of  all  classes,  on 
those  iticidmtal  questions  by  the  determination 
of  which  the  fate  of  the  cause  is  liable  to  be. 
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and  frequently  is,  determined : — official  evidence 
received  without  the  security  afforded  by  inter- 
rogation, as  well  as  witliout  the  security  afforded 
by  the  eventual  subjection  to  that  punishment, 
which,  by  the  penal  consequences  attached  to 
a  violation  of  the  ceremony  of  an  oath,  is  hung 
over  the  head  of  mendacity  at  large  : — and  these 
securities  against  mendacity  removed  with  par- 
ticular care,  in  the  instance  of  that  class  of  offi- 
cial evidence  (I  speak  of  the  sort  of  judicial 
evidence  called  a  record),  each  article  of  which 
is  by  no  other  circiunstaiice  so  remarkably  and 
incontestably  distinguished  from  every  other 
species  of  official  evidence,  as  by  its  being  re- 
plete with  pernicious  falsehoods :  some  with 
facility  enough,  others  with  more  or  less  diffi- 
culty, capable  of  being  distinguished  from  the 
small  proportion  of  useful  truths  that  are  to  be 
found  in  it. 

Section  IV. — By  whom  ought  iiHerrogatmi  to  be 
performabk  ? 

To  whom  ought  the  power  of  interrogation  to 
be  imparted  ?  Answer ;  To  every  person  by 
whom  it  promises  to  be  exercised  with  good 
effect:  subject  always  to  the  controul  of  the 
judge,~but  for  which,  any  power  of  command 
might,  on  this  as  well  as  on  any  other  occasion, 
run  into  the  wildest  despotism. 

And  by  whom  is  it  likely  to  be  exercised 
with  good  effect  ?  Answer :  By  every  person 
in  whom  suitable  will  and  pouvr  are  likely  to  be 
found  conjoined.  Will,  the  product  of  adequate 
interest,  in  the  most  extensive  sense  of  the 
word  power,  consisting,  in  the  present  case,  of 
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appropriate  information,  accompanied  with  ade- 
quate ability  of  the  intellectual  hind. 

Of  the  extent  thus  proposed  to  be  given  to 
the  power  of  interrogation  the  propriety  stands 
expressed  in  the  following  aphorisms,  which 
seem  to  claim  a  title  to  the  appellation  of 
axioms. 

1.  For  every  interrogator,  in  whose  person 
adequate  interest  and  natural  power  unite,  an 
additional  security  is  afforded  for  correctness 
and  completeness,  and  thence  against  mendacity 
and  temerity  on  the  one  part  and  deception  and 
misdecision  on  the  other. 

2.  Against  the  admission  of  any  proposed  in- 
terrogator, no  objection  consistent  with  the  ends 
of  justice  can  be  raised,  on  any  other  ground 
than  that  of  mendacity-serving  suggestion,  or 
that  of  preponderant  collateral  inconvenience  in 
the  shape  of  delay,  vexation,  and  expense : 
placing  to  the  account  of  useless  delay  and  vex- 
ation every  proposed  interrogation,  that,  in  the 
judgment  of  the  competent  judge,  is  either  rrrc- 
levant  or  superfluous. 

The  individuals  in  whose  persons  these  requi- 
sites may  be  expected  are,  1.  The  judge  (in- 
cluding, in  English  jury  trial  procedure,  the 
jurymen,  as  well  as  the  directing  judge  or 
judges).  2.  Thepiaintitforplaintifts.  3.  The 
defendant  or  defendants.  4.  The  advocate  or 
advocates  of  tbe  plaintiff  or  plaintiffs.  5.  The 
advocate  or  advocates  of  the  defendant  or  de- 
fendants. 6.  In  some  cases  even  extraneous 
witnesses. 

There  is  a  species  of  procedure  in  which  there 
is  no  party  on  the  plaintiff's  side :  in  causes 
tried  under  this  species  of  procedure,  the  func- 
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tion  of  the  plaintiff  is  really  exercised  by  the 
judge. 

There  is  another  species  of  procedure,  in 
which  there  is  no  party  on  the  detendant's  side : 
in  causes  thus  tried,  the  function  of  the  de- 
fendant is  exercised  by  the  judge. 

In  causes  of  the  above  several  descriptions, 
the  number  of  possible  interrogators  suffers  a 
correspondent  reduction.* 

^  The  following  are  cases,  in  which,  if  there  be  inter- 
rogation at  all,  there  is  but  one  person  by  whom  it  can  be 
applied. 

The  occasion  may  be  non-litigious  or  litigious  :  and, 
being  litigious,  the  enquiry  may  be  to  be  performed  ex  parte^ 
(on  one  side  only),  or  reciprocally,  (on  more  sides  than  one). 

I.  Occasion  non-litigious :  an  individual  to  deliver  testi- 
mony; a  judge,  or  a  person  acting  on  this  occasion  and 
fuoad  hoc  in  the  character  of  a  judge,  to  receive  it :  and 
either  to  act  or  not  to  act  in  consequence. 

Examples.  1 .  Where  a  man  makes  application  for  money  at 
a  public  office,  as  in  England  at  the  Exchequer,  the  Bank, 
and  so  forth.  2.  Where  a  man,  in  the  view  of  gaining  ge- 
neral credence  for  certain  facts,  and  of  perpetuating  the 
remembrance  of  them,  comes  forward  of  his  own  accord, 
and  makes  a  solemn  statement  of  them  in  the  presence  of  a 
jndge :  as  in  England  in  the  case  of  a  voluntary  affidavit 
sworn  before  a  justice  of  the  peace.  3.  Enquiries  carried 
on  by  a  person  or  persons  in  the  character  of  judges,  for 
the  purpose  of  bringing  to  light  a  particular  class  of  facts, 
without  any  particular  view  to  individual  persons  in  the  cha- 
racter of  actors :  as  by  a  committee  of  either  house  of  par- 
liament, or  by  a  commission  of  enquiry  organised  by  the 
whole  legislature. 

In  all  these  several  cases,  if  the  propriety  of  interrogation 
be  supposed,  the  necessity  of  its  being  performed  by  the 
person  standing  quoad  hoc  in  the  station  of  judge,  follows 
of  course ;  there  being  no  person  else  to  perform  it:  In  the 
third  case,  the  interrogation  is  matter  not  of  propriety  only, 
but  necessity :  in  the  two  others,  whether  it  be  or  be  not 
Batter  of  propriety  belongs  not  to  the  present  purpose. 


When  the  list  of  characters  capable  of  bear- 
ing a  part  on  the  theatre  of  justice  is  complete, 
there  are,  of  proposed  deponents,  four  descrip- 


11.  The  occasion  liti^ous :  but  the  examinatioD,  as  yet  at 
least,  unilateTal:  on  one  side  only.  In  this  class  of  cases, 
the  nature  of  the  case  affords  but  one  person  in  a  condilioa 
to  be  subjected  to  the  operation ;  and  but  one  person  in  a 
condilioQ  to  perform  it,  viz.  the  judge.  This  case  admits  of 
the  following  modifications. 

1.  One  person  only  as  yet  appearing  to  be  interrogated, 
and  he,  as  yet  at  least,  not  fised  in  the  character  of  a  party, 
but  esamined  (at  least  for  the  present)  in  the  character  of  an 
extraneous  witness :  the  deponent  appearing  at  the  judgment 
seat,  either  spontaneously,  or  by  ordi^r  of  the  judge. 

Example. — A  dead  body  with  marks  of  violence  found  by 
two  persons  in  company.  One  of  them  gives  information  to 
an  officer  established  for  that  purpose  under  the  name  of  a 
coroner  :  the  coroner  by  his  warrant  procures  the  attendance 
of  the  other.  Both  of  them,  together  with  such  other  persons 
as  the  nature  of  the  case  indicates  as  likely  to  be  able  to  fur- 
nish information,  are  examined  with  a  view  of  finding  out  the 
cause  of  the  death.  What  may  happen  in  this  case  is,  that 
one  of  them  shall,  in  the  course  of  the  enquiry,  be  fixed  in 
the  character  of  defendant;  the  other,  in  the  character  of 
plaintiff.  Such,  accordingly,  was  tlie  result  in  the  case  of 
Captain  Donnellan,  executed  for  the  murder  of  Sir  Theo- 
dosius  Boughton  by  poison. 

2.  One  person  only  as  yet  appearing,  and  he  in  the  cha- 
racter of  a  plaintiff,  exhibiting  in  that  character  a  criminal 
charge  or  non-criminal  demand  against  a  person  not  as  yet 
appearing  or  having  appeared.  Examples  in  English  law : 
1.  In  regular  procedure,  application  to  ajustice  of  the  peace, 
by  a  person  complaining  of  an  assault,  for  a  warrant  to  cgm- 
pel  the  appearance  of  the  aisailant.  2.  In  summary  proce- 
dure, information  given  of  an  alledged  offence  to  ajustice  of 
the  peace,  to  ground  a  summons  or  warrant  for  compelling 
the  appearance  of  the  alledged  delinquent. 

3.  One  person  only  as  yet  appearing,  and  he  in  the  cbarac- 
ler  of  a  defendant :  the  function  of  plaintiff  being  (either 
throughout  or  in  the  first  instance)  united  to  that  of  ji 
Example :  in  Roman  law,  the  species  of  procedure  called 
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tions :  a  plsdntiff ;  a  defendant ;  a  witness  (viz. 
an  extraneous  witness)  called  on  the  plaintiffs 
side  ;  a  witness  called  on  the  defendant's  side. 

Proposed  interrogators,  to  each  proposed  de- 
ponent, seven.  When  the  proposed  deponent  is 
tiie  plaintiff;  1 .  the  judge  (including,  in  the 
case  of  jury  trial,  the  several  jurymen) ;  2.  this 
same  plaintiff's  own  advocate;  3.  any  defen- 
dant or  his  advocate;  4.  any  co-plaintiff  or 
his  advocate ;  5.  any  witness  called  by  this 
same  plaintiff;  6.  any  witness  called  by  any 
defendant;  7.  any  witness  called  by  a  co- 
plaintiff. 

From  hence,  mutatis  mutandis,  may  be  deter- 
mined the  correspondent  proposable  interroga-* 
tors  in  the  respective  cases  of  the  three  otfier 
descriptions  of  proposed  deponents.  Proposed 
deponents,  4 :  to  each  one  of  them,  proposed 
interrogators,  7 :  by  multiplication,  total  number 
of  cases  for  consideration,  28.^ 


mqwsUorialy  in  contradistinction  to  accusatorial^  which  pre- 
sents a  distinct  person  in  the  character  of  plaintiff. 

In  these  several  cases  likewise,  if  the  propriety  of  interro- 
gation be  supposed,  the  necessity  of  its  bebg  performed  by 
the  Judge  follows  of  course,  there  being  no  other  person  to 
perform  it. 

^  I.  A  plaintiff  deposing,  may  be  interrogated  by  or  in 
behalf  of  the  characters  following :  viz. 

1.  The  judge. 

2.  His  own  advocate. 

3.  A  co-plaintiff  or  his  advocate. 

4.  A  defendant  or  his  advocate. 

5.  A  witness  called  by  himself. 

6.  A  witness  called  by  a  co-plaintiff. 

7.  A  witness  called  by  a  defendant. 

II.  A  defendant  deposing,  may  be  interrog^d  by  or  in 
behalf  of  the  characters  folu)wing :  viz. 
1.  The  judge. 
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If  the  principle  above  laid  down  be  correct, 
(viz.,  that,  except  as  excepted,  every  interest 
ought  to  have  its  representative  iu  the  person  of 
an  interrogator)  a  consequence  which  follows  is 
— that,  of  the  above  eight  and  twenty  cdses  of 
interrogation,  in  so  many  as  under  any  system 
of  procedure  are  peremptorily  excluded  from 
having  place,  so  many  cases  of  incongruity 
stand  exemplified. 

English  common  law  procedure  exhibits  a 
multitude  of  difl'erent  modes  of  receiving  and 
collecting  testimony :  Roman  and  Rome-bred 
procedure  (including  English  equity,   English 


;  danc-     j 


2.  His  own  advocate. 

3.  A  co-defendant  or  his  advocate. 

4.  A  plaintiff  or  his  advocate. 

5.  A  witness  called  by  himseir. 

6.  A  witness  called  by  a  co-defendant. 

7.  A  witness  called  by  a  plainriff. 

III.  A  witness  (viz.  an  extraneous  witness)  called  by  the 
plainUfT,  may  be  interrogated  by  or  in  behalf  of  the  c' 
ters  following :  \iz. 

1.  The  judge. 

2,  The  said  plaintiff  or  his  advocate. 
S.  Another  plaintiff  or  his  advocate. 

4.  A  defendant  or  his  advocate. 

5.  Another  witness  called  by  the  piaintiiT  by  whotn  he  was 
called. 

6.  A  witness  called  by  another  plaintiff. 

7.  A  witness  called  by  a  defendant. 

IV.  A  witness  called  by  the  defendant,  may  be  interro- 
gated by  or  in  behalf  of  the  characters  follow'mg  :  riz. 

1.  Tliejudge. 

2.  The  said  defendant  or  his  advocate. 

3.  Another  defendant  or  his  advocate. 

4.  A  plaintitr  or  his  advocate. 

5.  Another  witness  called  by  the  plaintiff  by  wliom  he 
was  called. 

6.  A  witness  called  by  another  plaintiff. 

7.  A  witness  called  by  a  defendant. 
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ecclesiastical  court,  and  English  admiralty  court 
procedure)  another  multitude :  in  many,  or  most 
of  them,  the  list  of  proposed  deponents  and  in- 
terrogators is  more  or  less  different,  and  the 
difference  not  governed  by  any  consistent  regard 
(if  by  any  regard  at  all,)  to  the  grounds  of  excep- 
tion above  brought  to  view.  Of  these  estab- 
lished modes  of  practice,  that  all  are  wrong, 
"wU,  if  the  above  principle  be  correct,  be  found 
more  than  probable ;  that  all  are  right,  will  be 
found  absolutely  impossible. 

All  the  parties,  and  on  both  sides  of  the  cause, 
have  been  placed  upon  the  above  list  of  persons, 
on  whom,  m  the  character  of  witnesses  (each  of 
them  as  well  at  his  own  instance  and  at  the 
instance  of  a  party  on  the  same  side  of  the  cause, 
as  at  the  instance  of  any  party  on  the  opposite 
side  of  the  cause),  the  process  of  interrogation 
may  with  propriety  be  performed.  Under 
the  established  forms  of  procedure,  under  the 
general  rule,  (so  far  as,  in  the  midst  of  such  di- 
versity and  inconsistency,  any  thing  under  the 
name  of  a  general  riile  can  with  propriety  be 
spoken  of),  both  these  classes  of  proposed  depo- 
nents stand  excluded :  excluded,  if  proposed 
at  their  own  instance  or  that  of  a  party  on  the 
same  side,  on  the  score  of  interast ;  if  proposed 
at  the  instance  of  the  opposite  side,  excluded 
(principally  in  the  case  oi  a  defendant)  on  the 
grouna  of  vexation. 

But  on  the  ground  of  interest,  so  futile  is  the 
pretence,  that,  in  cases  where  to  any  amount  the 
impulse  of  sinister  interest  is  more  forcible,  the 
exclusionary  rule  is  itself  excluded  :  and  on 
the  ground  of  vexation,  when  the  vocation  is 
not  less  galling,  and  (by  reason  of  the  inferiority 
of  the  species  of  evidence)  attended  with  a  much 
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greater  probability  of  deception  and  misdecision, 
the  exclusion  on  this  ground  has  no  place  :  and 
moreover,  at  his  own  instance,  the  same  party, 
who  is  not  .admitted  in  the  guise  of  a  party, 
is  admitted  with  the  sinister  interest  acting  id 
full  strength  in  his  bosom,  under  a  variety  of 
disguises.* 

In  so  great  a  multitude  of  proposed  cases  for 
interrogation,  two  clusters  shall  be  here  selected 
for  special  explanation  :  the  case  of  the  advocate 
under  all  its  divers! Hcations,  and  the  case  of  the 
extraneous  witness  under  all  its  diversifications. 
The  other  cases  are  sufficiently  simple  to  require 
no  special  notice. 

In  case  the  second  of  the  twenty -eight,  it  is 
assumed,  that  a  plaintiff  ought  to  be  capable  of 
being  interrogated  by  his  own  advocate.  To 
an  English  lawyer  on  one  side  of  the  great  hall, 
the  necessity  of  the  admission  will  be  apt  to 
appear  so  palpable,  that  every  word  employed 
in  proof  of  it  would  be  so  much  thrown  away. 
But  on  the  other  side  of  the  same  hall,  the  doof 
of  the  evidence-collecting  judicatory  is  inexortt- 
bly  shut  against  the  interrogating  adiitjcate. 
as  well  as  against  every  other  interrogator 
but  the  imderling,  who  to  this  purpose  stands  in 
the  place  of  judge. 

In  the  case  of  interrogation  here  proposed,  are 
included  two  assumptions  :  the  proprietj'  of  ad- 
mitting as  the  representative  and  assistant  of^ 
party,  a  person  who  is  not  a  party ;  and  the 
propriety  of  his  being  a  professional  advocate : 
the  professional  advocate  being  of  course  under- 
stood to  be  included  under  the  appellation  of 
advocate. 

*  See  Book  tX.  Exct-usiox. 
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Of  the  occasional  admission  of  a  person  in  the 
character  of  an  assistant  to  the  party  (supposing 
it  a  case  in  which  admission  may  with  propriety 
be  given  to  the  party  himself^  the  necessity 
stands  demonstrated  by  the  following  causes  of 
infirmity  and  relative  incapacity,  under  which  a 
party  is  liable  to  labour :  1 .  Infirmity  from  im- 
maturity of  age,  or  superannuation.  2.  Bodily 
indisposition.  3.  Mental  imbecility.  4.  Inex- 
perience. 5.  Natural  timidity.  G.  Female  bash- 
fuhiess.    7.  Lowness  of  station,  in  either  sex. 

True  it  is  that  there  sits  a  judge,  whose  duty 
(it  may  be  said)  is,  on  this  occasion  as  on  others, 
to  act  as  an  advocate — not  indeed  on  either  side, 
but  on  both. 

But  on  the  part  of  an  advocate,  to  enable  him 
to  fulfil  his  duty  in  an  adequate  manner,  two 
endowments  are  necessary :  appropriate  infor- 
mation in  all  its  plenitude,  and  the  zeal  that  is 
necessary  to  turn  it  to  full  account.  On  the 
part  of  a  judge,  neither  requisite  (in  a  measure 
sufficient  for  all  causes,  or  even  for  the  general 
run  of  causes,)  can  on  any  sufficient  ground  be 
expected  :  much  less  both, 

In  the  particular  case  here  supposed,  the 
party  is  by  the  supposition,  present :  but  he  may 
be  absent,  and  that  unavoidably. 

Of  a  substitute  to  the  party,  the  necessity  is 
co-extensive  with  the  cases  where  the  attendance 
of  the  party  is  either  in  the  physical  or  the  pru- 
dential sense  impracticable. 

On  the  occasion  here  in  question,  as  on  other 
judicial  occasions,  the  necessity  of  giving  ad- 
mission to  a  professional  advocate  is  indicated 
by  the  following  considerations. 

1.  An  adequately  qualified  non-professional 
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and  gratuitous  assistant  or  substitute  would  not 
always  be  to  be  had. 

2.  In  so  far  as  appropriate  learning  is  neces- 
sary, (and  all  the  art  as  well  as  all  tlie  power  of 
the  profession  has  been  employed  for  ages  in 
rendering  tMat  necessity  as  universal  and  cogent 
as  possible),  a  non-professional  assistant  or  sub- 
stitute would  very  seldom  be  adequately  qua- 
lified. 

True  it  is  that  (so  far  as  matter  of  fact  only 
is  in  question)  neither  in  point  of  appropriate 
information  nor  in  point  of  zeal  can  the  profes- 
sional advocate  be  naturally  expected  to  be  so 
much  as  upon  a  par  with  the  friendly  and  un- 
paid substitute  or  assistant.  Though  in  prac- 
tice Judge  and  Co.  have  taken  too  good  care  of 
themselves  and  one  another  not  to  exclude  all 
such  odious  interlopers;  yet  the  exclusion  is  the 
result  of  positive  and  abusive  institution,  not  of 
the  nature  of  the  case. 

Besides  those  which,  as  above,  are  the  result 
of  arti^ce, — two  other  advantages  are,  on  the 
occEision  in  question,  naturally  enough  attendant 
on  the  intervention  of  the  professional,  in  con- 
tradistinction to  the  non -professional,  advocate  ; 
advantages  which  may  be  reckoned  as  such, 
eveii  with  reference  to  the  cause  of  justice. 

But  for  this  resource,  a  wrong-doer  may,  to 
the  prejudice  of  the  party  wronged,  possess  on 
this  occasion  two  advantages  of  a  very  oppres- 
sive nature :  the  advantage  of  the  strong  over 
the  weak  in  mind ;  and  the  advantage  of  the 
high  over  the  low  in  station.  In  a  cause  of  a 
doubtful  or  intricate  nature,  nothing  but  such  a 
union  of  talent  and  zealous  probity,  as  would  be 
too  great  to  expect  with  reason,  on  the  part  of 


an  ordinary  jiid|i;e,  more  especially  of  a  juryman, 
can  prevent  these  advantages  (even  in  a  separate 
Btate,  much  more  when  united, )  from  operating 
in  a  degree  highly  dangerous  to  justice.  But, 
unless  in  case  of  a  species  of  cormption  which 
is  not  of  tlie  number  of  those  over  which  fashion 
throws  its  veil,  the  advocate  is  the  same  to  ail; 
to  low  as  well  as  high. 

Unfortunately,  however,  in  this  supposition  ia 
included  the  being  in  a  condition  to  purchase 
such  high-priced  assistance :  and  the  great 
majority  of  those  who  have  need  for  justice,  are 
far  from  being  in  that  condition. 

But  though  the  advocate,  (whatsoever  may 
be  the  ascendant  attached  to  his  rank  in  the 
profession),  being  the  same  to  all.  will  not  be 
more  apt  to  make  an  abusive  application  of  it, 
to  the  advantage  of  the  high  and  opulent  (as 
such),  in  their  warfare  witli  the  low  and  indigent ; 
this  sort  of  impartiality  will  not  hinder  him,  it 
may  be  said,  from  employing  it  in  another  - 
manner,  more  directly  and  certainly  prejudicial 
to  the  cause  of  justice. 

Under  the  name  of  lirow-l/eatlng,  (a  mode  of 
oppression  of  which  witnesses  in  the  station  of 
respondents  are  the  more  immediate  objects),  a 
practice  is  designated,  which  has  been  the 
subject  of  a  complaint  too  general  to  be  likely 
to  be  altogether  groundless.  Oppression  in 
this  form  has  a  particular  propensity  to  alight 
opun  those  witnesses  who  have  been  called  on 
that  side  of  the  cause  (whichever  it  be)  that  has 
the  right  on  its  side  ;  because,  the  more  clearly 
a  side  is  in  the  right,  the  less  need  has  it  for 
any  such  assistance  as  it  is  in  the  nature  of  any 
such  dishonest  arts  to  administer  to  it. 

VOL.    r.  2  H 
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'  dw  assistance  of  a  professional  ad- 
^- UK  cause  of  justice,  where  such  as- 
■7  tu  be  had,  the  utility  is  grounded  in 
.■\i  wi  thiogs :  whereas  the  abuse  thu3 
t  iA;4  by  the  name  of  brmv-litating,  is  not, 
,  bo  seen,  altogether  without  remedy.* 
atiug  is  that  sort  of  offence  which 
I  be  committed  by  any  advocate  who 

;e  judge  for  his  accomplice. 

fH  rcjipect  of  appropriate  information  (with 
lotion  to  the  purpose  in  question),  under  the 
luchiucal  system  the  advocate  is  but  too  apt 
'y  be  deplorably  deficient :  the  advocate  seeing 
ikoUiiug  of  the  facts  but  through  the  medium  of 
4uuther  professional  man,  rich  in  opportunity, 
aud  prompted  by  interest  in  a  variety  of  shapes, 
to  misrepresent  or  intercept  them.  But  the 
sinister  advantage  which  the  technical  system 
has  contrived  to  give  itself  in  this  respect,  de- 
pends upon  the  fundamental  arrangement  by 
which  it  excludes  the  parties,  on  all  possible 
occasions,  from  the  converse  and  presence  of  the 
judge.  On  the  occasion  here  in  question,  the 
presence  of  the  party  in  question  is  supposed. 

In  the  particular  case  here  in  question,  tliat 
of  a  party  (the  plaintiff)  in  the  cause,  proposed 
to  be  interrogated  by  his  own  advocate ;  an  ob- 
jection, obvious  enough  in  theory,  grounds  it- 
self on  the  danger  of  prompting  or  suggestive 
questions,  in  a  word  of  mendacity-serving  in- 
formation. But  on  a  closer  examination  this 
danger  will  be  seen  to  lose  much  of  its  magni- 
tudef :  meantime  it  may  not  be  amiss  briefly  to 

*  Book  lit.  ExTRACTioir.  Chapter  5. 

t  Book  IH.  ExTBACTioK.  Chapter  3.  Suggeilive  ImUr- 

rogation. 
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observe,  that,  in  the  shape  of  actual  mischief,  it 
does  not  appear  to  have  been  felt  in  English 
practice. 

Compared  with  this  second  case  ;  case  ninth, 
(in  which,  the  deponent's  own  advocate  being 
still  the  proposed  interrogator,  the  party  pro- 
posed to  be  interrogated  by  him,  instead  of 
being  as  in  the  former  case  the  plaintiff,  is  the 
defendant),  presents  some  slight  diflFerence  : — in 
a  criminal  case,  especially  in  a  case  where  the 
punishment  is  raised  to  the  highest  pitch  of  se- 
verity, the  incitement  to  afford  mendacity- 
serving  information  in  the  shape  of  a  question 
is  in  itself  much  greater ;  at  the  same  time 
that  the  topic  of  humanity  presents  an  excuse, 
beyond  any  that  applies  in  the  other  case. 
But,  that  even  in  this  case  the  objection  is  not 
weighty  enough  to  be  preponderant,  will  be 
seen  in  the  place  referred  to  as  above. 

Be  this  as  it  may :  whether  for  this  or  for 
any  other  reason,  or  (what  is  on  all  occasions 
at  least  equally  probable)  without  any  con- 
sideration on  the  ground  of  reason ;  in  English 
criminal  law, — though  the  plaintiff,  under  the 
oame  of  prosecutor,  is  allowed  to  be  interro- 
gated by  his  own  advocate, — that  allowance  is 
tmt  extended  to  the  defendant.  But  an  observa- 
tion to  be  made  at  the  same  time  is,— neither 
it  he  allowed  to  be  interrogated  by  any  body 
else  :  he  tells  his  own  story  if  he  please* ;  but, 
however  deficient  it  may  be,  either  in  point 
of  correctness  or  completeness,  effectual  and 
anxious  care  is  taken  that  (in  this  way  at  least)  the 
deficiency  shall  not  from  any  quarter  be  supplied. 
Iq  twelve  out  of  the  eight  and  twenty  cases. 
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it  is  assumed  that  a  witness  ought  to  be  con- 
sidered as  capable  of  being  admitted  to  act  in 
the  character  of  an  interrogator,  i.  e.  to  put 
questions,  as  well  to  a  party  as  to  a  witness, 
on  either  side  of  the  cause. 

To  an  English  lawyer,  on  either  side  of  the 
great  Hall,  the  idea  will  be  apt  to  appear  too 
strange  and  visionary  to  have  ever  been  exem- 
plified in  practice.  It  was,  however,  in  com- 
mon practice,  at  any  rate  in  the  French  modifi- 
cation of  the  Roman  system  of  procedure,  in 
criminal  causes  of  the  most  highly  penal  class. 
CoTifrontation  was  the  name  of  a  meeting  which 
the  judge  was  in  most  instances  bound  to  bring 
about  between  the  prisoner  and  the  several 
witnesses  on  the  other  side— the  witnesses  by 
whom  he  was  charged  :  and,,  on  the  occasion  of 
such  meeting,  each  was  allowed  to  put  ques- 
tions to  the  other  :  the  judge  present,  and  (ex- 
cept a  clerk  for  minuting  down  what  passed) 
Lno  one  else. 
If  so  it  be  that  cases  may  happen,  in  which, 
in  the  most  highly  penal  class  of  criminal  cases, 
questions  put  by  an  interrogator  of  this  de- 
scription may  be  conducive  to  the  ends  of  jus- 
tice,— so  may  it  in  all  other  classes  of  criminal 
cases :  and  if  in  criminal  cases,  so  also  in  non- 
criminal. Whatever  maybe  the  demand  for  the 
use  of  it,  the  propriety  of  that  demand  will  not 
be  varied,  either  by  the  distinction  between 
most  highly  penal  and  least  highly  penal  cases, 
or  by  that  between  criminal  on  the  one  part, 
and  noil-criminal  on  the  other. 
Cases  are  not  wanting  in  which,  on  the  score 
of  the  direct  ends  of  justice  (in  other  words,  in 
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respect  of  the  merits  of  the  cause),  interrogation, 
if  performed  by  the  sort  of  interrogator  here  in 
question,  promises  to  be  more  efficient  than  if 
originating  from  any  other  source. 

A   contradiction,    real    or    apparent,    takes 

{ilace  (suppose)  between  the  testimony  de- 
ivered  by  an  extraneous  witness,  and  that  de- 
livered by  a  defendant  in  the  character  of  a 
witness,  a  plaintiff  in  the  character  of  a  witness, 
or  another  extraneous  witness,  called,  whether 
on  the  same  side,  or  (what  is  more  apt  to  be  the 
case)  on  the  side  opposite  to  that  on  which  the 
first  was  called.  By  reciprocal  interrogation,  in 
which  (on  one  side  or  on  both)  an  extraneous 
witness  takes  a  part,  truth  will  acquire  a  better 
chance  for  being  brought  to  light  than  it  could 
have  without  this  assistance :  the  seeming  con* 
tradiction  may  be  cleared  up,  or  the  incorrect 
testimony  shewn  to  be  so. 

True  it  is,  that  the  same  end  might  be  arrived 
at,  without  admitting  any  extraneous  witness 
to  perform  the  function  of  an  interrogator ;  viz. 
by  the  instrumentality  of  the  party,  or  his 
aovocate. 

But  in  the  case  in  question  it  is  only  by 
means  of  the  witness  that  the  party  can  be  ap- 
prised of  the  facts,  or  supposed  facts,  on  which 
the  questions  are  to  be  grounded.  By  inter- 
posing, between  two  individuals  to  whom  (if  to 
any  body)  the  facts  of  the  case  are  known,  an- 
other individual  to  whom  they  are  unknown ; 
besides  the  useless  consumption  of  time,  no 
help  to  truth  can  be  gained,  and  much  help 
may  be  lost. 

Both  were  present  (suppose)  at  the  same 
transaction :    how  prompt  and  lively  in  such  a 
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case  is  the  interchange  of  questions  and  replies 
on  both  sides!  How  instantaneously  the  pointi 
of  agreement  and  disagreement  are  brought  lo 
view!  How  instructive  is  the  titrportmnd  ex- 
hibited on  both  sides  on  the  occasion  of  sudj  a 
conference !  Of  tiie  advantage  possessed  by  the 
oral  mode  of  extraction  in  comparison  with  die 
epistolary,  miich  (as  will  be  seen)*  depends  on 
the  promptitude  of  the  responses — on  the  exclu- 
sion thereby  put  upon  mendacity- serving  Tcflet- 
tion  and  invention.  Interpose  between  the  two 
individuals  (both  privy  to  the  transaction)  an- 
other who  is  a  stranger, — both  the  advantages  in 
question  (viz.  the  promptitude  of  succession  as 
between  question  and  answer,  and  the  rtal  evi- 
dence furnished  by  deportment)  are  in  grew 
measure  lost. 

Other  cases  there  are,  in  which  the  regani 
due  to  the  interest  of  the  witness  himself  (the 
proposed  interrogator)  calls  for  the  admitting 
him  to  the  exercise  of  that  function. 

1 .  The  witness  happens  to  have  a  collatenl 
interest  in  the  matter  in  dispute.  In  the  testi- 
mony delivered  by  another  deponent,  (plaintiff, 
defendant,  or  extraneous  witness  on  either  side,) 
incorrectness  has  taken  place  to  the  prejudice 
of  such  collateral  interest.  The  testimony  (sup- 
pose) will  be,  or  is  liable  to  be,  divulgated  and 
recorded. — It  seems  unreasonable,  that,  from 
a  dispute  having  place  between  two  parties, 
a  third  should  suffer  an  irremediable  preju- 
dice. Here  we  sec  the  case  of  a  special  interest : 
and  an  interest  susceptible  of  almost  as  many 

"  Book  III.  ExTRACTioyi.  Chapter  8.  Modes  ef  InUrro- 
gation  compared. 
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diversifications  as  any  which  can  be  at  stake  in 
the  principal  cause. 

2.  His  reputation  for  veracity  is,  by  the  pro- 

Eosed  interrogator,  seen  to  be  put  in  jeopardy 
y  the  incorrect  statement  delivered  by  another 
witness,  as  above.  Why,  for  this  any  more 
than  any  other  injury,  should  a  man  stand  pre- 
cluded from  the  means  of  self-defence  ? 

Attacked  in  his  person,  the  law  would  not 
refuse  him  permission  to  defend  himself  on  the 
spot :  the  protection  which  it  grants  to  his  per- 
son, why  should  it  refuse  to  his  reputation? 
Here  we  see  the  case  of  a  sort  of  general  in- 
terest, the  interest  of  reputation :  or  (to  employ 
the  denomination  more  in  use  in  the  language 
of  evidence)  of  character. 

Causes  (says  an  objection)  would  at  this  rate 
grow  out  of  one  another,  and  thence  litigation 
without  end. 

Nay  (says  the  answer)  it  is  not  the  demand 
for  litigation,  it  is  not  injury,  that  would  in  this 
¥ray  be  increased  :  it  is  only  the  means  of  re- 
dress for  injury,  that  would  in  this  way  be 
afforded :  redress  rendered  incomparably  more 
leasy  and  effectual  than  at  present. 

It  is  not  by  the  fear  of  an  excess,  but  by  the 
fear  of  a  deficiency,  of  litigation,  that,  under  the 
fee-gathering  system,  this  undilatory,  unexpen- 
sive,  and  comparatively  unvexatious,  mode  of 
redress,  has  been  shut  out.  To  open  the  door 
to  such  explanations  would  be  to  rip  open  the 
belly  of  the  hen  with  the  golden  eggs.* 


*  In  case  of  supposed  perjury,  for  the  purpose  of 
eftntnal  forthcomingness  and  justiciability,  power  bas,  by  a 
special  law,  been  giren  to  the  judge  to  commit  the  suppoacd 


All  three  cases  being  accidental,  and  com- 
paratively extraordinary;  no  doubt  but  that  the 
admission  of  a  witness  to  the  faculty  of  interro- 
gation must  be  committed  to  the  discretion  of 
the  judge  ;  grantable  either  of  his  own  motion, 
at  the  instance  of  the  party,  or  at  that  of  the 
witness  himself,  according  to  the  nature  of  the 
case,  as  above. 

In  the  case  of  the  party,  liberty  of  interroga- 
tion is  a  matter  of  right :  since  a  case  cannot  be 
figured  in  which  it  ought  not  to  be  allowed. 
Of  the  several  distinguishable  descriptions  of 
witnesses,  if  to  any  one  it  were  matter  of  right, 
so  would  it  be  to  all :  the  consequence  might 
be  the  most  intolerable  confusion.     A  ynattifide 

perjarcr  on  the  spot,  and  to  order  prosecution  at  the  ex- 
pense of  a  public  Tund. 

So  far  so  g;Dod  ;  but  why  not  to  try  him,  and  convict  or 
acquit  him,  on  the  spot  ?  It  may  be,  that,  besides  the  evi- 
dence which  gave  birth  to  the  suspicion  in  the  bosom  of  the 
judge,  the  case  affords  other  evidence  whicli  is  not  ou  the 
spot;  in  that  case,  the  necessity  of  adjournment  is  tnanifest. 
But  a  stale  of  things  that  may  equally  be.  and  probably  most 
frequently  is,  exemplified,  is,  that  the  case  does  not  afford, 
nor  by  the  supposed  perjurer  would  be  so  much  as  pre- 
tended to  afford,  any  other  evidence.  In  that  state  of  things, 
the  impropriety  of  adjournment  is  equally  manifest. 

AAer  a  lapse  of  months,  hours  are.  in  the  postponed  trial, 
employed  in  greaier  number  than  the  minutes  that  woald 
have  been  suHicieut  on  the  impromptuaxy  one.  Meantinie, 
recollection  fades,  evidence  perishes ;  and  the  queslton 
whether  a  trial  shallso  much  as  take  place,  rests  on  thearbltrary 
decision  of  a  secret  tribunal ;  which  cannot  Icnoiv  more  of  tlie 
transaction,  and  may,  to  any  amount,  know  less,  than  the 
one  by  which,  to  so  much  advantage,  conviction  and  punish- 
ment might  have  been  made  to  attach  instanleneously  upoa 
the  offence. 

The  ends  of  justice  take  their  chance  :  but  fees,  the  ob- 
jects of  Judicature,  are  made  sure:  objects,  which  in  th<t 
other  case  would  uol,  or  at  lea^t  need  not,  liavc  existence. 
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plaintiff  or  defendant,  by  calling  in  adherents 
and  confederates  of  his  own  in  unlimited  num- 
berSy  might  swell  the  amount  of  delay,  vexa- 
tion, and  expense,  to  any  height. 

On(B  case,  that  of  a  party  (say  the  plaintiff), 
made  subjectable,  on  the  occasion  of  delivering 
his  testimony,  to  interrogation  by  a  person 
whom  he  is  about  to  call  in  the  character  of  an 
extraneous  witness,  affords  a  particular  objec- 
tion on  the  ground  of  the  danger  of  mendacity- 
serving  information.  By  the  supposition,  the 
witness,  the  extraneous  witness,  has  no  interest, 
no  avowable  and  rightful  interest,  in  the  cause. 
If  then  he  be  to  be  admitted  to  interrogate,  it  can 
only  be  in  the  character  of  an  advocate ;  an  agent 
of  the  party  whom  it  is  proposed  he  should 
interrogate.  But,  between  the  character  of  an 
agent  and  the  character  of  a  witness,  there  is 
a  sort  of  incompatibility :  on  the  part  of  an  agent, 
partiality  ought  to  be  supposed  ;  on  the  part  of 
a  witness,  impartiality  is  a  quality  that  ought 
to  be  cultivated  and  guarded  with  all  imaginable 
care.  To  admit  interrogation  from  such  a  quarter, 
is  to  incur  a  needless  danger  of  bias  or  of  menda- 
city on  the  part  of  the  extraneous  witness,  and 
thus  of  mendacity-serving  information  from  him 
to  the  plaintiff-deponent. 

Answer : 

1 .  From  a  man's  being  disposed  to  afford  that 
assistance,  the  affording  of  which  is  consistent 
with  the  laws  of  probity,  (viz.  affording  infor- 
mation in  a  direct  way  by  his  own  testimony, 
and  in  a  less  direct  way  by  questions  tending 
to  extract  information  from  another  person)  it 
follows  not  that  he  will  be  effectually  disposed. 
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or  BO  much  as  at  all  disposed,  to  afford  men- 
dacity-serving information. 

2.  Between  the  character  of  a  witness  for 
one  of  the  parties,  and  the  character  of  an  agent 
for  the  same  party,  there  neither  ought  to  be 
any  such  incompatibihty,  nor  is  in  general  in 
established  practice ;  at  any  rate  not  in  Knghsh 
practice.  A  man  known  to  be  an  agent  of  the 
party,  is  admitted  to  depose  at  his  instance,  and 
in  that  respect  on  his  behalf,  without  difficulty. 

3.  If  the  danger  on  this  score  were  serious 
enough  to  be  conclusive,  excluding  the  witness 
from  acting  in  this  case  in  the  character  of  an 
interrogator  would  not  suffice  to  obviate  it :  for 
so  long  as  any  other  person  alike  partial  to  the 
interest  of  the  plaintiff  (say  the  plaintiff-depo- 
nent's own  advocate,  say  a  fellow-plaintiff  or  hie 
advocate)  were  permitted  to  interrogate,  the 
same  sinister  end  might  be  compassed,  as  well 
by  the  witness's  communicating  the  proposed 
question  to  these  allowed  confederates,  as  by 
his  propounding  it  himself 

Thus  stands  the  matter  on  the  footing  ofiinit- 
ter  interest;  interest  prompting  the  individual  in 
question  to  promote  the  departure  of  the  depo- 
nent from  the  line  of  truth.  But  in  the  case  of 
an  extraneous  witness,  (considered  with  a  view 
to  his  appearance  in  the  character  of  an  interro- 
gator) there  exists  a  naturally-operating  tute- 
lary interest,  tending  to  engage  him  to  employ 
the  information  he  is  master  of  in  framing  ques- 
tions the  tendency  of  which  will  be  to  confioe 
the  testimony  of  the  deponent  within  the  pale 
of  truth.  The  deponent  has  been  delivering  his 
testimony :    the  extraneous  witness   has   had 
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communication  of  it,  or  heard  or  read  the  minutes 
taken  of  it :  a  passage  that  he  has  remarked  in  it 
strikes  him  as  deficient  (no  matter  from  what 
cause)  in  correctness  or  completeness  :  in  those 
respects,  one  or  both,  it  disagrees  with  the  tes- 
timony which  he  himself  has  delivered.  Inde- 
pendently of  all  personal  interest  (honest  or 
dishonest)  in  the  cause ;  what  desire  can  be  more 
natural,  what  more  general,  than,  by  questions, 
or  any  such  other  means  as  are  allowed,  to  in- 
terpose in  the  view  of  supplying  the  deficiency? 
Let  the  permission  of  satisfying  this  desire  be 
allowed,  a  sort  of  contest  springs  up,  a  sort  of 
combat  takes  place,  between  the  deponent  and 
the  interposing  witness  :  a  clashing  of  counter- 
assertions  and  counter-interrogatories ;  a  collision 
from  which  truth  and  justice  have  nothing  to 
fear,  everything  to  hope. 

Instead  of  this  immediate  coUision  between 
the  deponent  and  the  proposed  interrogating 
witness,  substitute  an  examination  performed 
by  the  party  interested  or  his  advocate,  without 
other  assistance  than  that  of  the  proposed  in- 
terrogating^ witness :  who  does  not  see  that 
this  operation  will  be,  comparatively  speaking, 
languid  and  ineffective  ?  Wlien  two  persons, 
each  a  percipient  witness  of  the  transaction  of 
which  they  both  speak,  stand  up  in  contradiction 
to  each  other,  the  guard  of  artifice  is  beat  down : 
mendacious  invention,  unable  to  find  apt  matter 
at  such  instantaneous  warning,  is  confounded, 
and  driven  into  self-contradiction,  or  self-con- 
demning silence.* 

*  The  same  reasons  will  serve  Ut  sliew  that  a  plaintiS',  m 
die  occasion  of  his  delivering  his  testimony,  should  be  sub- 
jtctible  to  iQterrogatioD,  even  by  or  to  behalf  of  a  fellow 


470  SECUBITIES.  [Hoot  II- 

For  the  deponent,  instead  of  the  plaintiff  (as 
above),  put  the  defendant ;  making  at  the  same 
time,  in  the  description  of  the  interrogator,  the 
correspondent  changes :  you  will  find  the  ar- 
rangement subjecting  him  to  be  interrogated  by 
the  three  other  sort  of  persons  proposed  in  that 
quality,  recommended  by  the  same  reasons. 

Such  and  so  various  are  the  descriptions  of 
persons  by  whom  it  may  be  of  advantage  to  the 
interests  of  truth  and  justice  that  the  process  of 
interrogation  should  be  performed.  Performed, 
and  to  what  purpose  ?  To  the  purpose  so  often 
mentioned,  viz.  that  of  making  what  provision 
can  be  made  for  the  completeness,  as  well  as 
correctness,  of  the  aggregate  mass  of  evidence. 

And  in  what  view  and  intention  were  these 
several  classes  of  persons  looked  out  for  ? — In 
the  view  of  collecting  the  requisite  stock  of  ap- 
propriate skill  and  appropriate  information ; 
whatever  skill  (derived  from  experience)  might 
reasonably  be  looked  for  as  requisite  and  suffi- 
cient for  the  purpose,  applied  to  whatever  infor- 
mation the  particular  circumstances  of  the  indi- 
vidual case  might  happen  to  afford. 

But  without  the  requisite  share  of  zeal  to 
put  those  means  into  action,  and  give  them  a 
suitable  character,  all  the  skill  and  all  the  in- 

plaiotifT.  If  the  interest  of  the  fellow -pi  ainlifT  coincide  with 
that  of  the  plaintiS*  who  is  about  lo  depose,  there  is  at  any 
rate  the  chance  of  additional  skill,  added  to  that  of  ad- 
ditional appropriate  ioformatiou;  if  the  interest  of  the  fellow- 
plainlifFis  different  in  aoy  respect  from  that  of  the  plaiutifT 
who  is  about  to  depose,  the  Eituation  of  the  fellow -ptainUff 
coincides  in  thai  respect  wilh  that  of  a  defendant  On  the 
score  of  danger  of  mendacitj-serving  information,  the  same 
objection  as  above  may  be  brought,  and  the  same  answH 
may  be  given  lo  it. 
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formation  imaginable  would  still  be  of  no  use. 
It  was  for  this  purpose  that  all  the  distinguish- 
able interests,  which,  in  each  individual  case, 
the  nature  of  the  case  might  happen  to  afford, 
were  carefully  looked  out  for :  for,  supposing 
any  one  such  interest  left  out,  and  the  case  so 
circumstanced  as  to  afford  a  fact  which  no 
other  but  that  interest  would  prompt  an  inter- 
rogator possessing  the  requisite  share  of  skill 
and  information  to  call  for, — the  necessary  con- 
sequence is  that  pro  tanto  the  mass  of  evi- 
dence remains  incorrect  or  incomplete :  and 
howsoever  it  may  fare  with  other  persons  hav- 
ing other  interests,  misdecision  and  injustice  to 
the  prejudice  of  the  possessor  of  that  interest 
will  oe  the  probable  consequence.* 

*  Whatever  be  the  number  of  persons  whose  interest  in  any 
shape  is  at  stake  in  the  cause,  each  having  a  separate  interest, 
and  demanding:  to  be  allowed  to  do  whatever  may  be  lawful 
and  necessary  for  the  support  of  such  his  interest  (be  his  de- 
mand positive  or  defensive),  there  is  as  much  reason  for 
acceding  to  one  such  demand  as  to  another.  Audi  alteram 
partem — ^hear  the  other  side — is  the  phrase  by  which  this 
aniTersally  applicable  ^nd  universally  undisputed  concep- 
tion appears  commonly  to  have  been  expressed :  such,  at 
least,  is  the  interpretation  which  that  maxim  requires  to  be 
put  upon  it,  ere  it  can  be  admitted  to  have  embraced  on  this 
ground,  to  their  full  extent,  the  exigencies  of  justice.  By 
altera  pars^  understand  every  separate  interest :  for  each  part, 
each  interest,  is  lUtera  with  reference  to  every  other.  Under 
audi  comprehend  the  giving  allowance  to  every  lawful  act, 
the  performance  of  which  is  necessary  to  the  support  of  each 
SDcn  interest  To  adduce  or  exhibit  sources  of  evidence,  is 
.one  such  act :  to  take  a  part  in  the  extraction  of  the  evidence 
from  the  several  sources  adduced,  by  whomsoever  adduced, 
is  another :  to  present  to  the  judge  observations  on  the  evi- 
dence so  extracted,  is  again  another.  In  any  given  cause, 
|f  the  allowance  of  any  ope  of  these  operations,  be  nec^ss^ 
to  justice,  so  is  that  of  every  other :  if  in  any  one  canse  the 


Thus  much  then  is,  I  flatter  myself,  pretty 
clearly  understood  :  viz.  that  when  all  the  inte- 


allowRncG  of  tbem  all  is  necessary  to  justice,  bo  is  it  in  every 
other,  ir,  among  three  operations  Euch  as  these,  to  all  of 
which  it  may  happen  to  be  necessary  to  justice  that  they 
should  be  respectively  performed,  there  be  any  one  which  is 
of  being  necessary  than  the  two  others,  it  is  the 
lentioned,  viz.  that  of  presenting  ohservatioos. 
The  testimony  of  Titiiis,  in  the  character  of  an  extraneous 
witness,  may  of  itself  be  so  correct  and  complete,  as  to  su- 
persede all  demand  for  skill  and  labour  to  be  employed  in 
the  oitraction  of  any  supplemental  testimony  from  the  same 
application  to  the  demand  may  at  the  same  time 
be  so  plain  and  obvious,  as  to  render  it  plainly  impossible  for 
it  to  receive  any  additional  persuasive  force  from  any  obser- 
vations that  could  be  grounded  on  it.  Scrutinized  or  unscni- 
tinized,  evidence  may  speak,  and  speak  sufficiently  for  ItMlf : 
but  in  a  question  of  fact,  observations  without  evidence 
would  be  a  discourse  without  a  subject. 

Such,  and  no  less  extensive,  is  the  import  which  it  seems 
necessary  to  give  to  this  most  familiar  of  all  judicial  adages, 
ere  it  can  be  rendered  commensurate  to  the  ends  of  justice  ; 
I  say  familiar,  for,  between  the  being  familiar  to  the  ear  of 
every  man,  and  the  presenting  a  clear  conception,  and  that 
the  same  conception,  to  the  mind  of  every  man,  there  is  (in 
most  questions  of  the  held  of  morals,  and  more  especially  of 
the  field  of  jurisprudence)  a  most  wide  and  lamentable 
difference. 

Very  different  is  the  import  affixed  by  the  professional 
lawyer  to  the  word  audience.  According  to  his  conception 
of  the  matter,  (at  least  as  far  as  conception  is  to  be  under- 
stood to  be  well  interpreted  by  practice),  there  is  indeed  a  one 
thing  needful  to  justice,  but  it  is  not  any  one  of  these  three. 

Let  every  party,  let  every  person,  who  claims  to  have  an 
interest  in  the  cause,  be  heard  by  counsel :  which  again, 
being  interpreted,  is,— let  matters  be  so  ordered,  that  every 
man,  on  pain  of  seeing  his  interest  perish,  shall  be  admitted 
(that  is,  shall  be  compelled)  to  employ  a  lawyer;  that  is. 
to  employ  a  multitude  of  lawyers  of  as  many  different  aorta 
as  possible,  to  make  their  observations  on  the  cause.  If  these 
observations  have  any  evidence  for  their  ground,  so  much  the 
better,  and  the  more  evidence  the  better;  because,  the  more 
evidence,  the  more  ample  the  ground  and  room  for  obsenra- 
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rests  at  stake  in  a  cause  are  comprehended,  and 
the  faculty  of  interrogation  allowed  to  the  pos- 
sessors of  those  several  interests  without  excep- 
tion, over  and  above  the  faculty  of  adducing 

(ions  :  if  labour  be  applied  to  the  extraction  of  the  evidence 
from  those  sources,  so  much  the  better,  and  the  more  labour 
the  better;  because  the  more  abundant  the  labour,  the  more 
abundant  the  source  of  reward.  Provided  they  are  accom- 
panied by  the  observationB,  (understand  always  fromlbe  pro- 
fetEional  quarter  above  designated),  any  or  all  of  them  may 
have  their  use :  but  without  all  these  documents,  or  any  of 
them,  the  observations  (provided  always  it  be  from  that 
quarter  that  they  come)  are  of  themselves  capable  of  answer- 
ing every  purpose  that  is  worth  providing  for:  without  the 
observations,  neither  any  one  of  them  nor  all  of  tbeu 
together,  have  any  claim  to  notice. 

But,  above  all  errors,  take  care  at  any  rate  not  t 
into  so  gross  a  one  as  that  which  for  pars  on  this  occ 
would  understand  party, — each  of  the  several  parties  in  the 
cause.  Unless  it  be  here  and  there  in  the  itation  of  witnesses, 
these,  of  all  others,  are  the  persons  who,  from  the  beginning 
to  the  end  of  the  cause,  are  neither  lo  be  seen  nor  heard  in 
it:  not  to  bear  a  part  in  the  extraction  of  the  evidence,  still 
less  for  the  purpose  of  presenting  observations  grounded 
on  it. 

Such  are  the  commands  of  scientifically-instructed  juEtice." 
Let  no  man,  on  any  occasion  on  which  it  is  possible  to 
prevent  his  being  heard,  be  heard  in  any  way  by  himself:  let 
every  man  be  compelled  to  be  heard  on  all  manner  of  occa- 
sions, and  in  alt  manner  of  ways,  by  counsel:  this  ia  the 
one  thing  needful :  so  counsel  be  but  beard,  what  he  has  to 
say  when  he  is  heard  is  of  minor  consequence  ;  and  bo  this 
one  thing  needlul  be  but  performed,  whether  there  be  evi- 
dence or  no  evidence,  and  whether  the  evidence  (if  there  be 
any)  be  correct  or  incorrect,  complete  or  incomplete,  is  not 
worth  a  thought  on  the  part  of  the  Judge :  understand  of  a 
judge  professionally  bred  and  instructed,  the  only  sort  of 
judge  who  is  entitled  to  the  name. 

Such  is  the  interpretation  put  upon  the  maxim  audialteram 
partem  by  the  professional  lawyer  ;  by  those  from  whose  lips 
interpretation  has  the  force  of  law.  Will  proof  be  asked 
for?    The  answer  is,  Circumtpict. 


such  testimony  as  they  themselves  may  happen 
to  have  it  in  their  power  to  adduce ;  the  best 
provision  is  made  that  can  be  made  for  correct- 
ness and  completeness  (so  far  as  information 
and  zeal  at  least  are  concerned) :  and  that,  on 
the  other  hand,  while  there  be  any  one  such 
interest  to  which  that  faculty  is  denied,  the 
provision  made  is  imperfect,  and  pregnant  with 
deception,  misdecision,  and  injustice. 

But  what  (I  think  I  hear  an  English  lawyer 
crying  out  and  saying)— what  is  all  this  but  a 
round-about  way  of  observing  that  in  every 
cause  cross-examination  ought  to  be  allowed? 

In  answer,  what  may  be  admitted  is,  that, 
towards  conveying  the  conception  above  meant 
to  be  conveyed,  this  word  (to  which  no  equiva- 
lent seems  to  be  afforded  by  any  other  language 
than  the  English)  does  more  than  can  be  done 
by  any  other  single  word  in  actual  use. 

What  on  the  other  hand  requires  to  be  obser- 
ved, is,  that,  had  this  word  and  no  other  been 
employed,  the  conception  conveyed  by  it  would, 
as  well  in  point  of  correctness  as  in  point  of 
completeness,  have  been  in  no  slight  degree  dis- 
cordant with  the  truth  of  things  ;  for. 

In  the  first  place,  the  salutary  effect  in  ques- 
tion will  be  seen  to  be  obtained  in  a  variety  of 
cases  in  which  no  such  operation  as  that  denoted 
in  English  practice  by  the  word  cross-examina- 
tion is  performed. 

In  the  second  place,  cases  will  be  seen  in 
which  an  operation  called  by  the  name  of  cross- 
examination  is  performed,  and  the  salutary 
effect  in  question  is  either  not  promoted  at  all, 
or  promoted  in  a  mode  and  degree  very  imper- 
fect m  comparison  with  that  which  is  generally 
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understood  as  attached  to  the  performance  of  the 
operation  so  denominated. 

There  is  another  and  a  perfectly  sufficient 
reason,  for  not  being  contented  with  saying  that 
cross-examination  should  be  allowed.  This 
work,  if  it  be  of  any  use  to  any  one  nation, 
may  be  of  no  less  use  to  any  other:  if  it 
be  of  any  use  to-day,  its  use  will  not  be  obliter- 
ated by  cycles  of  years  succeeding  each  other 
in  any  number.  If,  to  the  substance  of  the 
practice  denoted  in  the  English  language  by  the 
word  cross-examination,  there  be  attached  (as 
it  appears  to  me  there  is  attached)  a  virtue  in  a 
peculiar  degree  salutary  to  justice ;  it  would  be 
too  much  to  say  or  to  suppose  that  an  acquaint- 
ance with  the  language  of  this  small  part  of  the 
g^obe  is  indispensable  to  it ;  that  it  is  only  by 
understanding  English  that  a  man  can  under- 
stand what  is  necessary  to  justice. 

Thus  extensive,  and  in  themselves  occasion- 
ally almost  unbounded,  are  the  demands  pre- 
sented by  the  direct  ends  of  justice  :  the  latitude 
demanded  in  respect  of  the  number  of  persons 
to  be  admitted  to  the  faculty  of  interrogation,  to 
make  it  absolutely  sure,  that  of  the  persons 
(whatsoever  may  be  their  number)  having  each  a 
separate  interest  in  the  cause,  no  one  shall  be 
exposed    in   any   degree   to  suffer  for   want 

of  It. 

But  on  this  as  on  every  other  occasion,  the 
operations  prescribed  by  the  direct  and  ultimate 
ends,  find  their  necessary  limit  in  the  regard  due 
to  the  collateral  end;  of  justice.  On  this  As  on 
every  other  occasion,  care  must  be  taken — taken 
by  ihe  legislator,  and  discretionary  power  in 
conresponding  amplitude  allowed  by  him  to  the 

VOL.  I.  2   I 
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j  udge, — that,  for  the  avoidance  of  a  possible  mis- 
chief in  the  shape  of  a  misdecision,  a  certain  and 
immediate  mischief  be  not  admitted  to  a  pre- 
ponderant amount  in  the  shape  of  delay,  vexa- 
tion, and  expense.  But  for  this,  the  number  of 
persons  standing  together  on-  the  defendant's 
side  of  the  cause,  and  possessing  each  a  distin- 
guishable interest,  might,  by  the  nature  of  the 
cause,  be  every  now  and  then  swelled  to  such  a 
pitch,  that,  by  conjunct  operation  (with  or  with- 
out concert  and  conspiracy),  the  value  of  the 
service  demanded,  (how  considerable  soever,) 
might  eventually,  or  even  to  a  certainty,  be 
overbome  by  the  weight  of  the  delay,  vexation, 
and  expense  thus  attached  to  the  prosecution  of 
it ;  and  thus,  sooner  or  later,  (over  and  above  all 
the  collateral  inconvenience),  direct  and  certain 
injustice  to  the  prejudice  of  the  plaintiff's  side 
would  be  the  necessary  result. 

On  the  part  of  the  judge  exists  the  requi- 
site allotment  of  skill :  this,  provisionally  at 
least,  must  all  along  be  supposed.  At  the 
command  oF  the  judge  lies  the  whole  stock  of 
information  which,  in  each  individual  ease,  the 
nature  of  the  case  affords ;  for  this  may  all  be 
supposed:  understand  always,  in  so  far  as  the 
information  possessed  by  one  man  can,  to  this 
purpose,  be  deemed  with  propriety  to  be  in  pos- 
session of  another. 

In  the  exercise  of  judicature  in  every  country ; 
among  the  occupations  of  the  judge,  among  the 
obligations  which  the  judge  is  expected  to  fulfil, 
is  that  of  applying  that  skill  and  that  information 
to  the  discovery  of  the  truth  through  the  medium 
of  evidence.  If,  then,  interrogation  be  indeed, 
as  it  was  not  denied  to  be,  an  apt  instrument 
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for  that  purpose ;  why,  it  may  be  asked,  look  out 
for  any  other  bands  to  lodge  it  in  ?  What  is 
there  in  his  station  to  hinder  him  from  employ- 
ing it?  and  employing  it  to  the  utmost  advantage 
to  which  it  is  capable  of  being  employed  ? 

What  should  hinder  him  ?  Two  deficiencies : 
— deficiency  in  respect  of  two  out  of  three  en- 
dowments (not  to  speak  here  of  probity),*  the 
union  of  which  is  necessary  to  the  discharge  of 
this  function  to  the  best  advantage :  appropriate 
information,  and  zeal. 

!•  Appropriate  information:  for  the  faculty 
of  obtaining  possession  is  not  itself  possession  : 
to  have  a  chance,  and  but  a  chance,  of  possess- 
ing a  thing  some  days  hence,  is  not  the  same 
thmg  as  the  actual  possession  of  it  at  this  very 
instant :  information'  at  second  hand  is  not  the 
same  thing  as  information  at  first  hand.  These 
considerations  have  already  been  mentioned 
among  the  reasons  for  allowing  the  judge  to 
admit  a  witness  to  the  exercise  of  this  function, 
as  well  as  a  party  or  his  advocate. 

2.  In  the  article  of  zeal,  the  inferiority  cf  the 
judge,  as  compared  with  the  party,  is  not  less 
obvious  or  undeniable.  Equality  in  this  respect 
is  an  endowment  which  seems  hardly  to  be 

*  If,  on  the  part  of  the  judge,  improbity  (which  in  this 
case  will  be  a  determination  or  inclination  to  decide  in  fayour 
of  one  side  or  other,  in  opposition  to  the  dictates  of  justice) 
be  supposed ;  the  chance  in  favour  of  justice  is,  in  this  case, 
reduced  perhaps  even  lower,  than  if,  the  judge  being  excluded, 
the  right  of  interrogation  were  allowed  exclusively  to  the 
party  on  one  side.  For  the  judge,  by  the  supposition,  in 
point  of  affection,  is,  in  this  case,  what  the  party  would  be 
in  the  otlier :  and  for  giving  effect  to  his  sinister  views,  the 
judge  possesses  powers  of  which  the  party  is  destitute; 
powers  adequate  to  the  accomplishment  of  the  sinister  ends. 
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wished  for,  were  it  even  attainable ;  as  being 
incompatible  witii  that  characteristic  calmness 
and  impartiality,  for  the  want  of  which  no  ther 
endowments  can  atone.* 

In  tliis  general  point  of  view,  the  deficiency 
natural  to  the  station  of  the  judge  is,  indeed, 
sufficiently  obvious:  although  in  Roman  prac- 
tice the  recognition  of  it  has  not  had  any  such 
effect  as  to  have  produced  (except  in  a  compa- 
ratively narrow  case)  the  communication  of  any 
share  of  it  to  any  other  of  the  stations  in  the 
cause ;  that  of  a  party  or  that  of  an  extraneous 
witness. 

But  what  is  not  quite  so  obvious,  nor  is  yet 
altogether  unworthy  of  remark,  is  the  diiferent 
degrees  of  zeal  which,  in  causes  or  enquiries 
differently  circumstanced,  will  naturally  be  apt 
to  infuse  itself  into  the  station  of  the  judge. 

1.  In  one  class  of  causes,  and  that  more  nu- 
merous than  all  the  others  put  together,  his  zeal 
may  be  set  down  as  being  naturally  at  its 
mimmum.  This  is  the  class  of  causes  between 
man  and  man;  the  class  composed  of  non-cri- 
minal causes. 

'Not  but  that  even  here  the  indifference  so 


•  Another  remark:  toextort  the  Irulh  from  thebosom  of  anun- 
nillin^,  an  unscrupulous,  and  strong-minded  wilness,  is  Rmong 
the  most  of  difficult  tasks;  and  apre-eminent  degree  of  fitness 
for  it  13  one  of  tlie  brightest  and  rarest  accomplish  men  Is  that 
the  war  of  tongues  affords  to  natsial  talent  improved  by  prac- 
tice. The  judge  (as  such)  never  having  been,  by  any  motive 
force  equal  to  that  under  the  action  of  which  the  advocate  13 
continually  operating,  excited  to  those  exertions  which  arc 
necessary  to  the  exercise  of  that  fuoclion  with  a  superior 
degree  of  efficiency  and  success,  cannot  rcasouably  be  ex- 
pected to  be  on  a  par  in  this  respect  with  an  advocate  whose 
slock  of  experience  has  been  equally  abundant. 
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natural,  and  frequently  so  observable,  in  the  situ- 
ation of  the  judge,  may  be  referable  in  no  incon- 
siderable degree  to  a  collateral  and  not  altogether 
inseparable  cause  :  viz.  the  natural  state  of  pro^ 
cedure  under  the  technical  system ;  which,  in 
these  cases,  never  fails  to  afford,  on  some  term$ 
or  other,  to  each  of  the  persons  an  advocate,  or 
advocates:  one  sure  way  of  realising  which 
state  of  things,  is  the  refusal  to  listen  to  the 
party  unless  he  employs  an  advocate. 

In  this  state  of  things,  by  one  sort  of  interest, 
to  fhe  action  of  which  the  judge,  like  every  other 
man,  is  continually  exposed,  (viz.  the  interest 
corresponding  to  the  love  of  ease),  he  is  continu- 
ally urged  to  get  through  the  business  with  as 
litUe  trouble  to  himself  as  possible.  Here  then 
we  have  a  sinister  interest,  which,  (supposing  it 
to  stand  alone,  or  without  being  encountered  by 
any  interest,  acting  in  a  tutelary  direx^tion,  oS 
sufficient  force  to  overcome  it),  will  be  sufficient 
to  render  the  faculty  of  interrogation,  as  far  as 
he  is  concerned,  altogether  nugatory. 

In  the  view  that  will  come  presently  to  be 
taken  of  the  existing  modifications  of  technical 
procedure,  we  shall  see  this  sinister  interest 
acting  with  very  little  opposition  from  any  tute- 
lary one :  but  of  this  in  its  place. 

In  the  employment  of  this  instrument  to  the 
best  advantage,  the  advocate,  in  so  far  as  he  is 
admitted  to  wield  it,  has  an  obvious,  and  in  a 
considerable  degree  efficacious,  interest;  his 
bread,  in  many  cases,  depending  on  his  pro- 
fessional reputation ;  and  the  reputation  of  the 
advocate  having  a  natural  and  intimate  connec- 
tion with  the  success  of  the  client. 

In  this  interest,  the  judge,  it  is  evident,  has 
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not  the  smallest  sliare.  His  reputation  is,  indeed, 
in  a  certain  degree,  dependant  on  the  apparent 
justice  and  propriety  of  his  decisions ;  and  on 
their  actual,  in  so  far  as  their  apparent  depends 
upon  their  actual,  justice.  But  the  apparent 
justice  of  a  decision  grounded  on  a  body  of  evi- 
dence depends  upon  that  evidence :  depends 
upon  the  evidence,  not  as  it  might  have  been, 
but  as  it  is.  In  this  state  of  things, — so  long  as 
the  evidence,  as  collected  by  him,  does  not 
appear  to  be  either  incorrect  or  incomplete, — in 
what  degree  it  really  is  so,  is  to  the  mterest  of 
his  reputation  a  matter  of  indifference.  More- 
over, so  far  as  appearances  are  concerned,  every- 
thing depends  upon  publicity;  insomuch  that, 
supposing  perfect  secresy,  it  is  with  this  part 
of  the  business  as  with  every  other;  let  it  be 
done  as  well  as  possible,  or  as  ill  as  possible, 
his  reputation  is  exactly  in  the  same  state. 

2.  The  case  in  which  the  zeal  of  the  judge 
on  this  occasion  may  be  expected  to  be  found 
at  its  maj-imum,  is  that  of  the  species  of  pro- 
cedure already  described  under  the  name  of  in- 
quisitorial procedure  ;  a  case  which  compre- 
hends the  whole  of  the  criminal  branch, — in 
so  far  as  the  business  of  receiving,  collecting, 
and  investigating  the  evidence  against  the  de- 
fendant, rests  (especially  if  it  rests  exclusively) 
in  the  hands  of  the  judge,— without  any  co- 
operation, or  at  least  without  the  necessity  of 
any  co-operation)  on  the  part  of  any  other  per- 
son in  the  character  of  prosecutor  (the  name,  in 
this  branch,  given  to  tho*!e  who  act  on  the 
plaintiff's  side  of  the  cause). 

In  this  case,  that  in  the  article  of  zeal  there 
should  be  any  considerable  deficiency  on  the 
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part  of  the  j  udge,  will  not,  on  a  general  view, 
be  found  natural  to  the  case. . 

To  repress  his  activity,  the  same  vis  inertue^ 
the  love  of  ease,  is  operating,  in  this  as  in  .the 
other  case:  but  in  this  case  it  is  natural  to  it  to 
find  counter-forces  (and  these  adequate  to  the 
surmounting  of  it)  such  as  do  not  apply  to  that 
former  case. 

Here  is  an  end  to  be  accomplished ;  an  end 
which  (setting  aside  particular  and  casual  in- 
terests and  affections)  men  in  general  have  an 
interest  in  seeing  accomplished,  and  an  interest 
which,  in  some  degree  or  other,  is  pretty  gene- 
rally felt;  by  the  judge  himself,  along  with 
the  rest :  and  his  is  precisely  that  particular 
situation  from  which  tne  general  interest  will 
naturally  be  viewed  in  one  of  its  strongest 
lights.  To  accomplish  this  end  is  a  task  com- 
mitted, and  universally  known  to  have  been 
committed,  to  his  charge:    a  task  not  forced 

Xn  him,  but  voluntarily  accepted  by  him 
ig  with  the  other  functions  attached  to  his 
office :  his  reputation  for  professional  skill,  as 
well  as  industry,  is  attached  to  the  due  execu- 
tion of  this  power,  and,  in  the  case  of  real  delin- 
quency, to  the  successful  execution  of  it. 

Under  these  circumstances, — to  produce  a 
considerable,  and  in  general  an  adequate,  der 
gree  of  zeal  and  exertion  on  his  part, — neither 
to  excite  it  in  the  first  instance,  nor,  d/orti^i, 
to  keep  it  up,  is  any  such  interest  as  pecuniary 
interest,  in  the  shape  of  a  mass  of  fees  depend- 
ing in  any  way  upk)n  success,  necessary.  Of 
the  hunter  who  toils  the  whole  day  to  catch  a 
stag  or  a  fox,  whom  he  lets  go  as  soon  as  caught, 
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the  zeal  is  neither  awakened  nor  kept  up  by 
any  such  propect  as  that  of  fees. 

In  so  wide  a  field,  general  principles  of  ac- 
tion are  Uable,  in  certain  cases,  to  be  over- 
borne by  particular  ones.  But,  upon  the  whole, 
tliat  in  this  case  the  situation  itself  is  literally 
adequate  to  the  production  of  the  quantum  of 
zeal  requisite  for  the  effectual  discharge  of  the 
function,  directly  and  principally  attached  to  it 
(viz.  the  receiving,  collecting,  and  investigating, 
and,  by  means  of  the  instrument  of  interroga- 
tion, giving  correctness  and  completeness  to  it) 
at  least  in  so  far  as  the  operation  of  the  evi- 
dence tends  to  bring  about  the  conviction  of  the  ' 
real  delinquent,  seems  pretty  generally  testi- 
fied by  experience. 

In  this  view  may  be  cited,  1.  Under  the  Ro- 
man system,  the  conduct  of  the  business,  from 
beginning  to  end,  in  the  case  of  those  crimes 
of  high  degree,  which,  affording  no  individual 
prompted  by  peculiar  interest  to  take  upon 
himself  the  vexation  and  expense  attached  to  the 
station  of  private  prosecutor,  are  left  to  be  prose- 
cuted for,  as  well  as  decided  upon,  by  the  judge. 

2.  Under  the  English  system,  the  preparatory 
inquiry  conducted  by  a  justice  of  the  peace, 
in  the  case  of  a  crime  of  the  rank  of  felony. 

3.  Under  the  same  English  system,  the  en- 
quiries conducted  by  tribunals  organized  on 
special  occasions  for  special  purposes :  whether 
by  the  authority  of  either  house  of  parliament, 
under  the  name  of  a  committee  ;  or  under  the 
authority  of  the  whole  legislature,  under  the 
name  of  a  commission  of  enquiry. 

Excess   rather  than  defect  of  zeal    has  in 
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these  cases  been  the  more  fre(}uent  topic  of 
complaint.  In  the  case  of  that  tnbunal  (the  in- 
quisition) to  which  the  denomination  of  this 
species  of  procedure  has  become  attached, — as  H 
it  were  the  only  tribunal  in  which  the  two  func- 
tions of  prosecutor  and  judge  had  ever  been 
united, — ^the  complaint  has  risen  long  ago  to  a 
height  become  proverbial. 

It  is  from  the  abuse  made  of  the  faculty  of 
interrogation,  on  the  occasion  of  its  being  ap- 
plied to  the  disastrous  purpose  there  in  view, 
that  criminals  of  all  sorts,  co*operating  in  this 
way  without  the  need  of  concert — criminals  of 
all  sorts,  with  their  accomplices  after  the  fact, 
and  abettors,  of  all  sorts — ^have  taken  occasion  to 
labour,  and  with  but  too  much  success,  in  de- 
luding the  public  mind,  and  setting  it  against 
the  application  of  the  same  instrument  to  the 
most  necessary  purposes :  laboured,  and  with 
as  much  reason,  and  even  appearance  of  reason, 
as  if  their  endeavour  had  bcMsn  to  stamp  the  like 
infamy  upon  the  power  of  judicature  itself,  or 
upon  the  use  of  the  interrogative  mood  as  ap- 
plied to  any  of  the  other  common  purposes  of 
social  intercourse. 

Though  interrogation  by  the  parties  is  of  it- 
self, in  general,  a  more  effectual  security  than 
interrogation  by  the  judge,  the  former,  never- 
theless, does  not  supersede  the  latter.  - 

Though,  in  respect  of  special  information  ap- 
plying exclusively  to  the  facts  appertaining  to 
the  individual  cause  in  hand,  the  parties  will 
(one  or  other,  or  both  of  them)  be  better  quali- 
fied for  the  task  than  the  judge ;  yet,  in  many 
instances,   the  superiority  of  general  informa* 
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tion,  discernment,  and  promptitude,  naturally 
resulting;  from  the  superiority  of  experience, 
will  enable  liim  to  bring  to  light  facts,  for  want 
of  which  the  testimony  would  have  been  incom- 
plete, or  mendacity,  if  employed  by  the  wit- 
ness, would  have  escaped  detection.  In  no 
case,  it  is  evident,  can  such  assistance  be 
deemed  superfluous  :  but  there  are  various  cir- 
cumstances by  which  the  demand  for  it  may  be 
increased  :  if  there  be  any  deficiency  in  point 
of  intelligence  or  exertion  on  the  part  of  the 
advocate  on  either  side  :  if  on  either  side  there  be 
no  advocate,— and  the  party  (by  mental  weak- 
ness the  result  of  sex,  age,  bodily  indisposi- 
tion, want  of  education,  natural  dulness,  and  so 
forth)  be  in  any  particular  degree  disqualified 
from,  conducting  his  own  cause  with  due  ad- 
vantage. 

As  to  zeal;  though  in  this  point  the  judge 
cannot  reasonably  be  expected  to  be  upon  a 
par  with  the  party  interested  ;  yet,  with  the  ad- 
vantage of  professional  education  and  experi- 
ence, a  much  inferior  degree  of  exertion  will 
frequently  enable  him  to  render  much  more 
effectual  service :  so  that,  upon  the  whole,  in 
the  character  of  an  interrogator,  the  judge, 
though  but  an  inadequate  substitute,  may,  with 
reference  to  the  party,  be  deemed  an  indispen- 
sable assistant. 


Section  V. — Afftctioiis  of  the  Several  proposed 
interrogators  and  respondentx  towards  each  other, 
hmvfar  presumable. 

Such  or  sucha  person  in  the  character  of  an  in- 


CtaAF.  IX.]  INTERROGATION.  49 1 

tern^tor,  shall  it  be  permitted  to  him  to  inter^ 
rogate  such  or  such  another  person  in  the  character 
of  a  proposed  respondent  ?  To  settle  the  answers 
to  these  several  questions  is  one  practical  use  of 
the  double  list  of  proposed  respondents  and 
interrogators. 

But,  in  judicial  practice,  rules  have  been 
g^unded  on  the  supposed  affections  of  this  or 
diat  person  in  the  character  of  a  respondent,  to 
this  or  that  other  person  in  the  character  of  an 
interrogator,  or  vice  versd:  rules  prohibiting  or 
allowing  such  or  such  a  mode  of  interrogation 
in  the  several  instances. 

Here  then  we  have  another  practical  use  of 
the  list :  enquiring  into  the  nature  and  solidity 
of  the  grounds  for  ascribing  to  such  or  such  a 
situation  such  or  such  a  state  of  the  affections ; 
and  thence  into  the  propriety  of  the  prohibitions 
and  permissions  respectively  administered  by 
these  rules. 

In  most  instances  we  shall  find  ground  for  a 
presumption,  ascribing  to  a  party  in  one  of  these 
situations,  with  relation  to  a  party  in  such  or 
such  another  of  these  situations,  such  or  such  a 
state  of  the  affections.  But  in  each  of  these 
instances  it  will  be  manifest,  that,  from  one  cause 
or  another,  such  presumption  is  liable  to  fail : 
from  which  inconclusiveness  and  uncertainty,  fol- 
lows, in  every  instance,  the  impropriety,  whether 
of  prohibition  or  of  permission,  if  established  by 
any  such  peremptory  and  ^unbending  rule. 

1.  Proposed  respondent  an  extraneous  wit- 
ness called  by  the  plaintiff;  proposed  interne- 
tor,  the  plaintiff  or  his  advocate. 

The  superior  probability  is,  that  the  affections 


of  the  proposecl  respondent  are  either  neutral, 
or  favourable  as  towards  the  side  from  which 
the  interrogation  proceeds.  For,  supposing  the 
party  to  have  his  choice  of  witnesses,  he  will 
pitch  upon  such  as  he  expects  to  6nd  favourable 
to  him,  or  at  least  neutral :  he  will  avoid  calling 
such  as  he  expects  to  find  adverse.* 

*  Independently  too  of  all  otlivr  causei  of  favourable  par- 
tiality, there  is  something  in  the  relation  between  party  and 
witness  that  bas  a  tendency  to  conciliate  the  affections  and 
vrishes  of  a  witness  to  the  side  of  that  party  by  whom  his 
testimony  is  called  in. 

).  Contidence,  as  being  a  maik  of  esteem,  has,  by  lh« 
force  of  sympathy,  a  tendency  to  produce  ^ood  will  on  the 
part  of  the  individual  towards  whom  it  manifests  itself. 

2.  In  proportion  to  the  importance  of  the  cause  to  the 
party,  and  of  the  evidence  to  the  cause,  the  witness  is  placed 
by  the  party  in  a  situation  of  superiority  tvi:h  relation  to 
himself,  himself  in  a  situation  of  dependence  with  reference 
to  the  witness.  A  species  of  power,  with  the  pleasures  at- 
tendant on  that  possession,  is  thus  conferred  upon  the  wit- 
ness, and  conferred  upon  him  by  the  party.  Hence  noother 
source  of  good  will,  produced  by  the  power  of  sympathy. 

3.  In  proportion  to  this  double  importance,  is  that  of  the 
part  which  the  witness  is,  by  the  choice  thus  made  of  him  by 
the  party,  enabled  and  called  upon  to  act.     A  species  of  dis- 

■  tinction,  a  situation  of  honour,  is  thus  conferred  ujkmi  the 
witness,  and  conferred  upon  him  by  the  party,  as  before. 
Hence  another  cause  of  good  will,  produced  by  the  power  of 

■  sympathy,  acting  in  the  shape  of  gratitude, 

4.  Where  witnesses  are  called  in  on   the  same  side  in 

'  numbers,  a  sort  of  party  is  formed,  animated  by  the  spirit  of 
party,  and  a  sort  of  social  and  more  extended  sympathy  is 
thus  generated,  and  adds  its  force  lo  that  of  the  personal 
sympathy  of  which  the  individual  is  the  object.  This  effect 
will  of  course  be  the  more  conspicuous  where  the  cause  iuelf 
Iiasanythinginitofapublic  or  semi-public  nature:  where,  in- 
stead of  an  insulated  individual,  an  entire  class  (more  or  leu 
extensive)  has  a  direct  and  common  interest  in  the  event. 
But  even  when  there  is  no  common  interest,  it  does  not  follow 
that  the  effect  will  not  be  produced.     In  an  election  riot,  a 
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But  this  probability^  such  as  it  is,  is  mani- 
festly much  exposed  to  feilure.  It  is  not  of  course, 
and  always,  that  a  party  has  amy  such  choice  of 
witnesses:  those  cases  which  afford  no  such 
choice  are  the  most  apt  to  be  productive  of  l^al 
dispute.  Of  whatever  number  of  distinct  facts 
it  may  be  necessary  to  the  plaintiff  to  prove,  if 
there  be  a  single  one  whicn  cannot  be  proved 
by  any  other  evidence  than  the  testimony  of  a 
witness  rendered  adverse  to  himself  by  any 
repugnancy  of  interest  or  cause  of  antipathy,  or 
(what  comes  to  the  same  thing)  rendered  amica- 
ble towards  the  defendant  by  any  tie  of  interest 
or  sympathy ;  he  must  either  ^ve  up  his  right 
altogether,  or,  instead  of  finding  the  road  to 
information  smoothed  by  the  neutrality  or  sym- 
pathy  of  the  proposed  respondent,  find  it  ob- 
structed by  his  ill  will  and  reluctance. 

2.  Proposed  respondent  an  extraneous  wit* 
ness  called  by  the  defendant ;  proposed  interro- 
gator,  the  defendant  or  his  advocate. 

Under  these  different  names,  to  the  purpose 
here  in  question,  this  second  case  is  in  substance 
the  same  as  the  first. 

3.  Proposed  respondent  a  plaintiff;  proposed 
interrogator  a  co-plaintiff  or  his  advocate. 

Here  the  presumption  is,  that  the  affections  of 
the  proposea  respondent  are  not  merely  neutral, 
but  highly  favourable  to  the  proposed  mterroga- 
tor,  and  vice  versA :  because  here,  in  respect  of 
the  cause  itself,  is  a  declared  conmiunity  of 
interest. 

ptsser-by,  teeing  an  affray,  resolres  to  hare  a  share  in  it : 
before  he  began,  it  may  have  been  a  matter  of  indifference  to 
him  with  which  side  he  should  take  part,  bat  he  will  not 
shout  Blue  or  Yellpw  the  lets  lustily  afterwards. 
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In  this  third  case,  the  presumption,  it  is  evident, 
is  much  stronger  than  in  either  of  the  twofomier. 

But  here  also  it  is  liable  to  failure.  1 .  Under 
the  apparent  bond  of  union,  an  original  oppo^- 
tion  of  interests  may  be  concealed.*  2.  The 
declared  interest  which  the  proposed  respondent 
has  in  common  with  the  proposed  interrogator, 
may  be  outweighed  by  some  undeclared  atui 
secret  opposite  interest :  or,  between  the  pro- 
posed interrogator  and  a  party  or  parties  on  the 
otherside  of  the  cause,  collusion  may  have  place-t 

4.  Proposed  respondent  a  defendant :  pro- 
posed interrogator  a  co-defendant  or  his  ad- 
vocate. 

Presumption  here  the  same  as  in  case  3 : 
causes  of  failure  also  the  same.  But  in  this 
fourth  case  the  presumption  is  weaker ;  ll»c 
existence  of  a  cause  of  failure  being  more  pro- 
bable. For,  without  his  own  consent,  no  man 
can  be  made  a  plaintiff;  any  man  a  defendant. 
Into  the  station  of  defendant  it  rests  with  any 
individual  in  the  character  of  plaintiff  to  force 
any  number  of  individuals  actuated  by  mutually 
opposite  interests. 

5.  Proposed  respondent  a  witness  called  by 
the  defendant :  proposed  interrogator  the  plain- 
tiff or  his  advocate. 

Here  the  presumption  is,  that  the  affections 

*  Example  in  cicili.  Two  persons,  each  in  tlie  characlrr 
of  creditor,  join  in  miLklng  a  demand  upon  s  Cestammluj 
executor  or  other  manager  of  an  insufEcient  fund  :  it  it  tbe 
interest  of  each  that  the  other  should  fail  in  the  proof  of  lit* 
debt. 

t  Example  in  crim I na/i.  Two  pertons  join  in  ih«  proBC- 
cution  of  a  '  upposed  criminal :  one  of  them,  for  nooer  or 
through  compassion,  is  secretty  determined  to  endeavour  tp 
bring  about  the  acquJUal  of  the  defendant. 


Chap.  IX] 


INTEHUOQATION. 


495 


of  the  proposed  respondent  are  adverse  to  the 
proposed  interrogator.  But,  under  the  first 
case,  it  may  already  have  been  seenin  how  high 
a  degree,  in  tlie  present  case  also,  that  rule  is 
exposed  to  failure. 

6.  Proposed  respondent  a  witness  called  by 
the  plaintiff:  proposed  interrogator  the  defend- 
ant or  his  advocate. 

What  belongs  to  this  sixth  case  may  be  seen 
in  what  has  been  said  of  the  last  preceding 
one. 

7.  Proposed  respondent  a  defendant:  pro- 
posed interrogator  the  judge. 

Here  the  presumption — the  first  presumption 
at  least— is,  that,  as  towards  the  defendant,  the 
aiFections  of  the  judge  are  neutral. 

But  where  the  case  has  been  a  criminal  one, 
and  more  particularly  of  the  most  highly  penal 
class,  under  the  secret  modes  of  enquiry  which 
have  been  generally  in  use  in  the  Roman  school ; 
the  judge,  in  many  instances,  uniting  to  that 
neutral  the  partial  function  of  plaintiff;  a  suspi- 
cion that  has  trod  fast  upon  the  heels  of  that 
presumption  is,  that  an  occasional  wish  has 
place  on  the  part  of  the  judge,  (whether  in  pro- 
secution of  his  own  inclinations  or  those  of  some 
other  member  or  members  of  the  government), 
to  find  pretences  for  misdecision  to  the  prejudice 
of  the  defendant's  side. 

After  the  above  exemplifications,  the  extension 
of  the  enquiry  to  the  several  other  diversifica- 
tions of  which  the  relation  as  between  proposed 
respondent  and  proposed  interrogator  is  sus- 
ceptible, will,  it  is  imagined,  be  found  to  present 
but  little  difficulty. 
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Section  VI. — Dist'mction  between  amicable  inta-- 
rogaiion  and  interrogation  ex  adverso. 

Not  for  completeness  only,  but  for  correctness 
likewise,  suggestion  ab  e.Ttn)  such  as  it  is  of  the 
nature  ofinterrogation  to  afford,  and  occasionally 
perhaps  almost  any  suggestion  that  it  is  in  the 
power  of  interrogation  to  afford,  may  be  neces- 
sary ;  and  this,  whatever  may  be  the  state  of 
the  interests  or  affections  of  the  respondent,  as 
towards  the  person  by  whom,  or  in  whose  behalf, 
he  is  interrogated. 

It  may  be  necessary,  where  the  affections  of 
the  respondent  are  indifferent,  or  even  partially 
favourable,  as  towards  the  interrogator:  for,  on 
any  ordinary  occasion  on  which  you  seek  for  in- 
formation (if  the  subject  be  of  a  certain  latitude) 
apply  to  your  most  intimate  friend — let  him  be 
fluent  in  speech  as  well  as  communicative  in 
disposition — how  seldom  will  it  happen  that  a 
single  question  (how  comprehensively  soever 
framed)  will  be  sufficient  to  draw  from  him  all 
the  information  you  wish  to  receive ! 

Interrogation  from  an  interrogator  between 
whom  and  the  respondent  the  affections  are  in 
either  of  these  states,  may,  to  distinguish  this 
case  from  the  opposite  one,  be  termed  amicable 
interrogation. 

But  the  case  in  which  the  demand  for  this  se- 
curity is  by  far  the  stronger  and  more  conspicu- 
ous, is  that  where  between  the  two  interlocutors 
there  existsacontrarietyofinterests  or  affections. 

Interrogation  in  this  case  may  be  termed 
adverse  interrogation :  interrogation  e.v  adverso  or 
ex  opposito. 
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In  a  former  section,  different  descriptions  of 
persons,  in  considerable  and  almost  indetermin 
tate  variety,  have  been  brought  to  view,  as 
being  upon  occasion  capable  of  rendering  service 
to  justice  by  contributing  to  the  extraction  of 
the  light  of  evidence :  in  particular,  the  parties 
on  both  sides  (with  their  representatives),  the 
judge,  and  extraneous  witnesses. 

In  the  language  of  English  law,  there  are  two 
descriptions  of  persons,  and  but  two,  from  the 
consioeration  of  whose  relation  to  the  cause  the 
operation  of  interrogation  or  examination  receives 
a  particular  denomination.  When  the  deponent 
(being  an  extraneous  witness)  is  interrogated  ^t 
the  instance  of  the  party  by  whom  his  testimony 
was  called  for,  he  is  said  to  be  examined  in  chief — 
his  examination  is  stiled  the  examination  in  chief: 
when,  immediately  after  such  his  examination  in 
chief,  he  is  interrogated  on  the  part  of  a  party 
whose  station  is  on  the  opposite  side  of  the 
cause,  he  is  said  to  be  cross-ejcamined :  the  ex«^ 
luuination  is  termed  his  cross-examination. 

Attached  in  general  to  the  circumstance  of  his 
being  examined  by  that#side  of  the  cause  by 
and  from  which  his  testimony  was  called  for,  is 
the  notion  of  his  affections  being  favourable  to 
that  side  of  the  cause,  and  thence  of  a  willing* 
ness  on  his  part  to  give  a  correspondent  shape 
and  complexion  to  his  responses.  Attached  in 
like  manner  to  the  circumstance  of  his  being 
examined  on  that  side  of  the  cause  which  is  op« 
posite  to  that  by  and  from  which  his  testimony 
was  called  for,  is  the  notion  of  his  affections 
being  unfavourable  to  that  side  of  the  cause,  and 
of  a  corresponding  adverse  shape  and  compleximi 
given  to  his  responses. 
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And,  from  this  supposition,  practical  rules  of 
no  slight  importance  have  been  deduced. 

Were  this  notion  uniformly  correct,  then,  and 
in  that  case,  examination  ex  advtrso  would  be 
synonymous  with  cross-examination.  But  we 
have  already  seen  how  far  this  notion  is  from 
any  such  uniform  correctness. 

To  the  supposition  of  an  agreement  or  dis- 
agreement of  interests,  that  of  a  correspondent 
relation  of  affections  naturally  attaches  itself. 
Concerning  this  relation  (of  whichsoever  of  the 
two  opposite  kinds  it  be),  the  natural  supposition 
is,  that  it  is  mutual,  and  even  (in  default  of  rea- 
sons to  the  contrary)  equal.  Neitherthis equality, 
nor  even  that  mutuality,  is,  however,  as  is  suffi- 
ciently known  to  everybody,  constantly  verified 
in  practice.  When  either  the  term  amicable 
interrogation,  or  the  term  adverse  interrogation 
(or  rather  interrogation  cr  adverso)  is  employed, 
then  the  above  noted  irregularities  ought  not  to  be 
overlooked. 

Where  the  exertions  of  one  of  two  parties 
(the  interrogator)  are  employed  in  the  endeavour 
to  bring  to  light  a  fac*,  or  other  object,  which 
the  exertions  of  the  other  party  are  all  the  time 
employed  in  the  endeavour  to  keep  back ;  on 
tbe  part  of  tliat  one  of  them  on  whom  the  force 
is  thus  endeavoured  to  be  put,  the  existence  of 
an  emotion  of  the  angry  kind,  to  a  degree  more 
or  less  intense,  can  scarcely  be  supposed  to  be 
altogether  absent :  more  especially  if,  with 
reference  to  the  respondent,  the  obvious  conse- 
quences of  the  disclosure  be  of  a  nature  deci- 
dedly and  eminently  penal ;  such  as  the  loss  of 
property,  liberty,  reputation,  or  life. 

At  the  same  time,  on  the  part  of  the  interro- 
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gator,  OQ  tliat  same  afflicting  occasion,  the  sup- 
position of  an  emotion  of  the  angry  kind  (looking 
towards  the  unhappy  respondent)  is  far  indeed 
from  being  a  necessary  one  i  as  in  the  caas  i 
where,  on  that  same  occasion,  the  melancholy 
function  is  in  the  hands  of  a  humane  and  up-  i 
right  judge.  , 

To  warrant  the  employment  of  this  necessary  ' 
term,   it  therefore  is  not  necessary  that  the  ' 
emotion  or  the  natural  ground  should  exist  on. 
the  part  of  both  interlocutors :  it  is  sufficient,  if 
it  exists  on  either  part.     Be  it  reciprocal,  or  ■ 
but  unilateral,   in  either  case  there  will  be  the  I 
same  reluctance  on  the  part  of  the   respon-,1 
dent ;    the  same  sort  of  unwillingness  as  to  the 
yielding  the  information  which  it  is  the  endea- 
vour of  the  interrogator  to  extract :    the  same " 
psychological    difficulties    and    obstacles   will 
therefore  be  exerting  their  force  in  the  endea- 
vour to  prevent  the  testimony  from  possessing 
that   degree  of  completeness   and    correctness 
with  which,  for  the  purposes  of  justice,  it  is  so  i 
necessary  that  it  be  endowed. 

Nor  is  this  sort  of  dialogue  between  interlo- 
cutor and  interlocutor,   the  only  relation   by 
which  the  sort  of  opposition  above  described, 
and  the  consequent  danger  of  incompleteness  , 
and  incorrectness,  is  liable  to  subsist. 

The  interrogator  being  a  party  (say  the  de- 
fendant), let  the  respondent  be  an  extraneous  ', 
witness,  called  by  an  opposite  party  (theplain- 
tiflF),  and  already  interrogated  by  or  in  behalf  of  j 
that  party :    and,  in  point  of  affections,  let  the  | 
witness  be,  with  reference  to  each  party,  alto-  , 
gether  unopposite;  equally  indifferent  to  both, 
or  equally  a  friend  to  both.     The   string  of 
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questions  put  to  the  witness  being  completed ; 
will  his  evidence  be  altogether  correct,  as  well 
as  complete?  Correct,  seldom;  complete,  still 
more  seldom.  Why? — Because,  in  quality  as 
well  as  quantity,  the  facts  delivered  by  the  re- 
spondent will  naturally  have  been  intluenced, 
more  or  less,  by  the  nature  and  object  of  the 
questions ;  and  hence  by  the  object  which  the 
interrogator  had  in  view  :  and  the  object  which 
the  interrogator  had  in  view  probably  em- 
braced tlie  keeping  back  a  part  (more  or  less 
considerable)  of  the  facts  considered  as  likely 
to  operate  to  his  prejudice;  and  almost  to  a  cer- 
tainty did  not  embrace  the  bringing  forward 
any  such  facts. 

In  this  case,  then,  the  interrogation, — though 
not  adverse  with  relation  to  any  interest,  or 
affection,  or  emotion,  of,  the  person  interro- 
gated,— may,  with  not  the  less  propriety,  be 
termed  interrogation  e.r  advtrso:  ex  adverso, 
with  relation,  not  to  the  respondent  himself, 
but  with  relation  to  an  antecedent  interrogator. 

In  the  case  J  ust  put,  the  affections  of  the  re- 
spondent were,  with  reference  to  the  party  by 
or  in  whose  behalf  he  is  under  inten'ogationy 
supposed  to  be  in  a  state  of  indifference.  But 
a  case  not  less  natural,  and  indeed  consider- 
ably more  natural,  is  a  state  of  favourable  par- 
tiality. In  this  case,  the  obstacles  tending  to 
prevent  the  completeness  and  correctness  of  the 
testimony,  the  obstacles  which  the  interrogator 
has  to  contend  with,  act  (it  is  evident)  with  ad- 
ditional force. 

On  the  other  hand ;  while  it  is  certain  that 
the  interests  and  afiections  of  the  preceding  in- 
terrogator will  be  opposite,  with  relation  to  the 
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interests  and  affections  of  the  succeeding  inter- 
rogate; a.  case  which,  though  comparative^ 
unfre^uent,  is  notwithstanding  sometimes  Yen-* 
fled,  IS,  that  the  affections  of  the  witness  shall 
be  partial  in  favour  not  of  the  party  jby  whom 
he  was  called,  but  of  the  party  adverse  to  the 
party  by  whom  he  was  called. 

This  being  the  case ;  the  force  tending  to  pro^t* 
dnce  incorrectness  and  incompleteness  on  the 
parted  the  testimony, — the  force  against  whic^ 
the  second  interrogator  has  to  contend, — ^this 
force,  considered  in  respect  of  its  dependence 
uponth^  state  of  thQ  affections  of  the  three 
s^eral  mdividuals  bearing  a  part  in  the  busi- 
ness, admits  of  three  cases  or  gradations: 
Case  1 .  The  respondent  favourable  to  the  se- 
cond interrogator :  Case  2.  The  respondent  in- 
different:  Case  3.  The  respondent  adverse  to 
the  second  interrogator. 

When  the  respondent  is  a  mere  witness  (an 
extraneous  witness),  himself  without  interest  or 
affection  in  the  cause ;  on  the  part  of  the  judge, 
the  process  of  interrogation  is  scarcely  suscep- 
tible of  either  of  the  pair  of  adjuncts,  amicable 
or  adverse.  The  witness  has  no  desire  to  keep 
back  anything :  the  judge  has,  or  at  least  ought 
to  bave,  a  desire  to  get  out  everything :  every 
fact  and  circumstance  (in  favour  of  whichsoever 
side  it  may  chance  to  operate)  that  promises  to 
be  material  to  the  cause.  To  prevent  the 
judge  from  getting  whatever  evidence  the 
source  affords,  there  is  nothing  on  his  part  but 
want  of  skill,  want  of  appropriate  information 
to  direct  his  interrogatories,  and  deficiency  of 
^seal,  as  above. 

When  the  respondent  is  a  party ;  the  judge. 
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in  the  character  of  an  interrogator,  cannot  fulfil 
his  obvious  and  acknowledg;ed  duty, — cannot  do 
in  every  instance  what  depends  upon  his  ex- 
ertions, towards  giving  completeness  and  cor- 
rectness to  the  aggregate  mass  of  testimony, — 
without  occasionally  presenting  to  the  party 
(according  to  the  nature  and  tendency  of  the 
fact  sought — according  to  the  side  in  favour  of 
which  it  operates)  two  opposite  aspects :  the 
one  amicable,  the  other  adverse  :  amicable,  in 
so  far  as  the  fact  sought-for  promises  to  operate 
in  favour  of  the  respondent's  side  ;  adverse,  in 
so  far  as  it  promises  to  operate  against  that 
side,  or  (what  comes  to  the  same  thing)  in  fa- 
vour of  any  opposite  side. 

Of  the  questions  put  by  the  judge  to  an  ex- 
traneous and  indift'erent  witness,  not  one  (it  has 
just  been  observed)  can  be  termed  either  ami- 
cable or  adverse  in  relation  to  such  respondent 
witness.  But,  of  the  same  questions,  not  one, 
(so  it  be  material  to  the  purpose)  can  fail  of 
being  at  once  amicable  and  adverse,  with  re- 
ference to  the  parties :  amicable,  vrith  relation 
to  the  one ;  adverse,  ih  the  same  degree,  with 
relation  to  the  other. 

In  a  criminal  case-^at  least  if  it  be  of  that 
class  of  criminal  cases  which  presents  no  indi- 
vidual in  the  character  of  a  party  injured, — there 
being  but  one  individual  whose  interest  is  at 
stake,  (viz.  the  defendant) ;  in  the  language  na- 
turally employed  on  this  occasion,  that  one  in- 
dividual is  the  sole  object  in  view :  and  he,  and 
he  alone,  is  the  party  with  relation  to  whom  the 
adjuncts  amicaMe  and  adverse  are  employed. 

Considered  then  with  relation  to  this  indi-^ 
yidual,  it  will  be  always  true  to  say,  in  speaks 
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ing  of  the  whole  string  of  interrogations  put  to 
him  by  the  judge,  t^t  the  aspect  maniiested 
by  the  judge,  in  respect  of  them,  to  the  defen- 
dant, ought  to  be  at  once  amicable  and  adverse  : 
and  on  this  occasion  each  of  these  adjuncts 
may  be  employed  with  propriety,  so.  the  other 
be  at  the  same  time  employed  with  it ;  neither 
can,  without  the  most  flagrant  impropriety,  be 
employed  alone. 

That,  in  respect  of  his  interrogatories,  the  as- 
pect of  the  judge  ought  to  be  adverse  to  the  de- 
fendant, (who,  in  a  case  where  the  arrangements 
of  procedure  bring  him  into  court  in  a  state  df 
confinement,  is  called,  in  the  language  of  English 
law,  the  prisoner),  if  nothing  be  said  of  what  it 
ought  to  be  on  the  other  side, — is  a  proposition 
too  monstrous,  too  revolting,  to  have  ever  been 
advanced .  How  often  soever  it  may  have  been 
pursued  in  practice,  in  discourse  no  such  mon- 
strous maxim  has  ever  been  professed. 

That,  in  the  same  respect,  the  aspect  of  the 
same  public  functionary  ought  to  be  amicable  to 
the  prisoner,  in  the  sense  just  mentioned  as 
attached  in  this  case  to  the  term  amicable,  (the 
same  silence  being  observed  as  to  the  opposite 
aspect,  with  which  it  is  necessary  it  should  be 
accompanied,  if  it  be  reconcileable  to  the  ends 
oi  justice),  is  a  proposition  equally  monstrous, 
though  in  an  opposite  way ;  and  equally  repugn 
nant  to  the  ends  of  justice ;  but,  unhappily  (such 
has  been  the  weakness  of  the  public  mind)  not 
equally  revolting :  and  it  is  under  favour  of  this 
IMreakness  that  currency  has  been  given  to  one 
of  those  sophisms,  under  which,  by  the  artifices 
of  hypocrisy,  the  grossest  selfishness  and  the 
most  sordid  corruption  have  succeeded  in  im- 
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posing  themselves  upon  manltind  under  the 
names  of  humanity  and  virtue. 

I  speak  of  the  current  maxim- — that  the  judge 
ought  to  be  of  counsel  with  the  prisoner:  mean- 
ing the  defendant,  in  a  prosecution  which  sub- 
jects the  defendant  to  provisional  imprisonment 
for  safe  custody.  This  proposition,  being  in  one 
sense  indubitably  true  and  consonant  to  justice, 
but  liable  to  be  taken,  and  most  commonly- 
taken  and  applied,  in  a  sense  in  which  it  is  false 
and  hostile  to  justice,  bears  no  inconsiderable 
part  among  the  causes  that  concur  in  keeping 
«p  the  stock  of  crimes  in  its  present  state  of 
abundance. 

In  every  cause,  there  are  at  least  two  sides ; 
that  of  the  plaintiff,  and  that  of  the  defendant. 
In  every  cause  it  is  the  indisputable  duty  of  the 
judge  to  do  what  depends  upon  him  towards 
bringing  to  light  all  the  material  facts  which 
the  cause  is  capable  of  furnishing  :  whatever 
facts  make  in  favour  of  the  one  side,  whatever 
facts  make  in  favour  of  the  other.  To  apply 
his  endeavours  to  bring  to  light  such  of  the 
facts  as  promise  to  operate  in  favour  of  tliat  side 
of  the  cause  on  which  he  is  engaged,  is,  at  any 
Irate  the  function  (not  to  enter  into  the  ques- 
tion of  duty)  of  the  counsel,  the  advocate,  on 
that  side — in  favour  of  the  defendant's,  the  pri- 
soner's side,  when  engaged  on  that  side.  In 
this  sense  it  is  the  equally  indisputable  duty 
of  the  judge  to  be  of  counsel  with  the  defendant. 
His  duty  ? — yes  :  but  on  what  condition  ? — on 
condition  of  being  of  counsel  in  the  same  sense, 
and  to  the  same  purpose,  on  the  opposite  side  : 
on  the  side  of  the  prosecutor,  or  other  plain- 
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tiff.  On  every  occasion,  and  to  whatever  pur^ 
pose,— on  which  side  soever  the  truth  promises 
to  operate,  it  is  his  duty  to  use  his  endeavours 
to  bring  it  out.  Giving  this  double  direction  to 
his  endeavours,  he  serves  both  sides  of  the 
cause. 

Now,  of  the  man  who  serves  both  of  the  oppo- 
site sides  of  a  cause,  it  cannot  be  denied  but 
that  he  serves  each  of  them.  Take  which  side 
you  will,  it  cannot  be  denied  but  that  he  serves 
that  side  :  it  cannot  be  denied  but  that  he  acts 
as  counsel  on  that  side. 

Here  then  lies  the  mischief.  Beneficial  and 
justifiable  in  one  sense, — the  proposition  -  is 
employed  in  another  sense,  in  wnich  it  is  per^' 
nicious  and  unjustifiable.  It  is  only  on  condi-* 
tion  of  his  occupying  himself  with  equal  industry 
in  favour  of  the  opposite  side,  that  it  is  the  duty 
of  the  judge — that  it  is  otherwise  than  a  crime  in 
the  judge — to  occupy  himself  in  the  way  m 
question,  or  in  any  other  way,  in  favour  of  th^ 
other.  Set  aside  this  indispensable  condition,  it 
is  a  crime  on  the  part  of  the  judge  to  occupy 
himself  in  favour  of  either  side.  In  point  of 
propriety,  next  after  impartial  activity  comes 
impartial  negligence.  } 

Fairly  translated,  stripped  of  its  disguise, 
what  is  the  argument  of  this  sophism  ? — ^It  is  the 
duty  of  the  judge  to  be  impartial — therefore  it 
is  his  duty  to  be  partial. 

Question  of  duty  once  more  set  aside ;  it  is 
the  function,  at  any  rate  it  is  the  constant  occu* 
pation,  of  the  counsel  for  either  side,— of  the 
counsel  for  the  defendant,  of  the  counsel  for  the 
}Mrisoner, — to  use  every  endeavour  that  the  law 
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does  not  forbid,  towards  procuring  success  for 
tliat  side :  towards  procuring  an  acquittal  for 
the  defendant  his  client;  whether  he  be  inno- 
cent or  guilty,  whether  by  truth  or  falsehood, 
(so  the  falsehood  be  unpunishable)  are  questions 
which  make  no  difference ;  questions  not  worth 
thinking  about ;  questions  that  in  practice  are 
not  thought  of,  nor,  according  to  current  axioms, 
have  any  need  or  title  to  be  thought  of. 

A  man  has  committed  a  theft :  another  man, 
who,  without  a  license,  knowing  what  he  has 
done,  has  assisted  him  in  making  his  escape,  is 
punished  as  an  accomplice.  But  the  law,  (that 
IS,  the  judges  by  whom  in  this  behalf  the  law 
has  been  made,)  have  contrived  to  grant  to  their 
connections  acting  in  the  character  of  advocates, 
a  license  for  this  purpose.  What  the  non-advo- 
cate is  hanged  for,  the  advocate  is  paid  for,  and 
admired. 

Among  the  expedients  that  have  been  con- 
trived for  selling  impunity  to  such  criminals  as 
have  wherewitlial  to  purchase  it,  is  the  invention 
which  will  be  hereafter  spoken  of  under  the 
appellation  of  a  decision  on  grounds  foreign  to 
the  merits.*  To  discover  all  grounds  of  this 
sort  that  can  be  discovered,  and,  as  often  as  any 
such  ground  can  be  discovered,  to  call  for  a 
decision  productive  of  an  acquittal  to  the  delin- 
quent defendant,  is  among  the  functions  of  the 
counsel  when  enlisted  in  the  criminars  service. 
Justifying,  and  even  commending,  on  the  part 
of  the  j  udge,  discoveries  of  the  same  kind,  is  one 
of  the  most  favourite  of  the  services  on  which 
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the  maxim  here  in  question  is  wont  to  be  em- 
ployed. It  is  the  duty  of  the  judge  to  do  that 
which,  if  he  were  not  a  judge,  or  a  man  of  law 
in  some  other  shape,  he  would  be  punished 
(and  not  without  reason)  in  the  character  of  an 
accomplice,  for  doing. 

Uf  a  rational  and  honest  aphorism  on  this 
Biibject,  what  would  be  the  purport  and  effect? 
That  the  j  udge  ought  to  be  counsel  for  all  parties, 
and  that  in  all  sorts  of  causes.  Not  in  criminal 
causes  alone,  and  such  criminal  causes  alone  in 
■which  the  defendant  is  in  the  condition  of  a 
prisoner, — and  in  those  causes  on  the  side  of 
the  defendant  alone :  but  alike  for  all  parties 
and  in  all  sorts  of  causes.  Where  is  the  cause 
in  which  any  the  slightest  departure  from  the 
rule  of  impartiality  is,  in  the  eye  of  justice  and 
reason,  anything  less  than  criminal  on  the  part 
of  the  judge?  Not  that  a  mere  negative  im- 
partiality is  sufficient :  a  positive,  an  active, 
impartiality  must  be  added  to  it ;  to  be  equally 
active  in  his  endeavours  to  search  out  the  truth 
on  both  sides :  that  is  the  true  impartiality, 
the  only  true  and  proper  sort  of  impartiality, 
befitting  the  station  of  the  judge. 

Thus  much  is  true,  indeed;  that,  next  to  the 
positive  and  negative  impartiality  conjoined, 
comes  negative  impartiality  alone  ;  next  to  his 
taking  equal  pains  to  search  out  the  truth  on 
both  sides,  is  his  not  giving  himself  any  concern 
to  search  it  out  on  either  side. 

The  psychological  cause  of  this  adage,  is  it 
worth  looking  for?  In  the  currency  given  to  it, 
humanity,  or  rather  childish  weakness,  may 
pOTsibiy,  in  here  and  there  an  instance,  have  had 


a  share ;  hypocrisy,  selfishness  covering  itself 
in  the  mask  of  virtue,  is,  in  every  instance,  a 
more  probable  cause.  It  is  among  the  arti- 
fices employed  by  lawyercraft,  to  reconcile  the 
public  mind  to  the  sale  of  mdulgences,  else- 
where spoken  of.  Decision  in  favour  of  the 
defendant  on  a  ground  foreign  to  the  merits, — 
decision  grounded  on  a  quirk  or  quibble, — is 
among  the  instruments  by  which  this  species  of 
traffic  has  ever  been  carried  on. 

In  the  individual  instance,  in  which  the 
quibble  is  not  only  applied  to  this  purpose,  but 
discovered,  by  the  judge,  no  immediate  profit 
perhaps  results  to  anybody  :  either  there  is  no 
comisel,  or  if  there  be,  the  counsel,  without  the 
quibble,  and  for  the  mere  chance  of  his  finding 
out  that  or  some  other  quibble,  has  received  his 
fee. 

But  the  practice  itself  is,  in  its  own  nature, 
shocking  to  common  sense  and  common  ho- 
nesty: the  public  mind,  had  it  not  been  duped 
and  gulled,  could  never  have  contemplatea  it 
witlioiit  the  indignation  and  scorn  it  merited. 
A  sophism,  therefore,  was  to  be  invented  for 
that  purpose :  a  lying  spirit  was  to  be  sent 
forth  to  deceive  the  people :  and  this  was  the 
imp  that  offered  itself. 

The  traffic  would  not  Iiave  been  borne  in  any 
case,  if  the  credit  of  the  commodity  had  not  been 
kept  up  in  all  cases:  and  nothing  could  contri- 
bute more  powerfully  to  keep  up  the  credit  of 
the  sophism,  than  the  distributing  it  through  the 
prfre  (and  to  appearance  unpaid)  hands  of  the 
judge.  The  policy  is  no  secret  to  any  speciee 
of  impostor :  like  the  husbandman,  he  knows 
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when  to  scatter  as  well  as  how  to  gather  in : 
the  quack,  that  he  may  sell  the  more  of  his  pills 
4lt  one  time,  distributes  them  gratis  at  anotner. 

Without  strict  search,  assertion  is  not  to  be 
ventured :  biit,  from  principle,  I  should  not  ex- 
pect to  find  that  the  adage  had  ever  been  em- 
ployed to  any  other  than  a  bad  purpose.  How 
should  it  ?  Good  wine  needs  no  bush :  putting 
a  pertinent  question,  bringing  to  light  the  inno- 
cence of  the  innocent,  needs  no  apologies,  no 
adages. 

Nothing  can  be  more  artful  than  the  sophism ; 
nothing  more  guarded,  more  impregnable.  Who 
shall  contest  the  truth  of  it?  Fallacious  in  the 
highest  degree,  no  one  can  say  that  it  is  false. 
It  is  like  one  of  the  two  sides  of  a  correct  ac- 
count :  so  far  as  it  goes,  it  is  all  pure  justice : 
stop  there  and  sink  the  other  side,  it  is  the 
qumtessence  of  injustice.  But  so  sure  as  the 
account  thus  drawn  up  by  lawyercraft  is  pro- 
duced, so  sure  is  one  of  the  sides  sunk. 

The  English  j  udge,  would  he  dare  to  put  to 
a  guilty  defendant  so  much  as  a  single  question 
that  might  throw  light  upon  his  guilt  ?  Not  he 
indeed.  The  sophism  nursed  up  so  carefully 
by  his  predecessors  for  the  benefit  of  the  com- 
mon cause,  the  sophism  here  in  question,  is  not 
of  the  number  of  those  which  a  judge  can  bring 
forward  or  put  aside  as  caprice  may  dictate : 
firm  as  a  rock,  his  power  would  be  shaken  by 
it,  were  he  to  venture  to  attack  it. 

The  policy  has  still  deeper  root :  it  is  for  Jthis 
cause  £Kat  cruel  punishments  are  to  be  multi- 

Slied ;  and  in  particular  that  the  punishment  of 
eath  (a  punishment  not  good  in  any  case)  is, 
as  opportunity  serves,  to  be  extended  to  all 
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cases.  The  more  barbarous  the  punishment, 
the  less  disposed  is  the  public  mind  to  scrutinize 
into  the  pretences  by  which  here  and  there  9 
victim  is  preserved  from  it. 

For  this  cause  amongst  so  many  others,,  th^ 
punishment  of  des^th  has  ever  been,  and  (so  loQg 
as  lawyercraft  reigns)  will  ever  continue  to  be, 
a  favourite  policy  vnth  the  English  lawyer. 

A  connection,  says  Cicero,  may  be  traced 
between  all  the  virtues :  a  connection  still  more 
obvious  may  be  traced  between  the  several 
branches  of  injustice.  Injustice  to  the  defend* 
ant's  side,  injustice  by  excess  of  punishment,— 
and  injustice  to  the  prosecutor's  side,  injustice 
operating  by  quibbles, — are  consanguineous 
vices;  vices  that  act  in  partnership,  and  play 
into  one  another's  hands. 


Ctuf.  X.]  PUBUCITY  AMD  PRIVACY.  S 1 1 


CHAPTER  X. 

OF  PUBLICITY  AND  PRIVACY,  AS  APPLIED  TO 
JUDICATURE  IN  GENERAL,  AND  TO  THE 
COLLECTION  OF  THE  EVIDENCE  IN  PARTI- 
CULAR. 

Section  I. — Preliminary  explanations — Topics  to 

be  considered. 

Considered  as  applied  to  judicial  procedure, 
and  in  particular  as  applied  in  the  character  of 
securities  for  the  correctness  and  completeness 
of  evidence, — of  the  mass  of  evidence  which  a 
judicial  decision,  pronounced  on  the  question  of 
fact,  takes  for  its  ground ;  publicity,  privacy, 
and  secrecy,  are  qualities  which  cannot,  if  con- 
sidered at  all,  be  considered  otherwise  than  in 
conjunction. 

Publicity  and  privacy  are  opposite  and  anta- 
ffoTuzing,  but  mutually  connected,  qualities, 
differing  from  one  another  only  in  degree. 
Secrecy  might  be  considered  as  exactly  syno- 
nymous to  privacy,  were  it  not  that  upon  the 
iace  of  it  it  seems  to  exclude  gradation,  and  to 
be  anonymous  to  no  other  than  the  greatest 
possible  degree  of  privacy. 

For  the  correctness  aiid  completeness  of  the 
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mass  of  evidence,  publicity  is  a  security  in  some 
respects ;  privacy,  its  opposite,  in  some  other 
respects. 

Publicity  and  privacy  have  for  their  measure 
the  number  of  the  persons  to  whom  knowledge 
of  the  matters  of  fact  in  question  is  considered 
as  communicated,  or  capable  of  being  commu- 
nicated. 

The  degree  of  actual  publicity  will  be  great 
or  high,  iu  the  direct  ratio  of  the  number  of 
persons  to  whose  minds  the  knowledge  of  the 
matter  or  matters  of  fact  in  question  has  been 
communicated:  the  degree  of  privacy,  in  the 
inverse  ratio  of  that  same  quantity. 

The  highest  conceivable  degree  of  publicity, 
is  that  according  to  which  the  matter  of  fact  in 
question  would  be  present  at  all  times  to  the 
minds  of  all  tlie  inhabitants  of  the  globe.  This 
highest  conceivable  degree  of  publicity  being  in 
no  individual  instance  ever  exemplified  orcapa-- 
bie  of  being  exemplified,  is  consequently  greater 
or  higher  than  the  highest  possible  degree  of 
publicity. 

The  highest  conceivable  degree  of  privacy,  is 
that  in  which  the  number  of  the  persons  to 
whose  minds  the  knowledge  of  the  matter  in 
question  is  capable  of  being  present  (so  It  be 
present  to  any  one  such  mind),  is  the  smallest 
number  conceivable.  This  number  is,  of  course, 
unity.  But  that  in  this  or  that  instance  there 
should  be  one  person,  and  no  more  than  one 
person,  to  whose  mind  the  knowledge  of  the 
matter  of  fact  in  question  has,  on  the  occasion 
in  question,  been  communicated,  is  a  case  the 
exemplification  of  which  is  neither  impossible, 
nor  80  much  as  difficult. 
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Some  matter  of  fact,  for  example,  applicable 
in  the  character  of  circumstantial  evidence  to 
the  question  of  fact  on  which  a  decision  is  to  be 
pronounced, — suppose  that  by  some  accident  it 
has  happened  to  it  to  have  presented  itself  to 
the  senses  of  (//<;  judge  or  a  judge  by  whom  the 
decision  is  to  be  pronounced :  and  suppose 
matters  so  ordered,  that,  until  the  time  when  the 
decision  is  to  be  pronounced,  this  matter  of  fact 
has  not  been  communicated  to  any  other  miud. 

Thus  it  is,  that,  of  publicity,  the  highest  de- 
^ee  conceivable  and  the  highest  degree  possible 
do  not  coincide :  the  highest  degree  possible 
falling  short  of  the  highest  degree  conceivable. 
But  of  privacy,  the  highest  degree  conceivable 
and  the  highest  degree  possible  do  coincide. 
The  case  in  which  they  both  have  place,  is  that 
in  which  there  is  but  one  mind  to  which  the 
knowledge  of  the  matter  in  question  is  present, 
and  that  one  mind  the  mind  of  the  judge. 

The  highest  conceivable  degree  of  privacy, 
and  the  lowest  conceivable  degree  of  publicity, 
coincide  :  the  two  expressions  are  synonymous. 

In  the  examination  bestowed  upon  these  op- 
posite and  antagonising  qualities,  it  is  that  of 
publicity  that  must  take  the  lead.  In  publicity 
will  be  seen  a  quality,  of  which,  for  the  most  part, 
the  highest  conceivable  degree  can  do  no  harm  ; 
and  of  which  a  very  high  degree,  and  such  a 
one  as  cannot  without  some  attention  and  exer- 
tion be  secured,  will  be  subser\'ient  and  con- 
ducive at  least,  if  not  indispensable,  to  the 
purposes  and  ends  of  justice. 

This  being  the  case,  establishment  of  pub- 
licity, (and  witlioLit  any  limits  to  the  degree  of  it, 
but  what  are.  set  by  the  consideration  of  the 
collateral  inconveniences  of  delay,    vexation, 
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and  expense),  will  stand  recommended  by  the 
general  rule,  as  being,  in  most  cases,  conducive 
to  the  direct  ends  of  justice :  whereupon  the 
cases  in  which  privacy  (viz.  in  a  mode  as  well 
as  degree  adapted  to  the  nature  of  this  or  that 
particular  case)  is  conducive  to  those  ends,  will, 
with  reference  to  that  general  rule,  wear  the 
character  of  exceptions. 

On  the  present  occasion,  correctness  and 
completeness  of  the  riiass  of  evidence  are  the 
points  and  objects  to  be  provided  for  and  se- 
cured :  qualities,  in  relation  to  which,  the  most 
effectual  and  eligible  mode  of  securing  on  each 
occasion  the  existence  of  Ihem,  is  the  problem 
to  the  solution  of  which  it  is  the  object  and  en- 
deavour of  the  contents  of  this  part  of  the  work 
to  contribute. 

But,  as  the  mass  of  evidence  itself,  so  the 
correctness  and  completeness  of  that  mass,  is 
not  itself  an  ultimate  end,  but  a  means  Mily 
with  reference  to  an  ulterior  end.  This  ulterior 
end  is  rectitude  of  decision  :  viz.  on  the  subject 
of  the  matter  in  question  ;  which,  in  so  far  as 
evidence  is  concerned,  is  the  existence  or  non- 
existence of  some  matter  of  fact. 

For  what  reason  (it  may  be  asked)  on  tlie 
present  occasion  bring  this  distinction  in  view  ? 

The  answer  is, — For  giving,  on  the  sort  of 
theatre  in  question,  to  rectitude  of  decision  its 
best  chance,  it  will  not  be  altogether  sulHcieDt 
either  that  the  chief  instrument  of  security,  pub- 
licitt/,  or  that  pub/icily  andprhvK^  together,  (each 
in  its  proper  place),  be  applied  to  the  mass  of 
evidence  and  to  that  alone,  (or  to  this  or  that  por- 
tion of  it,  as  the  case  may  require)  :  it  may  be 
necessary  that  these  same  safeguards  should 
respectively  be  applied   to   this   or  that    ot/ter 
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article!  for  example,  to  the  declared  grounds 
and  reasons  of  the  decision ;  considered  as  de- 
livered, or  capable  of  being  delivered,  and  ren- 
dered more  or  less  public,  by  the  deciding  judge. 

And  forasmuch  as,  (considered  with  relation 
to  the  correctness  and  completeness  of  the  mass 
of  evidence),  the  degree  oi  consideration  neces- 
sary to  be  bestowed  on  the  subservient  qualities 
of  publicity  and  privacy  will  be  in  no  slight 
degree  ample ;  it  may  be  advisable  to  give  to  the 
enquiry  tlwit  degree  of  extension  (beyond  the 
proper  subject  of  the  present  book,  as  announced 
by  its  title)  which  will  be  necessary  to  enable 
it  to  comprehend  such  other  of  the  instruments 
and  operations  of  procedure,  as  these  same  qua- 
lities of  publicity  and  privacy  may,  according 
to  the  nature  of  each  case,  be  found  applicable 
to,  with  advantage. 

In  relation  to  publicity  and  privacy,  the  fol- 
lowing are  the  topics  that  present  themselves 
for  consideration : — 

I.  The  operations  and  instruments  (judicial 

operations  and  judicial  instruments),  capable  of 

being  the  subject-matter  of  publicity  or  privacy, 

of  divulgation  or  concealment. 

These  seem  reducible  to  the  following  heads,  viz. 

1 .  The  mass  of  evidence  in  question :  of  what- 
soever materials  composed,  viz.  real  or  per- 
sonal, which  again  is  eiUier  testimonial  or 
documentary. 

2.  The  interrogatories,  whereby,  of  what  is 
testimonial,  such  part  as  is  not  spontaneously 
exhibited,  is  elicited  and  extracted. 

S.  The  arguments  delivered  by  the  parties 
or  their  representatives,  in  the  character  of  ob- 
servations upon  the  evidence. 
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4.  The  interrogatories  (if  any)  that  come  to 
have  been  administered  by  the  judge. 

5.  The  recapitulation  (if  any) :  i.e.  the  sum- 
ming up  of  the  mass  of  evidence,  performed 
(with  or  without  observations  of  his  own)  by  the 
judge. 

6.  The  decision  pronounced  by  the  judge  on 
the  question  of  fact:  with  or  without  reasons. 

II.  The  different  characters  in  which  it  may 
be  of  use  that,  by  the  means  and  instruments  of 
publicity  employed,  different  members  of  the 
community  should  receive  communication  of 
these  several  matters. 

These  characters  will  be  found  to  be  those  of — 

1 .  Eventual  witnesses  (percipient  witnesses) 
— furnishing  ulterior  and  supplemental  testi- 
mony, in  relation  to  the  matters  of  fact  which 
are  the  subjects  of  the  enquiry. 

2.  Witnesses,  who, — in  the  character  of  perci- 
pient witnesses  of  the  testimony  exhibited  by 
the  principal  witnesses, — may  eventually,  in  the 
character  of  deposing  witnesses,  be  of  use,  by 
deposing  in  confirmation  or  disaifirraauce  of  the 
correctness  and  completeness  of  the  minutes 
taken  of  the  testimony  delivered  by  the  principal 
witnesses. 

3.  Judges,  who,  in  quality  of  administrators  of 
the  force  of  the  popular  or  moral  sanction,  take- 
eventual  cognizance  of  the  whole  proceeding ; 
for  the  purpose  of  passing  a  judgment  of  appro- 
bation or  disapprobation  on  the  conduct  of  the 
several  actors  in  the  judicial  drama,  viz.  (parties, 
agents,  representatives  of  parties,  witnesses, 
judge  or  jiidges.subordinate  judicial  officers  act- 
ing under  the  direction  of  the  judge  or  judges). 

4.  Executioners,   viz.    of  the  judgment  i>ro- 
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nounced,  by  themselves  and  colleagiies,  on  the 
conduct  of  the  several  actors,  as  above :  execu- 
tioners ;  vizi  by  the  bestowal  of  their  good  or 
ill  opinion,  their  good  or  ill  w^ill,  and  hence 
upon  occasion  (as  the  substantial  fruits  and  re- 
sults of  such  good  or  bad  opinion  and  will)  their 
good  or  ill  offices. 

X  III.  The  mode  in  which,  by  the  members  of 
the  public  (as  above)  in  their  several  characters 
(as  above),  communication  of  the  matters  of  fact 
(viz.  the  evidence  in  question)  is  capable  of 
being  received. 

This  mode  of  reception  will  be  determined  by, 
and  will  be  correspondent  to,  the  form  in  which 
the  evidence  is  delivered ;  viz.  according  as,  in 
virtue  of  such  form,  it  comes  under  the  denomi- 
nation of  oral  (otherwise  called  vivd  voce)  testi- 
mony, or  scriptitious  evidentiary  matter,  already, 
consigned  to  writing  at  the  time  of  its  being 
delivered. 

If  it  be  oral ;  to  the .  reception  of  it  by  any 
perison  at  the  time  of  its  delivery,  and  in  the 
character  of  orally-delivered  testimony,  it  is 
necessary  that,  at  the  very  time,  he  be  present 
at  the  delivery  of  it.  If  it  be  scriptitious ;  all 
that'  is  either  necessary  or  possible  is,  that  the 
writing,  or  the  contents  of  it,  be  present  to  his 
mind  time  enough  for  the  performance  of  the 
function  (whatever  it  be)  which  it  is  desirable 
he  should  perform  in  relation  to  it.  If  it  be  an 
article  of  real  evidence,  of  the  evanescent  kind 
— ^it  stands,  in  this  respect,  upon  the  footing  of 
orally-delivered  testimony :  if  of  the  permanent 
kind, — it  stands,  in  this  respect,  upon  the  foot- 
ing of  scriptitious  evidence. 

TV.  The  means,  or  instruments,  capable  of 


being  applied  to  the  purpose  of  giving  publicity 
to  the  evidentiary  matter  in  question ;  together 
with  the  several  degrees  of  publicity  capable  of 
being  given  to  it  by  those  means. 

Of  the  degree  of  publicity  in  each  instance, 
an  exact  measure  is  afforded  by  ttie  number  of 
the  persons  to  whose  minds,  on  the  occasion  in 
question,  in  time  for  the  purpose  in  question, 
the  evidentiary  matter  in  question  is  present. 

In  the  case  of  testimony  orally  delivered  and 
not  consigned  to  writing,  the  greatest  possible 
number  of  such  cognizant  persons,  if  the  judicial 
theatre  be  a  closed  room,  (as  is  always  the  case 
in  England,  and,  with  few  or  no  exceptions, 
in  modem  Europe),  will  be  determined  and 
limited  by  the  magnitude  and  structure  of  the 
room. 

In  the  case  of  evidence  consigned  to  writing, 
the  number  of  such  persons  will  be  determined, 
in  tiie  first  place,  by  the  number  of  exemptions 
made ;  in  the  next  place,  by  the  number  of 
persons  to  the  mind  of  whom  it  happens  to 
each  such  exemption  to  be  present,  as  above. 

In  both  cases,  the  means  or  instrumentsof  pub- 
licity may  be  distmguished  into  natural  and  fac- 
titious. Natural,  are  those  which  take  place  of 
themselves,  without  any  act  done  by  any  person 
(at  least  by  any  person  in  authority)  with  the 
intention  and  for  the  purpose  of  producing  or 
.  contributing  to  the  production  of  this  effect. 
Factitious,  are  such  as,  for  this  very  purpose, 
are  brought  into  existence  or  put  in  action  by 
the  hand  of  power. 

Considered  in  itself,  a  room  allotted  to  the 
reception  of  the  evidence  in  question  (the  orally 
delivered  evidence),  is  an  instrument  rather  of 
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privacy  thaa  oS  publicity ;  since,  if  performed  in 
the  open  air  and  in  a  plain,  the  number  of  per- 
sons capable  of  taking  cognizance  of  it  would 
bear  no  fixed  limits  :  it  would,  ip  no  individual 
instance,  have  any  other  limits  than  those,  which 
were  set  to  it  by  the  stiength  of  the  voice  on  the 
one  part,  and  the  strength  and  soundness  of  the 
auditory  faculty  on  the  other. 

Considered  on  the  other  hand  in  respect  of 
its  capacity  of  being  so  constructed  as  to  be  in 
any  degree  an  instrument  of  privacy, — the  room 
in  question,  the  place  of  audienoe,  may  (in  so 
far  as,  in  the  magnitude  and  form  given  to  it,  the 
affording  room  and  accommodation  to  auditors 
in  a  number  not  less  than  this  or  that  number  is 
taken  for  an  eiid)  be  considered,  in  this  negative 
sense,  as  an  instrument  of  publicity. 

If, — in  the  view  of  securing  what  (for  the  pur-^ 
poses  in  question,  as  above,  and  in  the  character 
m  question,  as  above)  is  looked  upon  as  a  re- 
quisite or  desirable  number  for  the  minimum 
number  of  the  audience, — means  are  taken  by 
public  authority  for  securing -attendance  on  the 
part  of  persons  of  such  or  such  a  description,  in 
such  or  such  a  number;  wheliier  the  means 
thus  taken  be  of  the  nature  of  reward,  or  punish-* 
ment,  or  both  in  one,  (as  is  the  case  where 
attendance  is  made  matter  of  duty  to  an  official 
perscte,  who  receives  a  recompence  for  the  per- 
formance of  the  duties  of  his  office),  such  means 
are  an.  example  of  the  sort  of  means  above  de- 
cribed  under  the  appellation  of  fsu^titious  means. 

If,  while  in  the  act  of  vivd  voce  utterance,  or 
afterwards,  the. purport  or  tenor  of  the  evidence 
be  committed  to  writing ;  the  same  means  and 
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instruments  of  divulgation  become  applicable  to 
it,  which  have  place  in  the  case  of  that  sort  of 
evidence  which  is  scriptitious  in  its  origin. 

But  in  the  case  of  viva  voce  evidence,  there  is 
a  demand,  not  only  for  those  means  and  instru- 
ments which  are  necessary  and  sufficient  to  any 
given  degree  of  divulgation  in  the  case  of  evi- 
dence which  is  in  its  origin  scriptitious,  but  also 
for  such  antecedently  employed  means  and  in- 
struments as  are  necessary  to  the  purpose  of 
bringing  about  this  perpetuation.  Minuting  or 
note- taking,  copying,  printing,  publishing,— 
these  are  so  many  successive  operations,  which, 
according  to  the  degree  of  divulgation  or  publi- 
city given  or  proposed  to  be  given  to  the  matter, 
become  necessary  in  the  character  of  means  of 
publicity :  and  so  many  as  there  are  of  these 
operations  performed,  so  many  are  the  instru- 
ments or  sets  of  instruments,  personal  and  real, 
that  come  to  be  employed  about  it. 

These  means  and  instruments,  (like  those 
others  that  were  brought  to  view  in  the  case  of 
orally-delivered  evidence),  considered  as  being 
thus  delivered  without  being  consigned  to  wri- 
ting, may  be  distinguished  from  each  other  by 
the  epithets  of  natural  or  factitious,  according 
as  the  hand  of  authority  is  or  is  not  employed 
in  the  giving  existence  or  aid  to  them. 

The  place  of  evidence  itself  being,  on  the 
occasion  in  question,  naturally,  and  usually, 
and  properly,  in  the  hands  and  at  the  command 
of  the  judge;  and  the  several  operations  condu- 
cive to  divulgation  being  (like  any  other  opera- 
tions) capable  of  being  interdicted,  not  only 
«n  each  particular  occasion  by  the  judge,  but  on 
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every  or  all  occasioiiB  by  the  le^slator.; — hence, 
m  80  far  as  forbearance  is  in  any  instance  giveii 
io  the  exercise  of  such  prohibitive  power,  a  sort 
of  negative  means  of  publicity  comes  to  be,  by 
the  £uid  of  authority  employed.  Admission 
given,  extra-accommodation  given,  to  note  takers, 
-^pemiission  of  publication  or  republication  at 
length  in  the  way  of  extract  or  abridgment, 
given  to  the  editors  of  newspapers,  and  otiier 
periodical  papers, — in  this  way,  (on  the  occasion 
m  question,  as  on  other  occasions),  whatsoever 
mischief  is  by  the  hand  of  authority  forborne  or 
omitted  to  be  done,  ;is  naturally  and  frequently 
placed  to  the  account  of  merit,  and  taken  for  Uie 
subject  of  approbation  and  praise. 

Instruments  of  privacy. — In  this  character, 
two  ^rts  of  apartments,  both  of  them  fit  ap- 
pendages to  the  main  theatre  of  justice,  may 
oe  brought  to  view ;  viz  :— 

1  •  The  witnesses'  chamber  or  conservatory. 
2.  The  judge's  private  chamber,  or  little  theatre 
of  justice. 

Of  the  nature  and  destination  of  these  two 
apartments,  explanation  will  come  to  be  given 
under  another  head. 

As,  when  publicity  is  the  object,  the  magni* 
tude  of  the  theatre  is  among  the  instruments 
employed  for  the  attainment  of  it ;  so,  when 
privacy  is  the  object,  the  smallness;  if  not  ne* 
cessarily  of  the  apartment  itself^  at  any  rate  of 
the  company  for  which  it  is  destined,  qualifies 
It  for  operatmg  in  the  character  of  an  instrument 
of  privacy. 


SKCURITIES, 


Sectjon  U.~Uses  o/publkiti/,  as  appiial  to  the 
coUectien  of  the  evuieact,  and  to  the  other  pro- 
ceedings of  a  court  of  justice. 

The  advantages  of  publicity  are  neither  in- 
considerable nor  unobvious.  In  the  character 
of  a  security,  it  operates  in  the  first  place  upon 
the  deponent;  and,  in  aAvaynot  less  important, 
though  less  immediately  relevant  to  the  present 
purpose,  upon  the  judge. 

1,  In  many  cases,  say  rather  in  most  (in  all 
except  those  in  which  a  witness,  bent  upon 
mendacity,  can  make  sure  of  being  apprised 
with  perfect  certainty  of  every  person  to  whom 
it  can  by  any  possibility  have  happened  to  be 
able  to  give  contradiction  to  any  of  his  pro- 
posed statements),  the  publicity  of  the  exami- 
nation or  deposition  operates  as  a  check  upon 
mendacity  and  incorrectness.  However  sure 
he  may  tliink  himself  of  not  being  contradicted 
by  the  deposition  of  any  percipient  witnesses; 
yet,  if  the  circumstances  of  the  case  have  but 
afforded  a  single  such  witness,  the  prudence  or 
imprudence,  the  probity  or  improbity,  of  that 
one  original  witness,  may  have  given  birth  to 
derivative  and  extra-judicial  testimonies  in  any 
number.  "  Environed,  as  he  sees  himself,  by 
a  thousand  eyes,  contradiction,  should  he 
hazard  a  false  tale,  will  seem  ready  lo  rise  up 
in  opposition  to  him  from  a  thousand  tongues  ; 
many  a  known  face,  and  every  unknown  one, 
presents  to  him  a  possible  source  of  detection, 
from  whence  the  truth  he  is  struggling  to  sup- 
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press,  may,  through  some  unsuspected  channel; 
burst  forth  to  his  confusion."* 

2.  In  case  of  registration  imd  recordation  of 
the  evidence,  publicity  serves  as  a  security  for 
the  correctness  in  every  respect  (completeness 
included)  of  the  work  of  the  registrator. 

In  case  of  material  incorrectness,  whether  by 
design  or  inadvertence,-^so  many  auditory  pre- 
sent, so  many  individuals,  any  or  each  of  whom 
may  eventually  be  capable  of  indicating,  in  the 
character  of  a  witness,  the  existence  of  the 
error,  and  the  tenor  (or  at  least  the  purport)  of  , 
the  alteration  requisite  for  the  correction  of  it. 

3.  Nor  is  this  principle  either  less  efficient  bt 
less  indispensable,  in  the  character  of  a  security 
against  misdecision  considered  as  liable  to  hk 
produced  by  misconduct  in  any  shape  on  the 
part  of  the  judge.  Upon  his  moral  faculties  it 
acts  as  a  check,  restraining  him  from  active 
partiality  and  improbity  m  every  shape:  upon 
ais  intellectual  faculties  it  acts  as  a  spur,'  urg- 
ing him  to  that  habit  of  unremitting  exertion, 
without  which  his  attention  can  never  be  kept 
up  to  the  pitch  of  his  duty.  Without  any 
addition  to  the  mass  of  delay,  vexation,  and 
expense,  it  keeps  the  judge  himself,  while 
trying,;  under  trial.  Under  the  auspices  of 
publicity,  the  original  cause  in  the  court  of  law, 
and  the  appeal  to  the  court  of  public  opinion, 
are  going  on  at  the  same  time.  So  many  by<& 
standers  as  an  unrighteous  judge  (or  rather  a 
judge  who  would  otherwite  have  been  unrigh-: 
teous)  beholds  attending  in  his  court,  so  many 
witnesses  he  sees  of  his  unrighteousness ;  so 

*  Bentham's  Plan  of  a  Judicial  E&tablibbmenty  p.  26,      ' 
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many  ready  executioners,  so  many  industrious 
proclaimers,  of  his  sentence. 

On  the  other  hand ;  suppose  the  proceedings 
to  be  completely  secret,  and  the  court,  on  the 
occasion,  to  consist  of  no  more  than  a  single 
judge, — that  judge  will  be  at  once  indolent  and 
arbitrary;  how  corrupt  soever  his  inclination 
may  be,  it  will  find  no  check,  at  any  rate  no 
tolerably  efficient  check,  to  oppose  it.  With- 
out publicity,  all  other  checks  are  insufficient : 
in  comparison  of  publicity,  all  other  checks  are 
of  small  account.  Recordation,  appeal,  what- 
ever other  institutions  might  present  themselves 
in  the  character  of  cliecks,  would  be  found  to 
operate  rather  as  cloaks  than  checks ;  as  cloaks 
in  reality,  as  checks  only  in  appearance.* 

4.  Pubhcity  is  farther  useful,  as  a  security 
for  the  reputation  of  the  judge  (if  blameless) 
against  the  imputation  of  having  misconceived, 
or,  as  if  on  pretence  of  misconception,  falsified, 
the  evidence.  Withhold  this  safeguard,  the 
reputation  of  the  judge  remains  a  perpetual 
prey  to  calumny,  without  the  possibility  of  de- 
fence :  apply  this  safeguard,  adding  it  as  an 
accompaniment  and  corroborative  to  the  secu- 
rity afforded  (as  above)  by  registration, — all 
such    calumny  being    rendered    hopeless,    it 


*  The  constitution  of  tlie  judicial  establish  men  t,  including 
the  (]uestion  as  between  unity  and  tnultiplicily'in  regard  to 
the  number  of  the  judges  sitting  and  acting:  at  the  sanie 
time,  bclougs  not  to  the  present  work.  Meanlime,  as  well 
with  regard  to  division  as  with  regard  to  subordination  of 
judicial  powers,  let  it  be  noted,  that  it  operates  no  otherwise 
as  a  guard  to  probity,  than  in  as  far  he  the  chance  of  dis- 
agreement and  altercation  presenis  a  faint  chance  of  occa- 
ajonal  publicity. 
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will  in  scarce  any  instance  be  attempted  ;  it 
will  not  in  any  instance  be  attempted  with 
success. 

5.  Another  advantage  (collateral  indeed  to 
the  present  object,  yet  too  extensively  impor- 
tant to  be  passed  over  without  notice)  is,  that, 
by  publicity,  the  temple  of  justice  adds  to  its 
other  functions  that  of  a  school :  a  school  of 
the  highest  order,  where  the  most  important 
branches  of  morality  are  enforced  by  the  most 
impressive  means:  a  theatre,  in  which  the 
sports  of  the  imagination  give  place  to  the  more 
interesting  exhibitions  of  real  life.  Sent  thither 
by  the  self-regard ing  motive  of  curiosity,  men 
imbibe,  without  intending  it,  and  without  being 
aware  of  it,  a  disposition  to  be  influenced,  more 
or  less,  by  the  social  and  tutelary  motive,  the 
love  of  justice.  Without  elfort  on  their  own 
parts,  without  effort  and  without  merit  on  the 
part  of  their  respective  governments,  they  learn 
the  chief  part  of  what  little  they  are  permitted 
to  leam  (for  the  obligation  of  physical  impossibi- 
lity is  still  more  irresistible  than  that  of  legal 
prohibition),  of  the  state  of  the  laws  on  which 
their  fate  depends. 

Uses  of  leaving  it  free  to  all  persons,  without 
restriction,  to  take  notes  of  the  evidence. 

i .  To  give  effect,  in  the  way  of  permanence, 
to  the  general  principle  of  publicity — to  the 
general  liberty  of  attendance,  proposed  to  be 
allowed,  as  above.  From  no  person's  attend- 
ance in  tlie  character  of  auditor  and  spectator, 
can  any  utility  be  derived,  either  to  himself  or 
to  any  other  individual,  or  to  the  public  at  large, 
but  m  proportion  as  his  conceptions  of  what 
passes  contniue  correct :  and  by  no  other  means 


can  he  make  so  sure  of  their  correctness  as  by 
committing  them  (or  at  least  having  it  in  his 
power  to  commit  them)  to  writing,  with  his  own 
hand,  at  the  very  time. 

But  for  this  general  liberty,  there  would  be 
no  eft'ectual,  no  sufficient  check  at  least,  against 
even  wilful  misrepresentation  on  the  part  of  an 
unrighteous  judge.  Against  written  testimony 
from  such  a  quarter,  what  representation  could 
be  expected  to  prevail,  on  the  part  of  individuals 
precluded  by  the  supposition  from  committing 
to  writing  what  they  were  hearing;  precluded 
from  giving  to  their  testimony  that  permanence 
on  which  its  trustworthiness  would  so  effectually 
depend  ? 

2.  To  afford  a  source  of  casual  solution  or 
correction  to  any  casual  ambiguity,  obscurity  or 
undesigned  error,  in  the  representation  given  of 
the  evidence  by  the  judge  or  other  otBcialscribe.* 

Rule.    Allow  to  persons  in  general  the  hberty 
of  publishing,  and  that  in  print,  minutes  taken 
by  anybody  of  the  depositions  of  witnesses,  as 
above. 
.   Reason.     Without  the  liberty  of  publishing, 

•  The  security  thus  afforded  agiainst  mUrepresenlation 
{wiirul  or  not  wilful)  on  the  part  of  the  judge,  may  be  apt  to 
presenl  itself  as  beloti^ng  in  strictness  to  the  subject  of  pro- 
cedure at  large,  or  to  that  of  the  organization  of  the  judicial 
establishment,  and  not  to  that  branch  of  the  subject  «f  pro- 
cedure which  is  the  subject  of  the  present  work — the  btaqch 
particularly  relative  lo  the  topic  of  evidence.  But  as  the 
quality  of  trustworthiness  in  a  lot  of  evidence  is  no  otherwise 
valuable  than  as  amsans  lo  unend — and  rectitude  of  decision 
is  that  end ;  when  the  reasons  of  a  rule  directed  lo  a  subor- 
dinate object  come  to  be  assigned,  the  reasons  which  indicate 
on  the  part  of  the  same  rule  a  still  higher  and  more  important 
ntiKly.  viz.  its  immediate  subservience  lo  the  ultimate  end, 
rely  be  out  of  place. 
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and  in  this  effectual  manner,  the  liberty  of 
penning  such  minutes  would  be  of  little  use.  It 
IS  only  in  so  far  as  they  are  made  public,  that 
they  can  minister  to  any  of  the  above  mentioned 
uses  (except  that  which  consists  in  the  informa- 
tion they  afford  to  the  judge).  By  a  limited  cir- 
culation, room  is  left  for  misrepresentation, 
wilful  as  well  as  undesigned :  by  an  unlimited 
circulation,  both  are  silenced :  by  the  facility 
gWen  to  an  unlimited  circulation,  both  are 
prevented. 

Look  over  the  list  of  advantages  by  which 
the  demand  for  publicity  is  produced  in  respect 
of  the  evidence;   you  will  find  them  applying 
(the  greater  part  of  them,  and  with  a  force  quite 
sufficient)  to  the  extension  of  the  demtod  to  all 
observations  of  which  the  evidence  is  the  sub- 
ject;  whether  on  the  part  of  the  judge,  "or  of 
the  parties,  or  their  advocates.     Security  to 
suitors  (to  the  suitors  in  each  individual  cause) 
— ^and  through  them  to  men  in  general  in  the 
character  of  persons  liable  to  become  suitors, — 
against  negligence  and  partiality  on  the  part  of 
the  judge :  security  to  the  judge  against  the 
unmerited  imputation  of  any  such  breach  of 
duty :  instruction  to  the  people  at  large,  in  the 
character  of  occasional  spectators  and  auditors 
at  the  theatre  of  justice,  and  occasional  readers 
of  the  dramatical  performances  exhibited  at  that 
theatre. 

The  evidence  itself  is  so  and  so  r  froin  this 
evidence,  the  decision  which  the  judge  proposes 
to  ground  on  it,  and  the  conclusion  necessary 
to  warrant  that  decision,  are  so  and*  so:  this 
conclusion,  is  it  a  just  and  proper  deduction 
from  the  evidence  ?    In  some  iniMances  the  con- 
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elusion  may  follow  eo  plainly  and  inevitably 
from  the  evidence,  that  any  words  which  should 
be  expended  in  displaying  the  propriety  of  it 
would  be  thrown  away :  while,  in  other  cases, 
the  conclusion  (though  clear  enough  to  him  who 
with  full  time  before  him  shall  take  upon  him- 
,  self  to  bestow  upon  the  subject  an  impartial 
and  attentive  consideration)  may  yet  present 
itself  to  the  hearers  under  such  a  veil  of  obscu- 
rity, as  may  well  require  explanations  on  the 
part  of  the  judge,  to  satisfy  them  that  he  has  not 
availed  himself  of  the  obscurity  to  any  such 
sinister  purpose  as  that  of  pronouncing  a  deci- 
sion not  warranted  by  the  truth  of  the  case. 

If,  previously  to  the  decision  for  the  purpose 
of  which  the  enquiry  is  performed,  debate 
should  arise,  with  arguments  on  both  sides ;  in 
such  a  case,  under  the  auspices  of  publicity,  a 
result  altogether  natural  (whether  obligatory  or 
no)  is,  that  the  judge  should  state,  in  the  pre- 
sence of  the  by-standers  (his  inspectors),  the  con- 
siderations— the  reasons — by  the  force  of  which 
the  decision  so  pronounced  by  him  has  been 
made  to  assume  its  actual  shape,  in  preference 
to  any  other  that  may  have  been  contended  for. 
In  such  a  situation,  that  to  any  judge  the  good 
opinion  of  such  his  judges  should  be  altogether 
a  matter  of  indifference,  is  not  to  be  imagined. 
In  such  a  state  of  things,  that  which  the  judge 
is  to  the  parties  or  their  advocates,  the  by- 
standers are  to  the  judge:  that  which  arguments 
are  in  their  mouths,  reasons  are  in  his. 

Publicity  therefore  draws  with  it,  on  the 
part  of  the  judge,  as  a  consequence  if  not  alto- 
gether necessary  (since  in  conception  at  least 
it  is  not  inseparable)  at  any  rate  natural  and 
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in  experience  customary,  and  at  any  rate  al- 
together desirable, — the  habit  of  giving  reasons 
from  the  bench. 

The  same  considerations  vsrhich  prescribe  the 
giving  an  obligatory  force  to  the  one  arrange- 
ment, apply  in  like  manner  to  the  other :  sub- 
ject only  in  both  instances  to  the  exception 
dictated  by  a  regard  to  preponderant  inconve- 
nience, :  in  the  shape  of  delay,  vexation,  and 
expense.  Whenever  the  reason  of  the  arrange^ 
ment  made  by  the  judge  is  apparent  upon  the 
face  of  it,  entering  into  a  detailed  explanation 
of  it  would  be  so  much  time  and  labour  lost 
to  everybody. 

So  difficult  to  settle  is  the  proportion  between 
the  advantage  in  respect  of  security  against 
misdecision  on  the  one  hand,  and  the  disadvan- 
tage in  respect  of  delay  and  vexation  on  the 
other,  that  the  practice  of  giving  reasons  from  the 
bench  can  scarcely  be  made  the  subject  of  Mrf 
determinate  rule  acting  with  the  force  of  legal 
obligation  on  the  judge.  Of  courts  of  justice  it 
may  be  said  that  they  shall  be  open,  unless  in 
such  and  such  cases :  while,  in  the  description 
of  these  cases,  a  considerable  degree  of  particu- 
larity may  be  employed,  designative  of  the 
species  of  cause,  or  of  the  stage  at  which  the 
cause  (be  it  what  it  may)  is  arrived  in  the  track 
of  procedure.  But  of  the  judge  it  cannot  be 
determined  with  any  degree  of  precision,  in 
what  cases  he  shall,  and  in  what  cases  he  shall 
not,  be  bound  to  deliver  reasons. 

This,  however,  is  but  one  out  of  the  multitude 
of  instances,  in  which,  though  an  obligation  of 
the  legal  kind  is  inapplicable,  an  obligation  of 
the  moral  kind  will  be  neither  inapplicable  nor 
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inefficacious.  Specifying  reasons  is  an  opera- 
tion, to  the  perfonnance  of  which,  under  the 
auspices  of  publicity,  the  nature  of  his  situation 
will  (as  already  observed)  naturally  dispose  him 
to  have  recourse.  Consigned  to  the  text  of  the 
law,  an  intimation  to  the  sanie  effect,  in  terms 
however  general,  can  scarce  fail  of  producing 
upon  the  minds  of  the  persons  concerned,  the 
elfect  on  this  occasion  to  be  desired :  in  the 
minds  of  tlie  public,  a  more  constant  disposition 
to  expect  this  sort  of  satisfaction  from  the  mouth 
of  the  judge;  in  the  mind  of  the  judge,  a  more 
constant  disposition  to  aft'ord  it. 

In  legislation,  in  judicature,  in  every  line 
of  human  action  in  which  the  agent  is  or  ought 
to  be  accountable  to  the  public  or  any  part  of 
it, — giving  reasons  is,  in  relation  to  rectitude  of 
conduct,  a  test,  a  standard,  a  security,  a  source 
of  interpretation.  Good  iaws  ave  such  laws  for 
which  good  reasons  can  be  given  :  good  decisions 
are  such  decisions  for  which  good  reasons  can 
be  given.  On  the  part  of  a  legislator  whose 
wish  is  that  his  laws  be  good,  who  thinks  they 
are  good,  and  who  knows  why  he  thinks  so,  a 
natural  object  of  anxiety  will  be,  the  communi- 
cating the  like  persuasion  to  those  whom  he 
wishes  to  see  conforming  themselves  to  those 
rules.  On  the  part  ofa  judge  whosewish  it  is  that 
his  decisions  be  good,  who  thinks  them  so,  and 
knows  why  he  thinks  them  so,  (it  is  only  in 
proportion  as  he  knows  why  he  thinks  them 
good  that  they  are  likely  so  to  be,)  an  equally 
natural  object  of  anxiety  will  be  the  communi- 
cating the  like  persuasion  to  all  to  whose  cog- 
nizance it  may  happen  to  them  to  present  them- 
selves; and  more  especially  to  those  from  whom 
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a  more  immediate  conformity  to  them  is  ex- 
pected. 

In  neither  case,  therefore,  does  a  man  exempt 
himself  from  a  function  so  strongly  recom- 
mended as  well  by  probity  as  by  prudence; 
unless  it  be  where — power  standing  in  the  place 
of  reason — the  deficiency  of  psychological  power 
being  supplied  by  political,  of  internal  by  ex- 
ternal,— he  exempts  himself,  because  it  is  m  his 
power  to  exempt  himself,  from  that  sort  of  quali- 
fication, which,  feeling  himself  unable  to  per- 
form well,  he  feels  it  at  the  same  time  in  his 
power  to  decline  performing. 

Oughton,  in  his  Treatise  on  the  Practice  of 
the  Ecclesiastical  Courts,  maintains,  without 
reserve,  that  the  practice  of  examining  witnesses 
in  public  is  a  bad  practice. 

In  support  of  tnis  censure  he  adduces  two 
reasons : — 

1 .  The  witnesses,  in  this  case,  have  the  fa- 
culty of  entering  into  a  confederacy,  and  of 
fieuihioning  their  stories  in  such  manner  as  to 
preserve  them  from  inconsistency. 

True;  this  faculty  they  possess  where  the 
examination  is  performed  in  public :  but  this 
same  faculty,  is  it  less  open  to  them  where  it  is 
performed  in  secret  ? 

The  danger  peculiar  to  the  system  of  publicity, 
is  confined  to  the  short  space  of  time  during 
which,,  if  the  requisite  and  not  impracticable 
precaution  be  not  taken,  a  mendacious  witness 
about  to  depose  may  profit  by  hearing  the  de- 
position, as  it  issues,  of  a  preceding  witness, 
deposing  in  evidence  to  the  same  fact. 

This  danger,  as  it  is  frequently  worth  obvi- 
ating, so  neither  is  it  incapable  of  being  ob- 


viated:  and  this  (as  will  be  seen)  it  may  be, 
without  depriving  the  process  of  the  benefit  of 
pubhcity. 

The  observation  of  Oughton  is  confined  to  the 
case  of  mutual  concert.  But  the  advantage  de- 
rivable by  a  mendacious  witness  from  the  know- 
ledge of  the  purport  of  the  anterior  deposition 
of  another  witness,  does  not  require  any  such 
complicity  on  the  part  of  such  other  witness.  It 
is  equally  derivable  from  the  testimony  of  an 
adverse,  as  from  that  of  a  friendly,  witness. 

2.  Fear  of  the  resentment  of  one  or  other  of 
the  parties  might  operate  upon  the  witness,  so 
as  to  produce  in  his  testimony  a  departure  from 
the  truth.  It  might  occasion  him  to  keep  locked 
up  in  his  breast  some  fact,  which,  if  disclosed, 
might  operate  to  the  prejudice  of  the  party  by 
whom  his  testimony  was  called  for,  or  of  the 
opposite  party. 

To  this  objection  the  following  observations 
seem  applicable. 

1.  In  a  cause  between  individual  and  indi- 
vidual, whatever  interest  one  party  has  in  the  wit- 
ness's speaking  false,  the'opposing  party  has  acor- 
respondent  interest  in  causing  him  to  speak  true. 

2.  The  disposition  of  the  witness,  evenifleftto 
himself,  might  be,  on  this  or  that  point,  to  speak 
false  ;  at  the  same  time  that,  for  confining  him 
within,  the  pale  of  trutli,  there  is  no  other  chance 
than  that  power  of  contradiction  and  refutation, 
which  depends  upon  a  mass  of  information 
which  the  party  in  question,  and  he  only,  is  in 
possession  of. 

3.  The  secresy  in  question  is  but  temporary. 
Upon  this  as  upon  the  other  system,  when 
the  cause  comes  to  be  heard,  the  depositions 
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isure  divulged.  Whatever  is  contained  in  the  de- 
position, of  a  nature  displeasing  to  either  party, 
the  invoker  or  the  adversary,  is  then  disclosed.  . 

True  it  is  that  this  applies  only  to  actual  de- 
position :  it  does  not  apply  to  silence.  By  the 
apprehension  of  the  displeasure  of  one  of  the 
parties,  it  may  happen  that  by  the  witness  some- 
thing should  be  suppressed,  which,  had  it  not 
been  for  such  presence,  might  have  come  out. 
But  this  inconvenience  is  too  slight  to  be  put 
for  one  moment  in  comparison  with  the  trans- 
cendant  benefits  of  publicity.  It  can  never 
afford  ground  for  anything  more  than  an  occa- 
sional exception. 

By  the  admirers  of  the  technical  system,  as  it 
exists  in  England,  the  bar  has  been  spoken  of 
as  constituting  the  best,  if  not  the  only  neces- 
sary, public ;  as  a  most  excellent  and  efficient 
check  upon  the  bench. 

Thus  far  may  be  admitted  :  that,  in  the  cha- 
racter in  question  (viz.  that  of  uncommissioned 
inspecting  judges),  so  far  as  either  practical  ex- 
perience or  technical  science  are  concerned,  no 
other  persons,  in  equal  number,  can  come  up 
to  them :  that  they  are  scarce  ever  altogether 
wanting,  and  that  upon  the  whole,  the  number 
of  them  bears  (as  it  were  to  be  wished  it  should 
do)  a  proportion  to  the  importance  of  the  cause. 

Thus  stands  the  matter  under  the  technical 
system.  But  were  any  one  to  say  that  under 
tne  natural  system  this  check  would  be  want- 
ing, and  that  therefore,  under  the  natural  system, 
there  would  be  no  sufficient  security  for  good 
judicature,  in  such  a  case  its  title  to  the  cha- 
racter of  an  indispensable  security  would  require 
a  more  particular  scrutiny. 
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1 .  So  long  as  the  technical  system  were  the 
object  to  be  pursued  i  to  the  conduct  of  a  set  of 
judges  acting  under  that  system,  no  other  ade- 
quate inspectors  could  be  found  than  a  set  of 
persons  alike  impregnated  with  technical  science. 
Remove  those  features  and  arrangements,  which, 
being  peculiar  to  the  technical  system,  are  re- 
pugnant to  common  sense  as  well  as  common 
honesty, — and  imlearned  inspectors  might  be 
nearly  as  competent  to  that  function,  as  those 
learned  ones  are  at  present. 

2.  Of  the  incongruities,  absolute  or  relative, 
into  which  the  judge  is  liable  to  fall,  it  is  with 
reference  to  those  only  wliich  are  such  in 
relation  to  the  technical  system  as  it  actually 
stands  at  present,  that  the  eyes  of  those  tech- 
nical inspectors  can  afford  any  security.  So 
far  indeed  as  the  technical  system  has  for  its 
ends  in  view  the  ends  of  justice,  so  far  the 
inspection  exercised  by  these  watchmen  might 
serve,  and  does  serve,  to  confine  the  course  of 
judicature  within  the  proper  track  of  justice. 
But  in  proportion  as  these  only  legitimate  ends 
have  been  neglected  or  contravened,  in  so  far 
that  same  system  of  inspection,  instead  of  being 
subservient,  is  adverse,  to  the  ends  of  justice. 
Wherever  misdecision  has  for  its  source  either 
the  sinister  interests  that  gave  birth,  or  the 
prejudices  that  have  given  support,  to  the  tech- 
nical system ;  far  from  operating  as  a  check  to 
misdecision,  the  presence  of  these  technical 
inspectors  will  operate  as  a  security  in  favour 
of  it.  In  hovv  many  instances  does  the  techni- 
cal system  not  only  authorize,  but  prescribe, 
and  that  professedly  and  avowedly,  decisions 
contrary  to  the  merits,  on  grounds  foreign  to 
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the  merits  ?  What,  in  these  cases,  will  be  the 
effect  of  a  system  of  inspection  administered 
by  such  inspectors?  Not  to  diminish  the  fre-^ 
quency  of  such  injustice,  but  to  ^ve  it  security 
ud  increase. 

The  faculty  of  appeal  may  be  s^t  to  present 
itself  as  an  effectual  succedaneum  to  publicity 
in  judicature.  In  many  countries, — Sunder  the 
Rome-sprung  system  in  general — under  Angli-> 
can  law  in  some  instances,  it  is  the  actual,  and 
in  some,  the  only  one. 

The  utility  of  appeal  in  general — ^its  efficacy 
in  regard  to  the  particular  points  here  in  ques* 
tion, — will  depend  in  no  small  degree  upon  the 
arrangements  made  in  relation  to  that  branch 
cf  procedure ;  a  detail  which  belongs  not  to 
this  work. 

But,  that  the  faculty  of  appeal,  however  con- 
ducted, cannot  operate  in  any  such  way  as  to 
supersede  the  demand  for  publicity  in  the 
collection  of  testimony,  may  even  in  this  place 
be  made  sufficiently  evident  by  various  consi- 
derations. 

1 .  Appeal,  howsoever  conducted,  is  clogged 
by  an  unavoidable  mass  of  delay,  vexation  and 
expence.  Publicity  is  in  no  case  productive  of 
considerable  delay ;  and,  so  far  as  concerns  open 
doors, — ^in  a  word,  as  to  everything  but  the 
official  registration  of  the  evidence,  when  that 
operation  is  thought  fit  to  be  prescribed  (con- 
cerning which,  see  further  on) — is  altogether 
unattended  willi  expence. 

2.  In  the  case  of  appeal,  ad  generally  esta- 
blished, the  evidence,  as  registered,  is  the  very 
basis  on  which  the  appeal,  so  far  as  concerns 
the  question  of  fact,  is  made  to  stand.     But  of 


the  instruments  to  which  the  tenor  or  purport 
of  the  testimony  is  professed  to  be  consigned, 
the  correctness  is  taken  for  granted,  and  not 
suffered  to  be  disputed.  Appeal,  therefore,  in 
this  point  of  view,  howsoever  it  may  be  an 
auxiUary,  is  no  succedaneum  to  pubhcity.  Is 
publicity  necessary  to  secure  the  correctness 
of  the  registration  for  the  purpose  of  the  imme- 
diate decision? — then  so  is  it  for  the  purpose  of 
the  appeal.  Appeal,  instead  of  rendering  it 
unnecessary,  increases  the  demand  for  it. 

If  grounded  on  the  same  evidence,  it  affords 
no  sort  of  security  against  incorrectness  or  in- 
completeness, whether  from  mendacity,  bias, 
or  blameless  misconception  or  omission,  on 
the  part  of  the  evidence.  In  all  points, 
the  correctness  of  the  evidence  is  taken  for 
granted. 

4.  Punishment  or  disapprobation  experienced 
or  apprehended  from  the  judge  above,  in  virtue 
of  the  appeal,  operates,  even  without  publicity, 
as  a  check  and  remedy  more  or  less  effective, 
against  misconduct  (whether  through  mental 
weakness,  improbity,  or  negligence)  in  the  judge 
below.  But  the  judge  above,  where  is  the  check 
upon  misconduct  on  his  part  in  any  shape? 
What  possible  check  so  effectual  as  publicity? 
and  if  the  court  above  is  at  the  highest  stage, 
what  other  possible  check  is  afforded  by  the 
nature  of  things  ? 

5.  Publicity,  a  principle  of  the  most  simple 
texture,  is  so  much  the  less  liable  to  be  out  of 
order ;  nor  is  it  in  the  power  of  mismanagement 
to  do  much  towards  the  destruction  of  its  effi- 
cacy. Of  the  principle  of  appeal,  the  utility 
depends  altogether  upon  the  details :  upon  the 
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propriety  of  the  arrangements  taken  in  relation 
to  it :  among  which  this  of  publicity  is  one  of 
the  most  natural. 

"  Appeals  without  publicity,  are  an  aggrava- 
tion, rather  than  a  remedy :  they  serve  but  to 
lengthen  the  succession,  the  dull  and  useless 
compound,  of  despotism,  procrastination,  pre- 
cipitation, caprice  and  negligence." 

Section  III. — Of  the  exceptions  to  the  principle 

of  universal  publicity. 

The  uses  and  advantages  of  publicity  have 
already  been  brought  to  view :  so  far  as  those 
uses  are  concerned,  the  most  complete  and 
unbounded  degree  of  publicity  cannot  be  too 
great. 

But  in  other  ways,  in  particular  cases,  publi- 
city, if  carried  to  this  or  that  degree,  may  on 
this  or  that  score  be  productive  of  inconve- 
nience, and  the  mass  of  that  inconvenience 
preponderant  over  the  mass  of  the  advantages. 
To  the  application  of  the  principle  of  publicity 
—of  universal  and  absolute  publicity, — ^these 
cases  will  present  so  many  exceptions. 

Let  us  observe  what  these  cases  are:  ob- 
serve, in  regard  to  each,  what  the  circumstance 
is,  by  which  the  demand  for  the  degree  of  pri- 
vacy in  question  is  presented :  appreciating  in 
each  instance,  as  near  as  may  be,  the  propor- 
tion as  between  inconvenience  and  advantage. 

1 .  Publicity  is  necessary  to  good  judicature. 
True.  But  it  is  not  necessary  that  every  man 
should  be  present  at  every  cause ;  and  at  every 
hearing  of  every  cause.     No : — ^nor  so  much  as 


that  every  man  should  be  so  present,  to  whom, 
for  whatever  reason,  it  might  happen  to  be 
desirous  of  being  present. 

A  man,  a  number  of  men,  wish  to  be  pre- 
sent at  the  hearing  of  a  certain  cause ;  and  in 
what  view  ?  to  disturb  the  proceedings ;  to 
expel  or  intimidate  the  parties,  the  witnesses, 
(or  what  is  vcorse  and  more  natural,  this  or 
that  party,  this  or  that  witness)  or  the  judge. 
Because  judicature  ought  to  be  public,  does  it 
follow  that  this  ought  to  be  suffered  ? 

2.  Publicity  is  necessary  to  good  judicature. 
True :  but  even  to  him  to  whose  cognizance  it 
is  fit  that  a  cause,  and  such  or  such  a  hearing 
in  the  cause,  should  come,  it  is  not  absolutely 
necessary  that  he  should  be  actually  present  at 
the  hearing,  and  tliat  during  the  whole  of  the 
time.  Nor,  again,  is  it  necessary  that  any  one 
person  should  be  present,  over  and  above  those 
whose  presence  is  necessary  and  suflScient  to 
ensure  the  rendering,  upon  occasion,  to  the 
public,  at  a  subsequent  time,  a  correct  and 
complete  account  of  whatever  passed  at  that 
time. 

3.  What  is  more ;  suppose  a  cause  absolutely 
devoid  of  interest  to  all  persons  but  the  parties 
to  the  cause,  and  those  parties  agreeing  in  their 
desire  that  the  doors  shall  be  open  to  no  other 
person,  or  no  other  than  such  and  such  persons 
as  they  can  mutually  agree  upon  :  in  this  case 
where  can  be  the  harm  of  the  degree  of  privacy 
thus  required?  As  to  unlimited  publicity,  the 
existence  of  the  inconvenience  that  would  re- 
sult from  it  is  sufficiently  established  by  the 
suffrage  of  those  who  by  the  supposition  are 
the  only  competent  judges. 
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If  the  guarding  the  parties  against  injustice 
in  the  individual  cause  before  the  court,  were 
the  only  reason  pleading  in  favour  of  un- 
restrained publicity;  this  reason  would  cease 
in  every  case  in  which,  unrestrained  publicity 
being  the  general  rule,  all  the  parties  interested 
joined  in  an  application  for  privacy;  or  in 
which,  privacy  being  the  general  rule,  no  appli- 
cation were  made  by  either  of  them  for  publi- 
city. For  by  common  consent  they  mig^t 
put  an  end  to  the  proceedings  altogether ;  and 
where  no  proceedmgs  existed  there  would  be 
none  to  malce  public. 

But  neither  by  any  such  joint  application 
nor  by  any  such  joint  acquiescence,  would  more 
than  a  part  (and  that  scarcely  a  principal  part) 
of  the  aemand  for  publicity,  unrestrained  publi- 
city, be  removed.  1.  In  the  character  of  so 
many  schools  of  morality,  the  courts  of  judi- 
cature would,  by  every  such  exception,  lose 
more  or  less  of  their  practice  and  their  influence. 
2.  What  is  much  more  natural,  the  habit 
and  sense  of  responsibility  would  be  propor- 
ticmably  weakened  on  the  part  of  the  judge.  3. 
If  privacy  were  the  general  rule,  botii  the 
above  inconveniences  would  receive  a  great  in- 
crease :  and  in  other  respects  this  arrangement, 
as  compared  with  the  opposite  one,  (publicity, 
subject  to  exception  if  on  special  application,) 
would  be  highly  unfavourable  to  the  ends  of 
justice.  The  main  use  of  publicity  being  to 
serve  as  a  check  upon  the  judge,  no  particular 
applicadon  could  be  made  for  it  without  mani- 
festing a  suspicion  to  his  disadvantage:  much 
therefore  as  a  party  might  conceive  himself  to 
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stand  in  need  of  this  security,  he  would  have 
no  means  of  obtaining  it  without  exposing  him- 
self to  the  displeasure  of  the  judge. 

4.  The  supposition  is,  that  all  parties  who 
have  any  interest  in  this  question  (at  any  rate 
any  special  interest)  join  in  the  consent  given  to 
the  privacy.  But  this  supposition  is  very  apt  to 
prove  erroneous :  nor  will  it  perhaps  be  easy  to 
pitch  upon  any  individual  case  in  which  there 
can  be  any  very  perfect  assurance  of  its  being 
verified.  More  interests,  it  will  frequently 
happen,  are  involved  in  a  cause,  than  those  of 
the  individuals  who  appear  in  the  character  of 
parties  to  the  cause. 

At  any  rate  this  case  has  been  exemplified,  as 
often  as  evidence,  delivered  in  a  cause  between 
two  parties,  has  come  to  be  relevant  in  a  cause 
having  any  other  party  or  parties.  True  it  is, 
that,  by  compromising  the  suit  in  question,  or 
compromising  their  difference  before  the  com- 
mencement of  any  suit,  they  equally  had  it  in 
their  power  to  withhold  from  all  third  persons 
the  benefit  of  all  such  evidence  as  would  otlier- 
wise  have  been  called  into  existence  by  that 
suit:  but  true  it  also  is,  that,  on  the  occasion  of 
the  delivery  of  the  evidence,  each  party,  whether 
he  prejudiced  his  own  interest  or  no,  might 
prejudice  the  interest  of  such  third  persons,  not 
being  parties  to  the  suit. 

In  consenting  to  the  privacy,  either  party,  or 
even  each  of  them,  may,  in  one  way  or  other, 
have  done  prejudice  to  his  interest :  in  this  case, 
the  public,  and  perhaps  individual  third  per- 
sons, will  have  participated  in  the  inconvMii- 
ence  resulting  from  such  imprudence. 
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The  cases  which  present  themselves  as  cre« 
ating  a  demand  for  a  certain  degree  of  restric- 
tion to  be  put  upon  the  principle  of  absolute 
publicity,  each  for  an  appropnate  mode  and 
degree, — these  cases,  as  expressed  by  the  seve- 
ral grounds  of  the  demand,  may  be  thus  enu- 
merated. 

Object  1.  To  preserve  the  peace  and  good 
order  of  the  proceedings :  to  protect  the  judge, 
the  parties,  and  all  other  persons  present, 
against  annoyance. 

Object  2.  To  prevent  the  receipt  of  menda- 
city-serving information. 

Object  3.  To  prevent  the  receipt  of  informa- 
tion subservient  to  the  evasion  of  justiciability 
in  respect  of  person  or  property. 

Object  4.  To  preserve  the  tranquillity  and  re- 
putation of  individuals  and  families  from  un- 
necessary vexation  by  disclosure  of  facts  pre- 
judicial to  their  honour,  or  liable  to  be  produc- 
tive of  uneasinesses  or  disagreements  among 
themselves. 

Object  5.  To  preserve  individuals  and  families 
from  unnecessary  vexation,  produceable  by  the 
unnecessary  disclosure  of  their  pecuniary  cir- 
cumstances. 

Object  6.  To  preserve  public  decency  from 
violation. 

Object  7.  To  preserve  the  secrets  of  state 
from  disclosure. 

Object  8.  So  far  as  concerns  the  taking  of 
active  measures  for  publication, — ^the  avoidance 
of  the  expence  necessary  to  the  purchase  of 
that  security,  where  the  inconvenience  of  the 
expense  is  preponderant  (as  in  all  but  here  and 
there  a  particular  case  it  will  be)  over  the  ad- 
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vantage  referable  to  the  direct  ends  of  justice. 
This  case  will  be  considered  in  another  book.* 

Object  9.  (A  false  object.)  To  prevent  the 
receipt  of  information  tending  to  produce  un- 
due additions  to  the  aggregate  mass  of  evidence. 

Purpose  2.  Securing  the  persons  of  the  judge 
and  the  other  dramatis  personje  against  violence 
and  annoyance. 

The  importance  of  this  object,  the  necessity 
of  making  due  provision  for  it,  is  too  obvious  to 
be  susceptible  either  of  contestation  or  proof. 
Being  thus  incontestable,  the  necessity  is  the 
more  apt  to  be  converted  into  a  plea  for  abusive 
apphcation,  for  undue  extension. 

Suppose  the  judge  destitute  of  all  controul- 
ing  power,  the  place  of  audience  being  alike 
open  to  all  comers  :  the  whole  quantity  of  room 
might  be  engrossed  at  any  time  by  a  host  of 
conspirators  coming  together  for  the  express 
purpose  of  intimidating  the  judge  and  causing 
mjustice  to  be  done. 

What  seems  necessary  to  this  purpose  is, 
therefore,  that,  of  the  whole  number  of  seats  or 
stations  contained  in  the  judicatory,  a  certain 
number  should,  upon  a  declaration  made  by 
him  of  the  presumed  necessity,  be  at  any  time 
at  his  command,  to  be  filled  by  persons  nomi- 
nated by  himself  and  armed  in  such  manner  as 
he  thinks  fit ;  all  other  persons  being  precluded 
from  bringing  arms  of  any  kind. 

But  to  enable  a  man  to  contribute  his  physi- 
cal force  to  the  preservation  of  the  peace,  in  a 
room  or  apartment  of  this  kind,  it  is  not  neces- 
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sary  that  the  place  occupied  by  him  should  be 
among  those  which  are  most  efiFectually  adapted 
to  the  purpose  of  enabling  a  man  to  compre- 
hend distinctly  the  conversations  that  have 
place  there.  The  stations  allotted  to  these 
eventual  guards  to  the  person  of  the  judge, 
should  therefore  be  such  as  to  leave  free  to 
promiscuous  visitants  such  as  are  best  adapted 
to  the  purposes  of  sight  and  hearing. 

On  such  occasion,  to  warrant  the  assumption 
of  this  power,  it  should  be  necessary  for  the 
judge  to  declare  his  opinion  of  the  needfulness 
of  such  a  precaution :  the  declaration  to  this 
purpose  being  notified  by  a  placard  signed  by 
the  judge,  and  hung  out  m  a  conspicuous  situa- 
tion on  the  outside  of  the  court. 

But  for  this  precaution,  a  natural  result  would 
be  his  taking  to  himself,  as  his  own  property, 
such  part  of  the  judicatory  as  were  allotted  to 
him  in  trust  for  that  purpose,  and  in  some  way 
or  other  disposing  of  it  to  his  ow;n  profit. 

Doors  open  to  persons  of  all  classes  without 
distinction :  but  any  one  whose  presence  would, 
fay  disease,  or  filth,  or  turbulence,  be  a  nuisance 
to  the  rest,  individually  and  on  that  account 
excludible. 

Nor  is  pay,  exacted  for  places  of  superior 
Gonvenience,  inconsistent  with  the  spirit  of  the 
principle :  not  in  the  theatre  of  justice,  any 
more  than  in  any  other  theatre.  The  more 
elevated  the  spectator's  condition  in  life,  the 
better  his  qualification  to  act  in  the  character  of 
guardian  to  the  probity  of  the  judge.  But  a 
man  bred  up  in  the  delicacy  of  the  drawing- 
room,  will  not  willingly  firequent  any  place  in 
which  he  is  liable  to  be  elbowed  and  oppressed 
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by  men  whose  labours,  how  much  soever  more 
profitable  to  the  community  than  his  indolence, 
have  just  been  employed  in  the  foundry  or  in 
the  slaughter-house.  For  purposes  of  this  sort, 
rate  of  payment  is  perhaps  the  only  practicable 
principle  of  selection  ;  at  any  rate,  the  least  in- 
vidious possible. 

Purpose  2,  Prevention  of  mendacity-ser\Tng 
information. 

Wheresoever,  on  the  part  of  a  deposing  wit- 
ness (party  or  not  party  to  the  cause),  there 
exists  a  propensity  to  mendacity ;  the  probability 
of  preventing  his  giving  way  to  that  disposition, 
or  (in  the  event  of  his  giving  way  to  it)  of  pre- 
venting his  dishonest  endeavours  from  being  pro- 
ductive of  their  intended  effect, — depends  in  no 
small  degree  upon  the  measures  taken  for  pre- 
venting him  from  obtaining,  in  time  to  avail 
himself  of  it,  information  concerning  the  testi- 
mony delivered  or  about  to  be  delivered  by 
this  or  that  other  person  in  relation  to  the  same 
matter.  The  co-witness,  is  he  on  the  same  side 
with  the  supposed  mendaciously-disposed  wit- 
ness ? — the  purpose  for  which  he  needs  to  be 
apprized  of  such  testimony,  is  the  giving  to  it 
what  confirmation  may  be  in  his  power,  and  the 
avoiding  to  contradict  it.  The  co-witness  is  he 
on  the  opposite  side  ? — the  use  then  is,  that  he 
may  be  enabled  either  to  overpower  it,  or  to 
avoid  being  overpowered  by  it,  according  to  the 
probable  degree  of  its  probative  force.  By  the 
nature  of  the  case,  or  the  mass  of  accordant 
evidence,  does  it  appear  too  strong  to  be  over- 
borne ?  In  this  case,  for  fear  of  being  overborne 
and  discredited  by  it,  he  avoids,  as  much  an 
may  be,  from  touching  on  the  main  points :  as. 
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in  the  opposite  case,  he  touches  upon  those 
same  points  with  care  and  preference. 

To  a  propensity,  at  the  same  time  so  unavoid- 
ably prevalent,  and  so  pernicious  to  truth  and 
justice,  every  obstacle  ought  of  course  to  be 
opposed,  that  can  be  opposed. 

When  (as  in  the  Roman  school)  the  mode  of 
examination  is  private  in  the  highest  degree,  or 
in  a  degree  near  to  the  highest ;  this  purpose  is 
in  a  great  measure  effected  of  course,  with  or 
without  thinking  of  it.  The  testimony  delivered 
by  a  witness  not  being  known,  but  either  to  the 
judge  himself,  or  to  some  other  person  or  per- 
sons on  whom  it  is  supposed  that  (whether  equal 
or  no)  at  least  sufficient  dependence  may  be 
placed ;  his  testimony,  or  such  part  of  it  as  the 
judge  thinks  fit,  is  committed  to  writing, — and 
thereupon  (until  the  time  comes  for  hearing  ar- 
guments, and  pronouncing  a  decision  grounded 
on  it)  remains  wrapt  up  in  darkness. 

There  remains,  in  the  character  of  a  means  of 
divulgation,  the  discourse — the  extra-judicial 
discourse — of  the  examinee  himself.  Against 
this  source  of  mendacity-serving  information, 
if  the  process  of  examination  is  not  finished 
at  the  first  meeting,  there  exists  no  remedy : 
unless  his  case  be  that  of  a  person  in  whose 
instance  immediate  commitment  to  safe  cus- 
tody is  for  this  or  other  purposes  regarded  as 
warrantable. 

On  the  other  hand ;  if  the  case  be  such  as  is 
understood  to  warrant  such  commitment,  ac- 
companied with  the  seclusion  of  the  person,  for 
the  time  requisite  for  this  purpose,  from  promis- 
cuous intercourse  (personal  as  well  as  epistolary) ; 
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in  that  case,  this  source  of  mendacity-serving 
information  is  sealed  up  of  course. 

Even  when  the  mode  of  examination  is  public, 
and  no  such  power  of  commitment  has  place, 
still,  so  long  as  the  examination  is  begun  and 
concluded  at  the  same  meeting,  the  nature  of 
the  case  does  not  refuse  a  remedy.  The  per- 
sons about  to  be  examined  being  predetermined, 
and  foreknown  at  the  time  appointed  for  the 
examination,  they  repair  to  one  and  the  same 
room,  (a  room  allotted  to  the  purpose) ;  in  which,  ., 
under  the  custody  of  an  officer  appointed  to  pre- 
vent conversation,  they  remain  together,  each 
person  not  being  sutfered  to  quit  the  room  till 
called  for  to  undergo  his  examination :  whjcli 
performed,  he  is  permitted  to  go  at  large,  but 
not  permitted  to  return  to  the  room  and  com- 
pany from  which  lie  came. 

In  cases  where  a  second  examination  of  a 
witness  is  expected  to  be  necessary,  with  a 
view  to  confrontation  or  subsequent  sifting,  he 
is  reconducted  out  of  court,  to  prevent  his  hear- 
ing the  information  communicated  by  any  other 
witness,  and  kept  in  the  place  of  safe  custody 
in  which  he  was  before,  till  again  called. 

To  give  to  the  system  of  precautions  de- 
manded for  this  purpose,  the  utmost  degree  of 
efficiency  of  which  the  nature  of  tbingn  allovrs 
them  to  be  susceptible, — to  determine  on  this 
occasion  what  shall  be  the  fittest  decision,  be- 
tween the  antagonizing  claims  of  the  direct  ends 
of  justice  on  the  one  hand,  and  the  collateral 
ends  of  justice  on  the  other, — belongs  not  so 
much  to  this  subject  as  to  that  of  procedure  at 
large. 
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The  reason  why  it  was  necessary  that  men- 
tion should  be  in  this  place  made  of  it,  is,  that, 
whenever  such  seclusion  has  place,  a  corres- 
pondent degree  of  relative  privacy  necessarily 
has  place.  During  the  time  he  is  thus  kept  in 
the  witness's  waiting  room,  each  such  pauld* 
post-future  examinee  remains  precluded  from 
the  faculty  of  rendering  himself  a  member  of 
the  assemblage  of  persons  of  whom  the  audi- 
ence is  composed.* 

Purpose  3.  Prevention  of  disclosures,  subser- 

*  The  roisfortune  is,  that,  besides  the  expense  of  whatever 
architectural  arrangements  may  be  necessary  to  give  full 
effect  to  the  principie  of  separation  thus  applied,  a  consider- 
able measure  of  delay  will  be  found  unavoidably  attached  to 
the  employing  of  this  security.  After  the  plaintiff  (for  ex- 
ample) has  told  his  story  out  of  the  hearing  of  the  defendant, 
the  defendant  has  to  tell  his,  and  to  tell  it  out  of  the  hearing 
of  the  plaintiff.  Thus  far,  all  is  smooth  and  easy.  But,  for 
the  purpose  of  sufficient  security,  the  defendant  must  have 
the  faculty  of  putting  questions  to  the  plaintiff,  in  order  to 
draw  from  him,  in  explanation,  completion,  and  perhaps 
refutation,  of  allegations  or  depositions,  such  parts  of 
hb  case  as  he  might  otherwise  have  suppressed.  Moreover, 
to  obtain  any  explanation  of  the  testimony  which  the  plain- 
tiff has  been  delivering,  it  is  necessary  that  he  should  be 
correcUy  apprized  of  the  purport,  or  rather  the  very  tenor,  of 
the  testimony.  But,  at  the  time  when  it  was  delivered,  the 
defendant  was,  for  the  other  purpose,  studiously  excluded. 
This  being  the  case,  of  two  things  one :  either,  after  having 
delivered  his  testimony  out  of  the  hearing  of  the  defendant, 
the  plaintiff  most,  for  the  purpose  of  the  scrutiny,  deliver  it 
over  again  in  the  hearing  of  the  defendant ;  or,  minutes  hav- 
ing beoi  taken  of  his  deposition  on  the  first  occasion,  those 
mmates  must  on  the  second  occasion  be  read,  to  serve  as  a 
gnmnd  for  the  questions  which  the  defendant  is  to  have  the 
liberty  to  put  to  him : — and  so,  vice  versd^  for  the  purpose  of 
the  crosa-examination  to  be  performed  by  the  plaintiff  on 
tiie  defendant.  But  to  this  arrangement,  it  is  evident,  no 
inconsiderable  quantity  of  delay  will  be  attached ;  and  since, 
if  this  order  of  proceeding  be  invariably  observed  in  all  suits. 
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vient  to  non-justiciability,  through  non-forth- 
comingness. 

The  fulfilment,  in  each  case,  of  the  direct 
ends  of  justice,  (in  other  words,  rectitude  of  deci- 
sion), depends,  in  so  far  as  concerns  the  question 
of  fact,  upon  the  complete  forthcoraingness  of 

this  collateral  inconvenieDce  will  be  produced  id  many  in- 
Btances  in  which  it  will  be  of  ao  use, — here  comes  an  option 
to  be  made  between  the  certain  inconvenience  produced,  in 
the  shape  of  dtlay,  and  the  contingent  profit  produced,  in 
the  shape  of  security  against  mendacity  and  cODsctjuent 
deception  and  misdecision. 

It  will  be  proper,  in  this  case,  for  a  basis  for  the  cross- 
examtnation,  to  refer  to  the  minutes  of  ihe  plaintiff's  original 
deposition,  in  preference  to  the  causing  him  Id  be  re- 
examined for  the  same  purpose. 

Reasons. — I.  Because  it  may  happen,  that  (either  with  or 
without  blame  on  the  part  of  the  plaintifl')  such  re-hearing 
might  dilTer  more  or  less,  in  reality  or  in  appearance,  in  cir- 
cuiDstances  material  or  in  circumstances  immaterial,  from 
the  standard  prototype :  and  in  that  case  the  di0erence 
might  draw  on  discussions  and  delay.  Such  departure 
might  be  produced,  not  only  by  a  variation  in  the  allega- 
tions, depositions,  or  answers,  but  by  a  variation  in  the  pur- 
port or  order  of  the  questions  in  such  second  examination,  as 
compared  with  those  of  the  first. 

2.  In  die  original  hearing,  more  or  less  matter  of  conver- 
sation may  have  been  extracted  or  received,  which,  being 
palpably  irrelevant,  may,  and  with  propriety,  have  been  left 
out  of  the  minutes.  In  the  case  of  a  re-hearing,  this  irrele- 
vant matter,  more  or  less  of  it.  might  he  liable  to  re-appear. 
Upon  the  whole,  reading  the  minutes  will  therefore  in  gene- 
ral consume  less  time,  be  productive  of  less  delay,  than  & 
re-hearing  of  the  plaintiff. 

Upon  his  cross-examination,  it  may  happen  lo  the  plain- 
tiff, with  or  without  blame,  to  wish  to  vary  more  or  less 
from  his  original  testimony.  From  this  advantage,  where  it 
operates  in  favour  of  truth,  he  will  not  be  precluded  by  iba 
substitution  of  the  reading  of  the  minutes  to  a  re-hearing  : 
since,  in  his  answer  to  the  cross-questions,  nothing  will 
hinder  him  from  bringing  forward  such  new  matter  as  be 
may  think  At. 
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all  things  and  persons  whose  presence  is  neces- 
sary thereto  in  the  character  of  sources  of  evi- 
dence. The  efficiency  of  the  decision  depends 
upon  the  complete  forthcomingness  of  all  things 
and  persons,  which,  for  the  purpose  of  justici- 
ability, it  is  necessary  should  be  at  the  disposal 
of  the  j  udicatory. 

There  exists  not  that  sort  of  cause,  in  which^ 
to  this  or  that  party,  on  one  or  other  side  of 
the  cause  (but  more  especially  on  the  defend- 
ant's side),  it  may  not  happen  to  have  an  in- 
terest in  preventmg  the  forthcomingness  either 
of  persons  or  things,  to  one  or  other,  or  both,, 
of  the  judicial  purposes  just  mentioned. 

There  exists  not  that  species  of  cause,  in 
which  it  is  not  the  interest  of  each  party  that 
every  witness,  whose  testimony  would,  if  de- 
livered, operate  to  his  disadvantage,  should 
be  prevented  from  delivering  it.  Nor  is  this 
interest,  necessarily,  and  in  all  cases,  (though 
naturally  and  in  most  cases  it  will  be,)  a  sinister 
one.  For,  in  the  instance  of  any  given  witness, 
suppose  his  testimony  about  to  be  false,  and,  at 
the  same  time,  likely  to  gain  credence.  Though, 
on  account  of^the  impossibility  oif  establishing 
to  any  legal  purpose  the  existence  of  both 
these  facts,  it  could  never  be  right  for  the  law 
itself  to  lend  its  assistance  to  any  such  evasion, 
nor  so  much  as  to  leave  the  attempt  dispunish- 
able ;  yet  in  a  moral  point  of  view,  supposing 
the  expectation  of  the  eventual  union  of  the 
two  disastrous  incidents  sincere,  and  to  a  cer- 
tain degree  intense,  it  would  not  be  easy  (it 
should  seem)  to  find  in  it  a  just  ground  of 
censure. 
•  As  little  exists  there  that  species  of  cause,. 
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in  or  on  occasion  of  which  it  may  not  happen  to 
this  or  that  party  on  either  side  (more  parti- 
cularly on  the  defendant's  side)  to  be,  by  deci- 
sion of  the  judge  (direct  or  incidental),  subjected 
to  some  obligation,  which,  for  the  fulfilment  of 
it,  requires  the  forthcomingness  of  this  or  that 
.  person  or  this  or  that  thing  or  aggregate  mass 
of  things,  to  the  purpose  of  his  or  its  being  at 
the  disposal  of  the  judicatory  :  some  obligation, 
the  fulhlment  of  which,  as  being  attended  with 
evil  in  some  shape  or  other  to  the  party  on 
whom  it  should  be  imposed,  it  will  be  his  in- 
terest (and  thence  naturally  his  inclination)  to 
escape  from. 

It  is  evident  that  all  information,  calculated 
to  assist  either  of  the  parties  in  removing  out 
of  the  way  either  sources  of  evidence,  or  any 
thing  else  which  for  purposes  of  justiciability 
ought  to  be  forthcoming,  should  (if  practicable 
without  i)reponderant  disadvantage)  be  with- 
held. The  demand  for  privacy  on  this  account 
is  chiefly  confined  to  investigatorial  procedure  ; 
■when  the  case  is  ripe  for  being  brought  to  trial, 
it  will  in  general  be  practicable  to  take  other 
securities  against  the  frustration  of  the  ends  of 
justice  in  this  way.  Discretionary  power  ought 
therefore  to  be  vested  in  the  judge,  to  give 
temporary  privacy  to  the  preliminary  examina- 
tions taken  in  the  course  of  investigatorial  pro- 
cedure. Their  subsequent  publication  would 
in  general  be  a  sufficient  security  against  the 
exercise  of  this  pwwer  for  any  but  proper  pur- 
poses, or  on  any  but  proper  occasions. 

Purpose  4.  Preservation  of  pecuniary  repu- 
tation. 

The  demand  for  the  application  of  the  pnnci- 
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pie  of  secresy  to  this  purpose,  is  of  great  extent 
and  variety. 

In  almost  every  court  of  justice,  in  almost 
every  day's  practice,  cases  present  themselvek 
in  which,  without  ^  correct  acquaintance  with 
th^  pecuniary  faculties  of  one  or  both  parties^ 
nothing  that  deserves  the  name  of  justice  can 
be  done. 

On  the  other  hand,  neither  are  cases  much 
less  frequent,  in  which  a  public  disclosure  of 
those  circumstances  would,  on  whichever  side 
it  fell,  be  productive  of  inconvenience,  prepon- 
derating in  some  cases  over  every  advantage 
derivable  from  such  knowledge. 

1.  For  the  purpose  of  punishment,  a  neces- 
sary point  of  knowledge  is  the  pecuniary  ability 
of  tiie  one  party,  the  delincjuent. 

2.  For  the  purpose  of  satisfaction,  the  finances 
of  two  parties  (the  delinquent  and  the  party  in- 
jured) are  included  in  the  demand  for  knowledge. 

3.  Let  the  suit  be  one  in  which  costs  are  in- 
curred. Not  to  speak  of  any  such  enormous 
and  undiscriminating  and  oppressive  load  of 
factitious  costs,  as  that  which,  under  judge- 
made  law,  has,  by  the  power  and  to  the  profit 
of  judges  and  their  confederates,  been  created 
and  preserved;*  there  are  few  causes  indi- 
vidually taken,  and  no  sort  of  cause  specifically 
taken,  in  which  costs,  necessary  and  unavoid- 
able costs,  have  not  place.  Of  these,  at  the 
conclusion  of  the  cause  or  causes,  some  dis- 
position cannot  but  be  made.  Nor  can  that 
disposition  be  conformable  to  utility  and  justice, 

•  See  **  Scotch  Reform,"  Letter  I. 
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unless,  for  the  prodigious  disproportion  which 
may  happen  to  have  place  between  the  pe- 
cuniary circumstances  of  one  parly  and  the 
pecuniary  circumstances  of  another  party,  some 
eventual  provision  be  made,  and  thereupon  some 
account  be  rendered  Uable  to  be  taken. 

4.  Knowledge  of  the  circumstances  of  the 
debtor  is  necessary  to  the  judge,  to  enable  him 
to  do  justice  as  between  him  and  his  creditors  : 
whether  on  a  criminal,  or  on  a  non-criminal 
score. 

5.  In  case  of  danger  to  ultimate  solvency ; 
knowledge  of  the  time  or  times,  mode  or 
modes,  to  which,  without  ultimate,  or  at  least 
without  preponderant,  prejudice  to  the  creditor, 
the  payment  may  be  adjusted,— may  be  neces- 
sary to  the  judge,  to  enable  him  to  preserve  the 
defendant  debtor  from  unnecessary  ruin. 

6.  In  addition  to  the  knowledge  of  the  aggre- 
gate amount  of  his  debts, — knowledge  of  the 
circumstances  of  the  creditors  to  whom  they 
are  respectively  due,  may  be  necessary  to  the 
judge,  to  enable  him  to  preserve  from  unequal 
and  unreasonable  loss,  third  persons,  not  par- 
ties to  the  suit  by  which  the  demand  for  the 
inquiry  has  been  produced. 

To  an  English  lawyer,  considerations  such 
as  the  above  will  scarce  appear  worthy  of  a 
thought.  In  his  hands,  the  knots  in  question 
(like  so  many  others)  are  cut,  as  with  a  sword, 
by  a  magnanimous  contempt  for  all  such  ni- 
ceties. It  is  by  such  magnanimity  that  the 
cotFers  of  English  judges  are  gorged  with  the 
accumulated  pittances  of  the  distressed;  the 
promiscuous  spoils  of  creditors  and  debtors. 
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It  is  only  by  the  examination  of  the  party, 
the  vhd  voce  examination,  that  his  pecuniary 
circumstances  can  in  general  be  established 
with  any  approach  to  accuracy.  But  (es- 
pecially if  performed  in  time)  this  operation 
would,  in  nine  cases  out  of  ten,  or  nineteen  out 
of  twenty,  dry  up  the  source  of  profitable 
misery.  Hence  it  is  that  the  presence  of  the 
creditors  is  accordingly  not  less  intolerable  to 
the  eye  of  the  insolvent  debtor,  than  that  of 
creditor  and  debtor  is  to  the  English  judge. 
In  cases  to  a  vast  extent,  the  ear  of  the  judge  is 
inexorably  shut  to  all  evidence  respecting  the 
pecuniary  circumstances  of  parties.  On  what 
occasion  is  any  such  disposition  manifested,  as 
that  of  adjusting  time  and  mode  of  payment  to 
ability  ?  On  what  occasion  is  any  regard  paid  to 
the  interests  of  co-creditors,  who,  unsuspicious 
of  the  danger,  are  not  parties  to  the  suit? 
What  steam-engine  is  there,  that,  beating  upon 
a  mass  of  iron,  would  pay  less  regard  than  is 
paid  by  an  English  judge,  with  his  capias  or  his 
J^eri facias,  to  all  such  trifles? 

On  these  points,  is  his  ear  open  to  anything 
in  the  shape  of  evidence  ?  It  is  open  to  infe- 
rence ;  open  to  the  very  worst  that  can  be  found, 
to  the  exclusion  of  this  best,  evidence :  open  to 
what,  in  the  character  of  a  witness,  a  third 
person  (perhaps  a  stranger)  shall  suppose  in 
relation  to  the  party's  circumstances :  open  to 
what  the  party  himself  shall  think  fit  to  say  of 
them,  delivering  his  testimony  without  the  pos- 
sibility of  being  questioned, — delivering  it  in 
the  shape  of  affidavit  evidence. 

Purpose  5.  Fifth  purpose  of  privacy.     Pre- 
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vention  of  needless  violation  to  the  reputation 
of  individuals  and  the  peace  of  families. 

On  the  occasion  of  those  disputes  which  are 
liable  to  have  place  between  individuals,  in- 
stances are  frequent,  in  which,  either  no  such 
blame  as  deserves  punishment  has  place  on  any 
side,  or  none  but  such,  for  the  repression  of 
which,  the  quantity  of  suffering  (in  the  shape  of 
expense,  and  other  shapes)  unavoidably  at- 
tached to  the  process  of  litigation,  is  of  itself 
sufficient :  much  more  if  any  part  of  that  vast 
load  of  factitious  vexation  be  added  to  it,  which 
is  so  much  in  use  to  be  added  to  it. 

At  the  same  time,  in  many  a  cause  of  this 
kind,  such  is  tlie  quantity  of  suffering  pro- 
duced on  the  part  of  this  or  that  party,  or  per- 
haps all  the  parties,  by  the  mere  exposure  of 
such  incidents  as  have  happened  to  have  place 
in  the  course  of  the  dispute,  (in  particular  of  the 
conduct  maintained  by  them  in  the  course  of 
the  dispute,)  that,  in  comparison  of  the  suffering 
thus  unintentionally  produced,  any  suffering 
that  by  any  express  act  of  the  judge  would  on 
the  occasion  in  question  be  intentionally  pro- 
duced, would  be  to  any  degree  inferior  in  its 
amount.* 


*  This  is  more  particularly  Inie  in  the  caw  of  disputes 
in  which  the  disputants  are  nearly  related  to  one  another: 
more  especially  between  hutiband  and  wife,  parent  and  child. 

Under  the  ante- revolutionary  constitulion  of  France,  when 
the  institution  of  leltres  de  cachet  was  attacked  on  the 
ground  of  abuse,  their  subservience  to  the  purpose  of  se- 
cresy  was  brought  to  view  in  the  way  of  jusli6calion  or  ex- 
lenuation,  and  placed  to  the  account  of  use.  The  persons 
thus  consigned  to  imprisonment  were  persons  of  distinction, 
nicnibcrs  of  high  families,  who,  had  they  not  been  taken  care 
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In  SO  far  as  (without  prejudice  to  the  interest 
of  the  community  in  general  in  respect  of  the 
direct  ends  of  justice^  and  of  that  sense  of  se- 
curity which  depends  upon  the  persuasion  enter- 
tained of  their  being  faithfully  pursued)  any  such 
suffering  can  be  prevented  from  taking  place ; 
the  general  happmess  of  the  commimity  will 
(it  is  evident)  receive  proportionable  increase; 

Vexation,  whether  to  individuals  or  to  the 
public,  is  brought  to  view  under  the  head  of  Ex- 
clusion,* as  a  ground  on  which  the  door  may 

of  by  a  sort  of  extraordinary  justice,  would,  under  the  dis- 
pensations of  ordinary  justice,  have  experienced  a  severer 
fate.  Good  in  so  far  as  It  served  to  palliate  the  mischief  of 
the  institution,  the  plea  was  bad,  in  so  far  as  it  served  to 
reconcile  men  to  the  continuance  of  it. 

Before  the  accession  of  Louis  XVI,  the  power  of  confin- 
ing any  number  of  persons  for  any  length  of  time,  for  any 
cause  or  for  none,  was  committed  to  single  hands:  and 
blank  lettres  de  cachet  were,  it  is  said,  an  object  of  sale. 

At  the  accession  of  that  weak  but  well-intentioned  mo- 
narch, the  evil  was  rendered  more  tolerable,  and  thence,  had 
anything  endured,  more  durable.  A  court  consisting  of 
judges  was  established  for  the  management  of  this  business : 
a  set  of  men  who,  setting  out  (as  may  naturally  be  supposed) 
with  dispositions  prone  to  philanthropy,  would  as  nataraUr 
in  the  cavern  of  mystery  have  gradually  worn  them  out,  and 
put  on  the  character  of  theologo-inquisitorial  despotism  in 
their  stead.  Habits  of  general  publicity,  with  a  withdraw- 
ing room  for  the  purpose  of  occasional  secresy,  would,  as 
above,  have  been  the  true  and  only  remedy.  But  in  that 
country  (as  under  the  Roman  system,  wheresoever  in  use) 
the  whole  system  was  too  radically  bad  to  admit  of  this  or 
any  other  remedy. 

The  judge  who,  sitting  singly,  takes  all  examinations  in 
his  closet,  might  have  been  required,  under  the  requisite 
limitations  and  exceptions,  to  take  them  in  open  court.  Few 
things^  would  have  been  more  easy,  but  noting  more  radi- 
cal, than  such  a  change. 

*  Book  IX.  Exclusion.  Part  II.  Proper. 
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sometimes  with  propriety  be  shut  against  evi- 
dence. But  if,  in  any  case,  without  pre- 
ponderant inconvenience,  the  door  of  justice 
may  be  shut  against  the  evidence  itself;  with 
much  less  inconveuience  may  it  in  that  same 
case  be  shut  against  this  or  that  individual,  or 
against  the  public  at  large,  in  quality  of  co- 
auditors  of  the  evidence. 

By  means  of  this  temperament,  the  direct 
ends  of  justice  may  be  fulfilled,  in  many  in- 
stances in  which  otherwise  it  might  have  been 
necessary  to  make  a  complete  sacrifice  of  them 
to  the  collateral  ends.  The  light  of  evidence, 
instead  of  being  extinguished  altogether,  may 
be  set  to  shine  under  a  bushel :  under  a  bushel, 
and,  nevertheless,  though  in  so  confined  a  situa- 
tion, fulfil  its  ofiice. 

Of  these  considerations,  if  just,  the  following 
is  the  use  which  (it  should  seem)  might  be  made 
in  practice. 

In  cases  in  which  punishment,  for  the  benefit 
of  the  public,  and  for  the  sake  of  example,  is 
out  of  the  question,  the  subject  of  the  contest 
being  some  matter  of  private  right ;  supposing 
it  sufficiently  established  that  either  party  was 
desirous  of  substituting  the  private  to  the 
public  mode,  and  the  other  not  averse  to  it ;  it 
might,  generally  speaking,  be  of  use,  that,  (un- 
less for  special  cause  to  be  assigned  by  him- 
self), the  judge  should,  on  the  petition  of  either 
party,  substitute  to  the  ordinary  or  public  the 
private  mode.* 

•  The  proper  mode  of  limital.ioD  seems  not  unobvious  : 
particular  individuals  on  both  sides  to  Btand  escluded,  with 
or  without  consent,  by  authority  of  the  judge,     t'nder  the 


Chip.  XJ  PUBLICITY  AND  PttlVACY. 


557 


By  a  regulation  tx)  this  effect,  no  small  part  of 
the  vexation  incident  to  litigation  might  be  saved : 
a  species  of  vexation,  teeming  with  a  degree  of 
suffering  frequently  exceeding  in  its  amount 
that  which  is  produced  by  the  expense,  even 
under  the  vast  increase  which  such  part  of  the 
expense  as  is  necessary  and  unavoidable  re- 
<jeives  from  the  amount  of  such  part  as  is  fac- 
titious and  useless. 

Against  an  arrangement  to  this  effect,  three 
objections  may  be  apt  to  present  themselves. 

1.  One  is,  that,  by  intimidation,  this  or  that 
one  of  the  litigants  may  be  (as  it  were)  com- 
pelled to  join  in  the  application ;  or  at  any  rate 
to  forbear  opposing  it. 

2.  Another  is,  that,  in  a  case  in  which  it 
would  have  been  for  his  advantage  that  the 
proceeding  should  have  been  public,  he  may, 
by  false  or  fallacious  representations,  have  been 
deceived  into  the  giving  his  consent  to  its  being 
carried  on  in  the  private  mode. 

3.  A  third  is,  that,  in  many  instances  in 
which  the  private  mode  is  substituted  (as 
above)  to  the  public  mode,  the  use  of  the 
theatre  of  justice  in  the  character  of  a  school 
of  moral  instruction  will  be  done  away. 

To  the  first  and  second  objections  it  may  be 

same  authority,  persons  admissible  on  each  side,  to  be  settled 
(either  indiviaually,  or  only  as  to  number),  by  blank  tickets 
of  admission  delivered  to  the  respective  parties. 

The  principal  and  only  constant  use  of  publicity  is  redu- 
cible to  the  setting,  as  a  watch  over  the  conduct  of  the  judge, 
such  persons  as,  in  case  of  misconduct  on  his  part,  may  natu- 
rally be  expected  not  to  be  backward  in  proclaiming  it. 
The  inspecting  eyes  of  a  few  persons  thus  selected,  would 
be  more  steadily  effectual  than  those  of  a  promiscuous  mul- 
titude. 
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answered,  that,  agaiust  the  mischief  thus  appre- 
hended, two  remedies  present  themselves. 
'      One  consists  in  the  probity  of  the  judge.     If 

I  "in  his  opinion  the  case  is  of  the  number  of  those 
in  which  publicity  would  have  been  more  sub- 
servient to  the  purposes  of  Justice  than  privacy; 
m  this  case, — though  the  possibiUty  of  letting  in 
-the  pubhc  at  large  in  the  character  of  specta- 
tors is  gone  by, — yet,  by  himself,  or  by  some 
person  under  his  direction,  minutes  having  been 

'  taken  of  what  passed, — it  will  rest  with  him  to 
take  order  for  the  publication  of  those  minutes, 
laying  the  burthen  of  the  expense  on  whichever 
'Shoulders  seem  best  adapted  for  it. 

If,  in  the  course  taken  by  any  party  for  the 

I  obtaining  the  consent  of  any  other  to  the  sub- 
stitution of  the  private  to  the  public  mode,  any 

[  JUgn  of  intimidation  or  fraud  should  be  ob- 
served ;  it  may  rest  with  him  to  inflict  moreover 
on  the  offending  party  whatever  censure  may 
appear  suitable  to  the  case,  viz.  by  expression 
of  disapprobation,  or  by  addition  made  to  the 
expense  of  divulgation  (as  by  adding  to  the 
number  of  copies  to  be  printed  at  the  offender's 
expense),  &c. 

The  punishment  will  then  be  analogous  to 
the  offence ;  and  that  in  such  a  way  as  to  give 
it  its  best  chance  of  being  efficacious.  Good 
repute  was  the  possession,  to  the  value  of 
which  his  sensibility  stands  indicated  and 
proved,  by  the  sinister  course  which  he  took  for 
the  preservation  of  it :  reputation  is  accordingly 
the  possession  upon  which  the  punishment  at- 
taches, in  such  a  way  as  to  make  a  defalcation 
from  it. 

The  other  remedy  is  one  that  may  be  left  in 
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the  hands  of  the  party  himself.  This  remedy 
consists  in  the  liberty  of  printing  and  publish- 
ing the  minutes  at  his  own  expense. 

For  the  purpose  of  doing  all  that  in  this  case 
seems  proper  or  necessary  to  be  done  for  the 
repression  of  such  inconvenience  as  is  liable  to 
be  produced  by  such  publication,  in  cases  in 
which  the  suflFering  produced  by  it  will  be  ex- 
cessive,— the  judge  might  be  allowed  to  mark 
upon  the  minutes  his  disapprobation  of  any 
such  publication :  which  note  of  censure,  the 
party  who  persists  notwithstanding  in  the  de- 
sign of  publication,  shall  be  under  the  obliga- 
tion of  including  in  it. 

Here  then,  should  publication  be  made  not- 
withstanding, the  effect  of  it  will  be  to  prefer 
as  it  were  an  appeal  to  the  bar  of  the  public 
from  the  decision  pronounced  as  to  this  point 
by  the  judge.  In  this  way,  between  the  judge 
and  the  litigant  in  question,  a  sort  of  silent  liti-^ 
gation  will  take  place,  in  the  course  of  which 
the  judge  will  act  (as  it  is  desirable  he  should) 
with  all  that  advantage  which  it  is  in  the  nature 
of  his  commanding  situation  to  put  into  the 
hands  of  him  who  occupies  it. 

To  the  third  objection,  two  answers  present 
themselves. 

One  is,  that,  to  whatever  services  the  theatre 
of  justice  is  capable  of  being  made  to  render 
to  society  in  the  character  of  a  school  of  moral 
instruction,  no  determinate  number  of  causes  is 
necessary.  When  all  are  defalcated  which  the 
purpose  here  in  question  requires  to  be  defal- 
cated, there  seems  no  determinate  ground  for 
any  such  apprehension  as  that  the  remainder 
will  not  be  sufficient  for  this  collateral  purpose. 
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The  other  is,  that, — forasmuch  as,  in  every 
such  case,  it  would  be  in  the  power  of  the  par- 
lies (agreeing  in  the  manner  in  question)  to 
deprive  the  public  of  the  use  of  the  theatre  of 
justice  in  the  character  in  question,  either  by 
not  commencing  the  suit,  or  by  compromising 
it,  (in  which  case  the  public  would  also  be  de- 
,  prived  of  the  use  of  it  in  that  its  principal 
character) ;  any  such  inferior  loss,  as  (to  preserve 
individuals  from  unnecessary  vexation)  the 
public  may  be  subjected  to  in  respect  of  this 
collateral  and  inferior  use,  seems  the  less  to  be 
regretted. 

In  causes  in  which  the  peace  and  honour  of 
families  is  concerned,  so  long  as  there  is  any 
hope  of  reconciliation,  there  cannot  be  any 
sufficient  objection  to  secresy. 

Publicity  in  these  cases  (understand  always 
if  administered  in  the  first  instance)  can  have 
no  better  effect  than  that  of  pouring  poison  into 
whatever  wounds  have  already  been  sustained.* 

*  In  tiie  account  given  of  the  spccieB  of  tribunals  esta- 
bliahed  in  the  Danish  domiDioas  under  a  name  corresponding 
to  that  of  Reconciliation  Offices,  secresy  is  spoken  of  as  a 
universally  extensive  and  inviolable  law. 

Reasons  may  be  conceived,  which,  under  an  institution 
circumstanced  as  that  was,  might  operate  in  justification  of 
that  universality,  at  the  same  time  without  lessoning  its 
incompetence  in    the  character  of  a  general  principle  in 

1.  From  the  cognizance  of  that  institution,  ibe  class  of 
causes  in  which  generally  the  demand  for  the  principle  of 
publicity  is  at  its  highest  pitch  (viz.  penal  causes)  are  ex- 
empted, 

2.  It  is  obvious,  as  already  observed,  how  intimate  the 
connection  is  between  secresy  of  procedure  and  hope  of  re- 
conciliation, 

3.  The  powers  of  that  extraordinary  tribunal  do  not  ex- 
tend to  ihe  pronouncing  a  definitive  decision,  unless  by 
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Should  the  pacific  endeavours  of  the  judge 
have  proved  ineffectual ;  should  reconciliation 
prove  hopeless,    hostility  and    suspicion    still 

consent  of  parties.  Supposing,  therefore,  that,  in  the  ordi- 
nary courts,  the  course  of  proceeding  has  more  or  less  of 
the  lig^  of  publicity  to  illuminate  it;  this  light  it  rests  with 
the  party  to  take  the  full  benefit  of,  if  he  please.  The  de- 
cision of  the  Reconciliation  Court  is  pronounced :  is  he 
satisfied  with  it  ? — publicity  is  of  no  use  to  him.  1$  he  dis- 
sadsfied  ? — the  ordinary  courts  are  open  to  him  :  do  they 
afford  publicity  ?  he  lias  the  benefit  of  it :  do  they  refuse  it? 
the  secresy  of  the  procedure  in  the  Reconciliation  Courts  is 
at  any  rate  no  new  imperfection  in  the  system  of  judicature. 

4.  At  the  commencement  of  the  institution  in  question,  it 
was  natural  that  the  persons  to  whom  the  management  of  it 
was  intrusted  should  be  persons  at  pnce  possessing  and  de- 
serving the  highest  share  of  public  confidence :  stimulated, 
and  at  the  same  time  confined  within  the  pale  of  probity,  by 
that  enthusiasm,  without  which  no  considerable  reforms  can 
ever  be  so  much  as  attempted.  The  demand  for  publicity  in 
its  most  essential  character,  that  of  a  check  to  improbity, 
mieht,  therefore,  in  these  individual  instances,  be  not  alto- 
getner  without  reason  considered  as  superseded  and  rendered 
unnecessary.  But  a  confidence  of  this  sort,  how  well  soever 
placed  in  those  individual  instances,  might  be  very  much 
misplaced,  if,  by  being  rendered  perpetual,  it  were  extended 
to  an  indefinite  line  of  successors;  of  whom  nothing  could  be 
known,  except  that  to  their  case  no  such  securities  for  zeal 
and  probity  as  above  described  would  have  any  application. 

5.  Of  this  extraordinary  system  of  tribunals,  the  object — 
the  principal,  if  not  only,  object — was  the  rescuing  the  peo- 
ple from  the  depredation  which,  in  that  country  as  well  as  in 
every  other,  has,  under  the  auspices  of  the  technical  system, 
been  the  real  object  of  the  established  course  of  procedure. 
The  sensations  excited  in  the  breasts  of  the  men  of  law  of  all 
descriptions  (official  and  professional)  attached  to  the  regular 
tribunals,  would,  of  course,  be  such  as  those  with  which  a 
flock  of  half-starved  wolves  might  be  supposed  to  be  tor- 
mented, when  a  flock  of  sheep  has  just  been  rescued  by  the 
shepherd  from  their  fangs. 

In  this  state  of  things,  any  little  errors  into  which  the 
newly-established  magistrates  might  chance  to  fall,  any  weak- 
nesses which  it  might  happen  to  them  to  betray,  would  of 
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alive  and  seeking  every  advantage ;  then  is  the 
time  for  either  of  the  parties  (though  even  then 
at  his  peril)  to  demand  his  pound  of  flesh,  his 
right  of  tormenting  his  adversary,  by  dragging 
into  daylight  all  those  shades  in  his  character, 
which  (for  the  tranquillity  or  reputation  of  one 
or  both  parties,  their  families,  and  other  con- 
nections) had  better  have  remained  in  darkness. 
I  say  at  his  peril :  for  if,  upon  the  continuance 
and  completion  (that  is,  in  part,  if  necessary, 
the  repetition)  of  the  investigation  in  public,  it 
should  appear  that  this  sort  of  appeal  had  for 
its  cause  the  malignant  satisfaction  of  inflicting 
ou  the  adversary  this  species  of  vexation,  and 
that  no  real  apprehension  of  partiality  or  mis- 
conduct in  any  other  shape  bore  any  part  of  it,- — 
there  seems  no  reason  why  malicious  vexation 
in  this  shape  should  go  unpunished,  any  more 
tlian  in  any  other.  The  character  in  which  the 
vexation  operates  is  that  of  an  offence  against 
reputation ;  an  offence  of  which  the  hand  of  the 
judge,  as  in  case  of  conviction  on  a  false  accusa- 
tion, has  been  made  the  unwilling  instrument. 

Let  but  the  right  of  appeal  be  reserved ;  in 
that  case, ^though  in  the  court  below  publicity 
were  ultimately  and  peremptorily  refused  by  the 
judge, — the  only  serious  part  of  the  mischief 
against  which  publicity  is  particularly  calcu- 
lated to  operate  as  a  security,  would  be  avoided. 
At  the  Court  of  Appeal,  it  is  here  assumed  that. 


course  be  fastened  upon  with  avidity,  commented  upon  with 
malignity,  puioted  m  a|;g;ravated  colours,  and  circulated 
with  unwearied  assiduity  in  atl  circles  from  which  defeat  or 
obstniction  to  the  new  syslem  could  be  hopied.  Against 
Eiich  hostility,  secresy,  if  not  a  necessary  or  eligible,  was  at 
any  rate  a  very  natural,  and  at  least  excusable,  defence. 
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sooner  or  later,  even  in  causes  in  which  the  de- 
mand for  secresy  is  the  strongest,  it  is  in  the 
puwer  of  the  appellant  (always  at  his  peril)  to 
force  publicity. 

But  such  (it  may  be  still  observed)  is  some- 
times the  force  of  malice,  that,  notwithstanding 
any  punishment  that  can  be  thus  denounced, 
one  of  the  parties,  for  the  pleasure  of  injuring 
the  reputation  of  the  other — of  perpetrating  the 
mischief,  whatever  it  be,  to  which  the  family  or 
any  part  of  it  is  exposed, — will  persevere  to  the 
last  in  the  demand  of  publicity.  Possibly : 
since  men  are  every  now  and  then  to  be  found, 
who,  for  the  pleasure  of  depriving  an  adversary 
of  life,  are  content  to  risk  their  own.  Against 
defamation,  when  practised  in  any  of  the  ordi- 
nary ways,  by  word  of  mouth,  by  writing,  or  in 
print,  the  punishments  appointed  for  that  offence 
are  not  always  effectual.  True :  but  that  is  no 
more  than  may  be  said  of  every  other  sort  of 
offence,  and  every  other  sort  of  punishment :  and 
after  all,  the  worst  mischief  arising  from  pub- 
licity is  always  a  limited  one :  whereas  the  mis- 
chief attached  to  inviolable  secresy  in  judicature 
is  altogether  boundless.  Whatever  may  be  the 
punishment  annexed  to  defamation  when  com- 
mitted in  any  of  the  ordinary  ways,  and  what- 
ever in  these  cases  may  be  its  degree  of  efficacy ; 
a  much  superior  degree  of  etiicacy  may  be 
expected  from  it  where  it  has  for  its  object 
defamation  committed  or  attempted  to  be  com- 
mitted in  this  extraordinary  way.  In  the  former 
case,  the  passion  finds  nothing  to  oppose  it :  in 
the  latter  case,  it  finds  itself  opposed  by  what- 
ever can  be  done  either  in  the  way  of  advice  or 
examination,  by   the  authority  of  the  judge. 
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Finding  security,  (security  purely  pecuniary, 
constituted  by  the  apprehension  of  the  loss  of  a 
fixed  sum  of  money),  is  the  remedy  in  common 
use  against  known  or  apprehended  malice  :  and 
among  the  instances  in  which  it  is  employed, 
how  small  is  the  proportion  of  those  in  which  it 
fails  of  answering  its  intended  purpose  ! 

Purpose  6.  Regard  to  decency. 

Among  the  cases  in  which  the  demand  for 
secresy  is  created  by  a  regard  to  the  peace  and 
honour  of  individuals  and  families,  those  in 
which  the  injury  has  its  root  in  the  sexual  ap- 
petite claim  the  like  attention  by  this  additional 
title. 

If,  on  this  score,  it  be  proper  that  exclusion 
from  the  right  of  attendance  should  be  pro- 
nounced upon  any  description  of  persons,  by  the 
authority  of  the  legislator  and  the  judge;  the 
classes  it  would  fall  upon  would  naturally  be, 
the  female  sex  in  general,  and,  in  both  sexes, 
minors  below  a  certain  age :  more  especially  in 
the  case  of  any  of  those  irregularities  of  the 
sexual  appetite,  in  which  the  error  regards  the 
species  or  the  sex. 

On  a  subject  of  this  sort,  reason  stands  so 
little  chance  of  being  regarded,  that  reasoning 
would  be  but  ill  bestowed.  The  topic  being 
thus  brought  to  view,  discussion  and  decision 
may  be  abandoned  to  those  in  whose  eyes  all 
the  others  might  comparatively  appear  of  small 
importance. 

Minors  being  under  power,  it  will  rest  with 
pEu^nts  and  guardians  to  keep  them  out  of  such 
scenes,  or  of  any  other  such  scenes  by  which 
their  morals  may  be  put  in  jeopardy.  Answer 
per  c<mtr&, — it  is  easier  for  the  j  udge  to  guard  the 
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entrance  into  court,  than  for  a  parent  or  guardian 
to  guard  all  the  roads  that  lead  to  it. 

How  shall  age  be  tried  for  this  purpose  ?  An 
attempt  to  try  age  by  view  produced  the  insur- 
rection under  Wat  Tyler  and  Jack  Straw.  A 
discretionary  power  of  exclusion  on  this  ground 
to  be  exercised  on  view,  (view  of  the  countenance 
without  ulterior  scrutiny),  shall  it  be  lodged  in 
the  hands  of  the  judge  ? 

In  England,  the  resort  of  persons  of  the 
female  sex  to  scenes  so  little  suited  to  female 
delicacy  has  been  a  frequent  subject  of  animad-^ 
version.  Exclusion  in  this  case  (supposing  it 
worth  while)  could  no  otherwise  be  effected  than 
by  the  authority  of  the  judge.  The  subject, 
however,  can  scarcely  present  itself  as  of  light 
importance  to  the  sort  of  reformers  who  of  late 
years  have  busied  themselves  so  much  about 

Imnt-shops ;  and  who,  when  they  have  excluded 
oose  characters  from  this  or  that  house  or 
garden,  conceive  themselves  to  have  extin- 
guished looseness :  like  those  politicians,  who, 
when,  without  increasing  capital,  they  have  in- 
creased the  number  of  places  capable  of  being 
traded  with,  conceive  themselves  to  have  in- 
creased trade. 

Suppose  courts  of  justice  as  well  as  print- 
shops  sufficiently  fenced,  what  is  to  be  done 
with  bathing  places  ?  amongst  others  with  the 
sea  coast  and  the  shores  of  rivers  ?* 

*  When  a  person  of  the  female  sex  has  received  an  insult 
of  a  nature  offensive  to  decency,  (especially  if  to  youth  and 
Tireinity  refined  habits  of  life  be  added),  it  is  no  small  aggra- 
vation of  the  injury  to  be  obliged,  on  pain  of  seeing  the 
a]itlu>r  triumph  in  impunity,  to  come  forward,  as  in  England, 
ttd  give  a  descriptioQ  of  it,  in  the  face  of  a  mixed  and  for- 
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Purpose  7.  Preservation  of  state  secrets  from 
disclosure. 

To  give  the  question  a  body,  and  that  the 
discussion  may  be  somewhat  more  useful  than 
a  mutual  beating  of  the  air  in  the  dark,  let  as 
frame  a  feigned  case  out  of  a  real  one.  On  the 
occasion  of  the  peace  that  ensued  in  1 806,  be- 
tween France  and  Austria,  after  the  battle  of 
Austerlitz,  and  the  change  that  took  place  soon 
afterwards  in  the  British  administration,  parlia- 
ment received  from  the  departing  mintstrv  a 
communication  of  the  negotiations  that  bad 
preceded  the  rupture  terminated  by  that  peace. 
The  communication  thus  made  was  charged 
with  imprudence :    the    military   weakness  of 

midable  company  of  siarera,  maay  of  them  «dTETsmrie». 
Females  have  beea  seen  to  faiat  under  sacb  Inals.  The 
endeavour  on  the  part  of  lovers  and  male  reiatioos  to  nii^j 
in  this  respect  the  deficiencies  of  law,  is  among  tfaecaam 
that  give  birth  to  duels.  When  death  ensues,  then  cobcs 
the  judge,  who.  in  the  case  of  this  species  of  misery,  tiaght 
by  his  books  to  regard  the  difference  between  cooaeot  nd 
non-consent  as  of  no  importance,  urges  the  Jury  to  conaigl 
the  defender  of  a  sister  or  a  daughter's  honour,  to  the  fiilB 
allotted  to  midnight  assassins  and  incendiaries. 

When  the  injury  is  greater,  as  in  case  of  rape,  tbc  trial  of 
the  injured  is  less  severe.  By  the  horror  of  the  crioK,  smI 
the  idea  of  the  punishment,  lighter  thoughts  are  to  a  certun 
degree  subdued  in  the  bosoms  of  the  audience:  while  the 
like  sentiments,  acting  as  a  stimulus  on  the  mind  of  llie  ts- 
jured  sufferer,  support  her  spirits  under  the  conflict. 

\Vfaen  life,  the  life  of  the  defendant,  is  at  stake,  anyadiii* 
tional  danger  that  might  be  looked  upon  as  attendant  ■pon 
a  mode  of  examination  comparatively  secret,  might  appear 
to  some  too  high  a  price  to  pay  for  the  preservation  of  (enale 
delicacy-  Place  that  catastrophe  out  of  the  questiOD,  the 
proportion  between  inconvenience  and  inconveoieDce  wtU 
shew  itself  in  a  point  of  view  materially  different ;  the  suBrr- 
ing  of  the  injured,  greater ;  the  danger  to  the  suppotKd 
injurer,  of  less  magnitude. 
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your  late  unfortunate  allies,  the  weakness  of 
their  councils,  the  intellectual  weakness  of 
the  persons  by  whom  those  counsels  were  con- 
ducted, the  designs  entertained  in  your  favour 
by  other  powers  who  were  in  a  way  to  become 
your  allies,  all  these  (it  was  said)  you  have  be- 
trayed: such  is  the  imprudence,  and  what  is 
the  probable  consequence  ?  That,  on  future  con- 
tingent occasions,  powers  who  otherwise  might 
have  become  your  allies,  will  shrink .  from  your 
alliance,  deterred  by  the  apprehension  of  the 
like  imprudence. 

Such  was  the  imputation :  as  to  the  justice 
or  injustice  of  it,  it  is  altogether  foreign  to  the 
present  purpose.  To  adapt  the  case  to  the  pre- 
sent purpose ;  suppose  that  the  conduct  of  the 
British  administration,  antecedently  to  that  dis- 
aster, had  been  made  the  subject  of  a  charge  of 
corruption :  and  suppose  that,  for  the  pronounc- 
ing a  judicial  decision  upon  that  charge,  it 
would  have  been  necessary  that  the  communi- 
cation spontaneously  made  as  above  should 
have  been  produced  in  the  character  of  evi- 
dence :  and,  for  the  argument's  sake,  suppose  it 
sufficiently  established,  that,  from  the  unre- 
stricted publicity  of  that  evidence,  the  inconve- 
niences above  spoken  of  would  have  ensued ; 
and  that  the  weight  of  those  circumstances 
would  have  been  preponderant  over  any  advan- 
tage that  could  have  been  produced  by  the 
punishment  of  the  persons  participating  in  that 
crime. 

Here  then  would  have  been  two  great  evils, 
one  of  which,  under  the  system  of  inflexible 
publicity,  must  necessarily  have  been  submit- 
ted to :  on  the  one  hand,  impunity  and  conse- 
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qiient  encouragement  to  a  public  crime  of  the 
most  dangerous  description  :  on  the  other  hand, 
oftence  given  to  foreign  powers,  and  tlie  coun- 
try eventually  deprived  of  assistance  which 
might  be  necessary  to  its  preservation. 

By  a  considerate  relaxation  of  a  system, 
which,  inestimably  beneficial  as  it  has  been  in 
its  general  tendency,  was  introduced  without 
consideration,  and  has  been  pursued  in  the 
same  manner,  both  these  evils  might  in  the 
supposed  case  in  question  be  avoided, 

To  give  a  detailed  plan  for  this  ideal  pur- 
pose would  occupy  more  space  than  coula  be 
spared.  But,  as  to  leading  principles,  prece- 
dents not  inadequate  to  the  purpose  might  he 
found  without  straying  out  of  the  field  of  Eng- 
lish practice.  The  privacy  of  Secret  Commit- 
tees, though  as  yet  confined  to  preparatory' 
inquiry,  might  on  an  emergency  of  this  sort  be 
extended  to  definitive  judicature  :  the  mode  in 
which,  in  equity  procedure,  the  examining  judges 
are  appointed  by  the  parties,  appointed  out  of 
a  body  of  men  to  a  certain  degree  select, — and 
(to  come  nearer  the  mark)  the  mode  in  which  two 
of  the  fifteen  judges  are  chosen  in  the  House  of 
Commons  for  the  trial  of  election  causes, — 
would  afford  a  more  promising  security  for  im- 
partiality than  eoald  be  afforded  by  any  com- 
mittee chosen  (though  it  were  in  the  way  of 
ballot)  in  either  House. 

Section  IV. — Precautions  to  be  observed  in  the 
application  of  the  principle  of  privacy. 

Whatever  be  the  restriction  applied  to  the 
principle  of  absolute  publicity,  care  must  be 
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taken  that  the  mischief  resulting  from  the  re- 
striction be  not  preponderant  over  the  advan- 
tage: that  the  advantage  consisting  in  the 
avoidance  of  vexation  (the  inconvenience  oppo- 
site to  the  collateral  ends  of  justice),  be  not  out- 
weighed by  any  considerable  abatement  of  the 
security  necessary  with  reference  to  the  direct 
ends,  or  rather  to  all  the  ends,  of  justice. 

The  following  are  a  few  precautions,  by  the 
observance  of  which,  whatever  advantage  de- 
pending on  the  relaxation  of  the  principle  of 
publicity  be  pursued,  the  more  important  secu- 
rity afforded  by  the  general  observance  of  that 
principle  may  (it  should  seem)  be  maintained 
either  altogether  undiminished,  or  without  any 
diminution  worth  regarding.     , 

1.  In  no  case  should  the  concealment  be 
foreknown  to  be  perpetual  and  indefinite.  For 
to  admit  of  any  such  case,  would  be  to  confer 
on  the  judge  under  whose  direction  the  evi- 
dence were  to  be  collected  and  the  inquiry  in 
other  respects  carried  on,  a  power  completely 
arbitrary :.  since,  in  relation  to  the  business  in 
question;  let  his  conduct  be  ever  so  flagitious 
and  indefensible,  by  the  supposition  he  is  by 
means  of  the  concealment  in  question  com- 
pletely protected  from  every  unpleasant  conse- 
quence ;  protected  not  only  against  punishment, 
legal  punishment,  but  against  shame. 
'  At  all  events,  in  the  hands  of  every  party  in- 
terested must  be  lodged,  (to  be  exercised  on 
some  terms  or  other),  in  the  first  place,  the 
power  of  establishing  each  act,  each  word,  by 
proper  memorials ;  in  the  next  place,  the  power 
of  eventually  bringing  those  memorials  to  light. 
If,  in  the  case  of  a  secret  scrutiny,  the  exami- 
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nation  be  performed  viv^  voce;  questions  and 
answers  both  should  be  minuted,  tps'issimis 
vei'bis,  and  the  authenticity  of  the  minutes 
established  in  the  strictest  and  most  satisfac- 
tory mode. 

2.  In  no  case  let  the  privacy  extend  beyond 
the  purpose  :  let  no  degree  of  privacy  be  pro- 
duced (if  one  may  so  say)  in  waste.  For,  every 
restriction  put  upon  publicity,  in  tendency  at 
least  (whether  in  actual  effect  or  not)  infringes 
upon  the  habit,  and  weakens  the  sense,  of  re- 
sponsibility, on  the  part  of  the  judge. 

3.  Care  in  particular  should  be  taken  not  to 
have  two  different  sets  of  tribunals;  one  of 
them  reserved  for  secret  causes.  The  tribunals 
reserved  for  secret  causes  will  be  so  many 
seats  of  despotism :  more  especially  if  com- 
posed of  judges  who  never  judge  but  in  secret. 
Under  a  judge  trained  up  (as  it  were)  from 
infancy  to  act  under  the  controul  of  the  public 
eye,  secresy  in  this  or  that  particular  cause 
will  be  comparatively  exempt  from  danger: 
the  sense  of  responsibility,  the  habit  of  salutary 
self-restraint,  formed  under  the  discipline  of 
the  public  school,  will  not  be  suddenly  thrown 
off  in  the  closet. 

4.  Instead  of  secret  courts,  of  which  there 
should  not  any  where  be  a  single  one,  let  there 
be  to  every  court  a  private  chamber  or  with- 
drawing room  :  behind  the  bench,  a  door  open- 
ing into  a  small  apartment,  into  which  the 
judge,  calling  to  him  the  persons  requisite,  may 
withdraw  one  minute,  and  return  the  next,  the 
audience  in  the  court  remaining  undisplaced.* 

^ay  no  a«ch  affront  would  be  put  upon  the 
s  is  habituEtlty,  Biid  (ihougli  naturally  engugh)  not 
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In  this  way,  just  so  much  of  the  enquiry  is 
kept  secret  as  the  purpose  requires  to  be  kept 
secret,  and  no  more.  In  one  and  the  same  . 
cause,  the  interrogation  of  one  deponent  may 
be  performed  in  secret,  that  of  another  in 
public :  even  of  the  same  deponent,  one  part  of 
the  examination  may  be  performed  in  the  one 
mode,  another  in  the  other  mode. 

Section  V. — Cases  particularly  unmeet  for  privacy. 

In  cases  of  a  non-criminal  nature,  between  in- 
dividual and  individual, — so  long  as  the  faculty 
of  attendance  for  himself  and  a  sufficient  num- 
ber of  his  nominees  is  secured  to  each  person 
having  a  distinct  interest  in  the  cause, — the  pri- 
vacy can  be  attended  with  no  other  inconveni- 
ence except  the  loss  of  the  casual  security 
afforded  for  the  correctness  and  completeness  of 
the  evidence,  by  the  chance  of  ulterior  wit- 
nesses, as  above  explained,  (a  chance  which  will 
only  apply  to  here  and  there  a  particular  case), 
and  the  infringement  made  in  the  habit  of  re- 
sponsibility on  the  part  of  the  judge. 

In  the  case  of  offences  of  a  criminal  nature, — 
and  in  particular  those  in  the  punishment  of 
which  the  members  of  the  government*  or  the 

necessarily,  put  upon  it,  in  the  two  houses  of  the  British 
parliament,  by  the  operation  of  clearing  the  house. 

*  E.  g.  Endeavours  to  overturn  Uie  government :  en- 
deavours to  excite  resistance  to  the  government:  endea- 
vours to  injure  the  reputation  of  the  governing  body,  or 
this  or  that  particular  member  of  it :  actions  against  any 
member  of  the  governing  body  for  abuse  of  the  powers 
or  functions  attached  to  his  station :  election  causes : 
suits  relative  to  the  right  of  occupying  this  or  that  public 
station. 
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public  at  large*  have  an  interest, — privacy  is  far 
from  being  equally  exempt  from  danger. 
,  The  interest  which  the  public  at  large  have 
in  the  conformity  of  the  procedure  to  the  seve- 
ral ends  of  justice,  added  to  the  general  reasons 
that  plead  in  favour  of  publicity  (as  above),  seem 
sufficient  to  establish  the  rule  of  unrestrained 
publicity  in  the  character  of  the  general  rule, 
what  remains  to  be  considered,  is, — whether, 
among  the  above-mentioned  reasons  in  favour 
of  privacy,  there  be  any  which  in  a  case  of 
this  class  can  constitute  a  sufficient  ground  for 
the  establishment  of  an  exception  to  that  gene- 
ral rule. 

1.  The  judge  without  the  concurrence  of 
either  party,  the  judge  alone,  could  not  present 
so  much  as  a  colourable  reason  for  any  mode  or 
degree  of  privacy. 

2.  Nor  yet  the  judge  and  the  prosecutor  to- 
gether. In  other  words,  it  would  not  be  eligible 
that  the  judge,  at  the  instance  of  the  prosecutor 
alone,  should,  for  any  cause,  withdraw  the  pro- 
cedure from  the  cognizance  of  the  public  at  large. 

Whatsoever  be  the  fonn  of  government, — ^mo- 
narchical, aristocratical,  democratical,  or  mi.\ed"; 
the  sort  of  dependence  or  connection  which  can 
scarcely  fail  of  subsisting,  as  between  the  judge 
and  the  members  of  the  administration,  is  such, 
that,  to  a  person  in  the  situation  of  defendant 
in  any  cause  in  which  any  member  of  that 
body  (as  such')  has  any  personal  interest,  the 
eventual  protection  of  the  public  eye  is  a 
security  too  important  to  be  foregone :  the  vex- 


+  Predatory  offences— theft,    highway   robbery,  honse- 
breaking :  rape :  incendiarism :  homicide,  in  some  cases. 
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atioD,  the  greatest  vexation,  that  could  befal 
the  public  functionary  for  want  of  that  privacy 
which,  in  a  case  between  individual  and  indi- 
vidual, might  without  preponderant  danger  be 
allowed,  would  be  confined  to  the  individual: 
but,  in  case  of  misdecision  to  the  prejudice  of 
the  defendant,  and  undue  punishment  in  conse- 
quence, (besides  that  to  tne  individual  the  af- ' 
fliction  of  the  punishment  in  this  case  would  be 
so  much  greater  than  that  of  the  vexation  on 
the  other),  the  alarm  which  a  bare  suspicion  of 
such  unjust  punishment  is  calculated  to  excite, 
would,  in  respect  of  its  extent,  be  an  additional 
and  more  serious  evil :  and,  although  there  were 
no  other  cause,  the  simple  fact  of  a  desire  on 
the  part  of  the  prosecutor  and  a  consent  on  the 

!)art  of  the  judge  to  withdraw  the  procedure 
rom  the  cognizance  of  the  public  eye,  would  of 
itself  be  a  ground  of  alarm,  neither  unnatural 
nor  unreasonable. 

The  minutes  being  in  this  case  taken,  and 
taken  ipsissimis  verbis ;  if,  when  the  proof  had 
been  closed,  the  minutes  were  to  be  read  in 
the  presence  of  the  defendant  and  of  the  open 
committee  of  the  public, — if,  in  answer  to  ap- 
propriate questions,  the  defendant  were  then, 
m  the  presence  of  the  public,  to  recognize 
the  correctness  of  the  statement, — the  security 
thus  afforded  to  him  against  misrepresentation, 
would  (it  might  be  supposed)  be  sufficient  for 
the  purpose. 

If,  however,  throughout  the  whole  of  his  ex* 
amination,  the  defendant  were  to  be  altogether 
destitute  of  assistance  and  support,  (as  in  Roman 
procedure  is  actually  the  case),  no  such  security 
would  be  sufficient.  Having  no  one  to  bear  wit- 
ness for  him,  intimidations  of  all  kinds  may,  on 
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the  part  of  the  judge,  or  on  the  part  of  the  judge 
and  prosecutor,  be  applied  to  him,  and  (if  unsuc- 
cessful) disavowed.  On  the  occasion  of  the 
public  hearing  (as  above),  it  may  happen  to  him 
to  come  ready-instructed,  and  by  such  irre- 
sistible authority,  what  to  say,  and  what  not 
to  say. 

Corrupt  indeed  must  be  the  state  of  justice, 
where  such  abuses  are  not  at  the  worst  ex- 
tremely rare  :  but  (be  the  abuse  itself  ever  so 
rare)  what  in  the  midst  of  such  darkness  cannot 
reasonably  be  expected  to  be  rare,  is  the  appre- 
hension of  it. 

What  if,  no  such  abuse  being  really  practised, 
the  defendant,  temerariously,  or  through  taah 
Jides,  should  set  up  a  false  complaint  of  it  ?  If 
indeed  he  is  prudent,  and  at  the  same  time  not 
without  hope  of  what  is  called  mercy  (absolute 
or  comparative),  he  certainly  will  not  pursue  a 
course  at  once  so  injurious  and  so  otfensive. 
But,  that  hope  of  mercy  should  be  altogether 
wanting,  cannot  in  a  case  of  this  class  be  an 
unfrequent  occurrence  :  nor  yet,  where  revenge 
can  promise  itself  an  immediate  gratification,  is 
any  such  imprudence  out  of  nature. 

Under  every  government,  cases  will  occur,  in 
which  (not  to  speak  of  pretences)  there  may  be 
just  grounds,  for  wishing  that  the  evidence  may 
be,  more  or  less  of  it,  kept  secret :  suppose,  for 
example,  the  occasion  of  the  supposed  offence  to 
be  a  transaction,  the  disclosure  of  which  would 
betray  the  military  projects  or  the  military 
weakness  of  the  state ;  or  a  transaction,  exposing 
to  obloquy  the  conduct  of  some  foreign  state. 
Be  the  mischief  of  publicity  preponderant  or  not, 
few  indeed  will  be  the  political  states  (none, 
perhaps,  but  the  English  and  the  Anglo-Ameri* 
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can)  in  which  the  members  of  the  administra- 
tion whose  conduct  might  by  the  disclosure  be 
exposed  to  censure,  would  have  self-denial  suf- 
ficient to  forbear  availing  themselves  of  the  plea 
for  withdrawing  it  from  the  scrutiny  of  the  pub- 
lic eye. 

In  a  case  of  this  kind,  a  sort  of  middle  course 
might  be  observed.  In  the  class  of  professional 
lawyers,  there  can  never  be  wanting,  in  every 
country,  men  of  reputation,  adequate  to  be 
trusted  with  such  secrets,  if  bound  to  secresy 
by  an  oath,  or  other  the  most  solemn  engage- 
ment in  use.  Out  of  a  list  formed  for  this  pur- 
pose, but  formed  at  a  period  anterior  to  that  in 
which  the  individual  cause  could  have  come  into 
contemplation,  let  the  defendant,  in  such  case, 
have  the  liberty  of  choice.  The  professional 
assistant  thus  chosen,  without  being  near  enough 
to  prompt  the  defendant  in  his  answers,  might 
be  present  to  the  purpose  of  witnessing  any  im- 
propriety of  conduct  (supposing  it  to  taJke  place) 
on  the  part  of  the  judge,  and  by  that  means  to 
serve  as  a  security  against  its  taking  place,  and 
to  attest  its  not  having  taken  place. 

What  if  the  defendant  should  be  too  poor  to 
pay,  on  the  occasion,  the  price  of  professional 
assistance  ?  He  must,  on  this  as  on  other  occa- 
sions, obtain  it  through  charity,  or  remain  desti- 
tute of  it.  But  in  a  case  of  this  sort,  which  is 
always  a  case  of  extensive  expectation  and  in- 
terest, charity  for  this  purpose  can  scarcely  fail 
of  being  at  hand,  either  on  the  part  of  sellers,  or 
on  the  part  of  purchasers. 

3.  Nor  yet  would  it  be  conducive  to  the  ends 
of  justice,  that,  in  a  case  of  this  description,  it 
should  rest  with  the  judge  to  withdraw  the  pro- 


cedure  from  the  cognizance  of  the  public  at 
large,  at  the  instance  of  a  defendant ;  at  any 
rate  so  to  withdraw  it,  but  that  the  prosecutor 
(if  there  be  one)  be  present  on  each  examination, 
with  at  least  one  professional  assistant,  by  way 
of  witness,  at  his  choice.  Without  this  check 
(supposing,  on  the  part  of  the  judge,  any  xmdue 
partiality  in  favour  of  the  defendant's  side)  mat- 
ters might  easily  be  so  arranged,  as  that  the 
acquittal  of  the  defendant,  though  guilty,  might 
be  the  result;  and  this  without  being  productive 
of  any  of  that  disrepute,  which  would  naturally 
attach  upon  the  conduct  of  the  judge  who  should 
give  impunity  to  a  malefactor  whose  guilt  was 
written  in  legible  charactei-s  upon  the  face  of  the 
evidence. 

The  objection  to  the  privacy  extends  not, 
however,  beyond  the  case  in  which, — in  conside- 
ration of  the  interest  wliich  the  public  at  large 
has  in  the  suppression  of  the  oflence, — the  judge 
stands  interdicted  from  remitting  the  punish- 
ment attached  to  it.  For  wherever  the  power 
of  remission  obtains,  the  worst  that  can  happen 
from  the  privacy,  is  the  exercise  of  tliat  same 
power ;  the  exercise  of  it  in  an  indirect  way, 
instead  of  a  direct  one. 

4.  Nor  yet,  in  the  class  of  cases  in  question, 
would  it  be  eligible  that  the  mode  of  privacy  in 
question  should  take  place,  although  it  were 
even  at  the  joint  sobcitation  of  both  parties  (or 
say  all  parties),  as  well  as  with  the  consent  of 
the  judge. 

The  reason  is,  that  here  (as  before)  there  is  a 
party  interested  (viz.  the  public  at  large)  whose 
interest  might,  by  means  of  the  privacy  in  ques- 
tion, and  a  sort  of  conspiracy,  more  or  less  ex- 
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plicit,  between  the  other  persons  concerned  (the 
judge  included)  be  made  a  sacrifice.  Here  (as 
before)  if  the  case  be  of  the  number  of  those  in 
which,  by  the  concurrence  of  those  several 
parties  (or,  much  more,  if  by  any  two  or  one  €i 
them)  the  punishment  incurred  or  supposed  to 
be  incurred  by  the  defendant,  may  avowedly 
be  remitted ;  the  objection  against  privacy  ex- 
tends not  to  this  case. 

So  publication  in  the  scriptural  mode  were  kept 
open,  privacy,  as  against  publicity  in  the  vivd 
voce  mode  (it  might  seem)  might  be  maintained 
without  inconvenience;  at  any  rate,  if  ultimate 
decision  and  execution  were  not  admitted  till 
the  public  had  had  time  sufficient  for  taking 
cognizance  of  the  communication  made  to  it. 

Several  causes^  however,  concur  in  prevent- 
ing the  latter  of  these  securities  from  being  an 
equivalent  to  both  together. 

In  the  first  place,  it  is  not  the  whole  of  the 
evidence  that  is  capable  of  being  expressed  by 
writing.  Deportment  (an  article  constituting  a 
considerable  branch  of  circumstantial  evidence, 
and  itself  distinguishable  into  a  considerable 
number  of  varieties)  is  an  article  not  communi- 
cable but  in  a  very  imperfect  manner,  to  any 
that  are  not  at  once  auditors  and  spectators. 

In  the  next  place,  the  discourse  published 
under  the  name  of  the  depositions  delivered  vivd 
voce  on  the  occasion  in  question,  is  it  really,  in 
tenor  or  in  purport,  the  very  evidence,  neither 
more  nor  less,  than  what,  on  that  time  or  occa- 
sion, was  actually  delivered?  For  the  complete- 
ness, as  well  as  correctness,  of  the  evidence,  the 
presence  of  an  unrestricted  assemblage  of  by- 
standers   afibrds  a  security  which   on    some 

VOL.  I.  2  p 
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occasions  may  be  absolutely  necessary  to  tiie 
prevention  of  misconduct  on  the  part  of  the 
judge  (misconduct,  the  fruit  of  which  may  be 
the  violation  of  all  the  ends  of  justice) :  a  aecu- 
rity,  of  which,  in  some  cases,  privacy,  as  against 
publicity  in  the  vivci  voce  mode,  may  be  abso- 
lutely destructive. 

In  the  third  place,  (the  evidence  being,  or  not 
being,  represented  as  it  was  actually  delivered) 
— that  which  was  delivered  under  the  degree  of 
privacy  in  question,  is  it  exactly  the  same  as 
would  have  been  delivered  had  the  conduct  of 
the  judge  been  carried  on  under  the  controul  of 
the  public  eye,  in  a  state  of  unrestricted  pub- 
licity ? 

The  advantages  of  publicity, — whether  consi- 
dered in  themselves,  or  in  comparison  with  the 
advantages  of  secresy  (i.  e.  with  the  disadvan- 
tages of  publicity)  in  the  several  cases  in  which 
the  demand  for  secresy  presents  itself,— will  be 
apt  to  appear  different,  according  to  the  state  of 
the  constitutional  branch  of  law  in  the  countr\' 
in  question ;  according  as  the  degree  of  influence 
possessed  by  the  body  of  the  people  is  more  or 
less  considerable.  Under  the  republican  insti- 
tutions of  British  America  (for  example)  it  is 
evident  that  the  value  set  upon  publicity  should 
be  at  the  highest  pitch :  nor  in  this  respect 
should  one  expect  to  see  British  Europe  in  any 
considerable  degree  behind. 

Not  that,  in  respect  of  the  real  value  of  pub- 
licity m  this  character  of  a  security  for  good 
judicature,  there  is  any  very  distinct  and  assign- 
able difference.  But  in  monarchies,  the  diffi- 
culty (if  there  be  any)  will  naturally  be  to  pre- 
vail on  the  government  to  give  to  the  application 
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of  the  principle  of  publicity  the  extent  which 
abstract  utility  would  require :  under  a  mixed 
constitution  like  the  British,  or  a  republican 
constitution  like  the  Anglo-American,  the  diffi- 
culty would  be  to  prevail  on  the  people  to  view 
with  complacency  any  such  extent  given  to  the 
principle  of  privacy  as  the  dictates  of  abstract 
utility  might  be  thought  to  require. 

The  class  of  causes  in  which,  under  a  consti- 
tution more  or  less  popular,  it  is  more  particu- 
larly material  that  the  principle  of  publicity 
should  be  maintained,  are  such  as  may  be  termed 
constitutional  causes :  causes  in  which  the  go- 
yemment  of  the  country  may  naturally  be  ex- 
pected to  take  a  more  particular  interest,  and  in 
which  (if  in  any)  the  sinister  influence  of 
government  (that  is  of  the  other  members  of 
government)  might  be  apprehended  as  likely  to 
act  with  effect  in  the  character jof  a  sinister  in- 
fluence upon  the  probity  of  the  judge.  Such, 
for  example,  are — 

1.  Inpenali,  Prosecutions  for  endeavours  to 
subvert  the  government. 

2.  Prosecutions  for  endeavours  to  excite  re- 
sistance to  the  power  of  government  on  this  or 
that  particular  occasion. 

3.  Prosecutions  for  endeavours  to  injure  the 
reputation  of  the  public  functionaries  of  the 
higher  orders. 

4.  Actions  by  individuals  against  the  public 
functionaries,  especially  of  the  higher  orders, 
for  abuse  of  power  or  influence. 

5.  In  non-penaliy  Election  causes :  suits  in 
which  the  right  to  the  possession  of  this  or  that 
public  office  is  the  subject-matter  in  dispute. 

Of  all  these  sorts  of  causes  (which,  however. 
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are  given  but  as  examples),  there  is  not  any  one 
that  comes  within  any  of  the  classes  marked 
out  for  secresy.  Thus  far,  therefore,  the  advo- 
cate of  a  popular  constitution  need  find  no 
objection  to  the  application  of  that  principle. 

Even  under  the  most  absolute  monarchy,  in  a 
constitutional  cause  (as  above  described)  it  will 
not  often  happen  to  the  sovereign  to  wish  to  see 
injustice  done  ;  it  can  never  happen  to  him  to 
be  content  to  be  regarded  as  harbouring  such  a 
wish. 

In  all  cases,  therefore,  except  such  in  which 
he  is  seriously  anxious  that  injustice  should  be 
done,  he  might  at  least  suffer  the  evidence  to 
be  collected  in  public,  without  prejudice  to  his 
wishes. 

But  the  arguments? — the  arguments  of  advo- 
cates in  favour  of  the  prisoner,  might  it  not 
happen  to  them  to  be  delivered  in  too  popular  a 
tone;  especially  where  a  question  of  law  came 
to  be  discussed  ?  In  pursuit  of  professional  ce- 
lebrity and  the  praise  of  eloquence,  might  it  not 
be  a  natural  endeavour  on  the  part  of  the  advo- 
cate to  raise  tlie  spirit  of  the  people,  and  point 
their  passions  against  the  existing  order  of 
things? — Supposing  this  inconvenience  a  pre- 
ponderant one,  the  bar  of  secresy  might  be  ap- 
plied to  these  effusions  of  rhetoric,  leaving  the 
evidence  to  be  collected  in  public  notwith- 
standing. 

English  jurisprudence,  supposing  it  on  this 
ground  to  rest  upon  any  rational  principle,  goes 
much  farther  in  this  track.  In  penal  cau.ses  of 
the  rank  of  felonies  (high  treason  only  excepted, 
and  that  by  statute)  it  imposes  absolute  silence 
upon  the  defendant's  advocate,    so  far  as  the 
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question  of  fact  is  on  the  carpet.  So  jealous 
were  the  founders  of  the  system,  of  the  power  of 
professional  rhetoric  over  the  affections  of  their 
favourite  class  of  judges, — so  jealous  (always 
supposing  them  to  have  consulted  reason  on  the 
suDJect,  which  very  likely  they  never  did)  that 
by  putting  a  gag  into  the  mouths  of  the  advo- 
cates, they  determined  to  give  the  same  sort  of 
security  to  their  judges  that  Ulysses,  when 
amongst  the  Syrens,  gave  to  his  companions — 
by  putting  wax  into  their  ears. 

If  there  were  no  other  option  than  between 
publicity  in  all  cases  and  secresy  in  all  cases, 
there  can  be  no  doubt  in  favour  of  which  side  it 
ought  to  declare  itself.  It  is  only  in  here  and 
there  a  particular  case,  that  secresy  is  of  any 
use — that  publicity  is  liable  to  be  productive  of 
any  inconvenience.  The  inconvenience,  where 
it  does  happen,  confines  itself  to  a  few  indi- 
viduals, ana  that  in  a  few  sorts  of  causes :  the 
evil  attached  to  secret  judicature  strikes  against 
the  whole  body  of  the  community  ;  deprives  the 
public  of  an  indispensable  security  for  good 
judicature;  runs  counter  to  all  the  ends  of 
justice. 

Section  VI. — Errors  of  Roman  and  English 
law  in  respect  to  public  it j/  and  privacy. 

Such  (as  far  as  it  can  be  represented  by 
rough  outline)  is  the  course  which,  as  between 
publicity  and  privacy,  seems,  at  the  present 
advanc^  state  of  society,  to  be  naturally  sug- 
gested by  a  solicitous  and  attentive  regard  to 
the  ends  of  justice. 

Such,  or  not  very  different  from  it,  would 


have  been  the  course  pursued  in  the  civilized 
states  of  Europe,  and  in  England  in  particular, 
if,  being  devised  and  put  together  at  any  such 
advanced  stage  in  the  career  of  civilization, 
they  bad  had  for  their  authors  men  who  had 
proposed  to  themselves  the  ends  of  justice  as 
the  main  object  by  which  their  labours  were  to 
be  guided,  and  towards  which  they  were  to  be 
directed. 

At  the  time  when  the  system  of  procedure 
had  arrived  at  such  a  stage  as  to  have  taken  a 
form  and  character  from  which  it  could  not, 
without  an  extensive  and  sudden  change  of 
lights  and  views  and  interests,  be  divested;  un- 
happily, both  the  two  elements  of  aptitude,  the 
two  requisites  to  the  pursuit  of  the  right  path 
as  above  sketched  out,  (viz.  probity  and  wisdom) 
were,  on  the  part  of  those  in  whose  hands  the 
power  was  lodged,  .eveiywhere  wanting. 

In  every  country,  the  fashioning  of  the  main 
body  of  the  laws,  and  with  it  of  its  necessary 
appendage  the  system  of  procedure,  was  in  the 
hands  of  men  who,  from  the  blindness  which 
had  place  as  well  below  them  as  above  them, 
derived  the  faculty  of  taking  for  the  main  object 
of  their  exertions  and  arrangements  their  own 
personal,  separate,  and  sinister  interest : — the 
interest  of  the  public,  of  the  community  in  gene- 
ral, and  thence  the  ends  of  justice,  being  either 
in  no  degree  at  all,  or  at  best  in  a  very  subordi- 
nate and  inferior  degree,  the  objects  of  their 
regard. 

For  the  pursuit  of  those  sinister  ends,  every- 
where the  stock  of  wisdom  existing  on  the  part 
of  this  class  of  men  was  abundantly  sufficient : 
while,  for  the  pursuing  of  the  several  ends  of 


Cmav.  JL.]  PU  BLICITY  AND  PRIVACY.  583 

justice  6q  every  occasion  by  the  most  direct 
and  proper  course,  even  had  the  suggestions  of 
probity  been  listened  to,  the  stock  of  wisdom 
could  not  but  (as  we  go  farther  and  farther  back 
in  the  track  of  history,  cutting  off  thereby  mote 
and  more  of  the  now-accumulated  stock  of  ex- 
perience) have  been  proportionably  deficient. 

Two  opposite  systems,  the  English  and  the 
Roman, — both  of  them  harsh,  unreflecting  and 
unbending,  both  of  them  running  to  extremes, 
blindly  pursuing  a  general  principle  to  the 
neglect  or  contempt  of  ail  requisite  exceptions, — > 
divided  between  them,  in  England  itself,  the 
field  of  power :  while,  upon  the  continent  of 
Europe,  the  principle  of  privacy,  pushed'  to  the 
pitch  of  absolute  secresy,  covered  the  whole 
expanse. 

In  the  Roman  procedure,  as  exemplified  on 
the  continent,  the  whole  business  of  examina- 
tion is  performed  in  secreto  judkis :  in  a  place 
which,  whether  actually  the  private  closet  of 
the  judge  or  not,  is  at  any  rate  equally  inac- 
cessible to  the  public  at  large.  Screened  by 
this  means  almost  entirely  from  the  force  of  the 
moral  sanction,  from  the  tutelary  inspection  of 
the  public  eye;  improbity,  and  (what  is  still 
more  common)  indolence  and  indifference,  may 
accomplish  their  ends  with  comparatively  little 
risk.  The  court  above  (for,  unaer  the  Roman 
law,  the  check  of  appeal,  being  the  only  one,  is 
almost  uniformly  applied) — the  court  above,  were 
they  to  discover  any  marks  of  improbity  appa- 
rent to  their  eyes,  would  naturally  prevent  it 
from  taking  effect.  But  under  the  system  of 
privacy,  it  is  only  from  the  information  given 
them  by  the  inferior  judges  themsdves,  that  the 
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superior  judges  obtain  what  information  they 
acquire  concerning  what  is  done  by  those  inte- 
rior judges.  In  case  of  mere  indolence,  impro- 
priety of  conduct  may  rise  to  such  a  degree  as 
to  he  continually  giving  hirtli  to  wrong  decision, 
and  frustrating  the  purposes  of  justice,  without 
betraying  itself  by  any  such  indications  as  would 
necessarily  find  their  way  to  the  eye  of  the 
court  above.  And  in  case  of  improbity,  or  pre- 
possession; if  the  seducing  motive  or  prejudice 
were  either  imbibed  by  the  inferior  judges  from 
the  superior,  or  shared  with  them  in  any  other 
way  ;  a  check  which  at  best  (as  we  have  seen) 
is  but  inadequate,  would  by  that  means  be 
reduced  to  nothing. 

Happily  for  England,  that  one  of  the  two 
rival  principles  to  which  good  fortune  rather 
than  wisdom  had  given  the  ascendant,  was  the 
principle  of  publicity.  At  first  the  small  body 
of  men  who  in  each  district,  under  the  name  of 
freeholders,  lorded  it  over  a  larger  body  of 
slaves  and  other  humble  dependants, — then  by 
degrees  a  sort  of  select  committee  of  that  body, — 
gained  or  preserved,  together  with  the  right  of 
access  and  the  duty  of  attendance,  a  sort  of 
influence  which  {by  the  favour  of  fortune)  ope- 
rated as  a  check  upon  the  king's  completely 
dependant  creatures,  who  in  this  department  of 
government  operated  as  instruments  of  his  will 
under  the  name  of  judges. 

But  of  the  attendance  of  every  such  tribe  of 
assessors, — whether  the  promiscuous  body  of 
freeholders,  or  the  committee  of  twelve  under 
the  name  of  jurors, — publicity,  (and  that  in  a 
degree  unrestrained  by  any  bounds  but  such  as 
in  this  or  that  place  came  to  be  applied   by 
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casual  and  local  and  accidental  circumstances) 
became  a  natural,  and,  as  good  fortune  would 
have  it,  at  length  an  inseparable,  concomitant. 

In  English  judicature,  therefore,  the  princi- 
ple of  publicity  predominates  over  the  principle 
of  secresy ;  and  it  is  to  this  predominance;  added 
to  two  or  three  other  very  simple  principles, 
and  not  the  less  salutary  for  being  simple,^ 
that,  taken  in  the  aggregate,  the  system  of  pro- 
cedure is  indebted  for  its  being  perhaps  the 
least  bad  extant,  instead  of  being  among  the 
worst. 

In  English  judicature,  the  genius  of  publi- 
city predominates  over  its  antagonist.  In  some 
parts  of  the  system  it  is  established:  and  in 
those  parts  loud  and  universal  and  incessant 
are  the  praises  of  it.  In  other  parts  it  is  dis- 
carded :  in  those  parts  the  principle  of  secresy 
is  watched  over  with  a  degree  of  attention  and 
anxiety  much  beyond  what  is  manifested  for 
the  maintenance  of  publicity.  Publicity  is 
adored,  secresy  cultivated  :  in  despite  of  adages, 
in  despite  of  consistency,  God  and  Mammon  are 
served  in  the  same  breath. 

In  common  law,  all  is  light :  in  equity  law, 
all  is  darkness.  The  light  is  admirable:  the 
darkness  no  less  admirable.  Think  not  that 
the  darkness,  where  darkness  reigns,  has  any 
rational  cause,  or  anything  approaching  to  a 
rational  cause.  The  circumstances  presenting  a 
demand  for  secresy  have  above  been  brought  to 
view :  scarce  any  of  them  have  any  application 

*  Such  as  cross-examination  and  the  use  of  juries,  how- 
ever inconsistently,  scantily,  redundantly,  and  inappropri- 
ately japplied. 
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to  any  of  the  sorts  of  causes  of  which  equity 
takes  cognizance.  At  any  rate,  if  a  selection 
were  made  of  the  sorts  of  causes  least  apt  to  pre- 
sent a  demand  for  secresy,  those  of  which  equity 
takes  cognizance  might  stand  first  upon  the 
list.  "  I  think,  therefore  I  exist/'  was  the  argu- 
ment of  Des  Cartes ;  I  exist,  therefore  1  have 
no  need  to  think  or  be  thought  about,  is  the 
argument  of  jurisprudence. 

What  are  and  what  are  not  equity  causes,  I 
cannot  (happily  it  is  not  here  necessary)  under- 
take to  say:  those  by  whom  this  exquisite  sort 
of  law  is  administered,  do  not  themselves  so 
much  as  profess  to  know.  Two  things  however 
a  man  may  venture  to  say,  with  some  assur- 
ance :  that  there  is  not  any  sort  of  fact  what- 
ever inquired  after  in  this  extraordinary,  this 
less  trustworthy,  this  secret  mode,  that  may 
not  at  any  time  be  sent  to  be  inquired  after  in 
the  ordinary,  the  more  trustworthy,  the  public 
mode,  by  virtue  of  what  is  called  directing  an 
issue:  that, — in  this  division  of  cases,  to  which 
the  capacity  of  being  inquired  after  in  the  se- 
cret mode  is  confined, — the  sorts  df  transactions 
in  which  the  peace  and  honour  of  families  are 
most  liable  to  be  wounded,  those  in  which  the 
laws  of  decency  are  most  liable  to  be  violated, 
and  those  in  which  pecuniary  credit  is  most 
liable  to  be  injured,  are  not  comprised. 

The  reason  for  this  secresy  (for  there  is  a 
reason  for  it)  is  altogether  curious  :  it  is  lest  the 
evidence  delivered  on  each  side  should]  be 
opposed  by  counter-evidence  delivered  on  the 
other. 

And  why  not  suffer  the  testimony  to  un- 
dergo this  correction  and  completion?    Why 


CflAv.  X.]  PUBucrry  and  privacy. 


587 


not?  (for  this  reason  has  likewise  its  reasmi, 
its  superior  reason).  Why  not? — for  fear  of 
perjury.*     Such  is  the  reason  for  not  suffering 

*  Gilbert's  Forum  Romanum,  p.  109.  '*  But  if  the  sup- 
plemental bill  be  moved  for  after  publication''  [viz.  of  tne 
aepositions  taken  inxonstiquence  of  the  original  bill],  '^the 
court  never  ghres  them  leave  to  examine  anything  that  was 
in  issue  in  the  former  cause,  by  reason  of  the  manifest 
danger  of  subornation  of  perjury,  where  they  have  a  sight  of 
the  examination  of  the  witnesses." 

P.  117.  ''One  of  the  judges  of  the  court  himself  an- 
ciently examined,  and  therefore  he  might  form  the  interroga- 
tions out  of  the  articles  as  he  pleased;  but  the  adverse 
party  was  to  exhibit  interrogations  for  the  judge  to  ex* 
amine  upon;  because  the  matter  upon  which  &e  defendant 
mieht  cross-examine  to  invalidate,  might  not  be  within  the 
articles;  but  no  copies  of  the  interrogatories  were  to  be 
given  to  the  adverse  party/'  [N.  B«  The  above  in  the  Roman 

P.  120.  **  Afterwards,"  [after  expiration  of  rule  to  shew 
cause  why  publication  should  not  pass],  **  there  could  be  no 
examination  of  witnesses,  unless  by  the  special  direction  of 
the  judge,  upon  good  cause  shown,  and  an  affidavit  of  the 
party,  Uiat  he,  or  those  employed  by  him,  had  not»  nor 
would  see  the  depositions  of  &e  witnesses,  which  were 
published,  by  reason  of  the  manifest  danger  of  peijurv  and 
subornation  of  witnesses,  in  case  examinations  should  be 
allowed  after  publication.  But  after  publication  there  might 
be  editio  instrumentorum^  till  the  conclusion  of  the  cause, 
because  there  was  no  danger  of  perjury,  upon  the  proof 
of  such  notorious  instruments." — [Peijury  and  subomatioA 
they  therefore  regard  as  more  probable  than  the  honest  need 
of  counter-evidence  or  counter-interrogation.  If  this  were 
right,  this  should  be  a  bar  to  all  new  trials.] 

P.  127.  '*  The  first  examination  by  commissioners  is  not 
to  adjourn  without  necessity :  because  that  would  be  to 
harass  the  defendant  by  obliging  him  to  travel  from  place 
to  place  to  cross-exanune And  this  aflair  must  be  per- 
formed as  far  as  possible  uno  adu,  that  there  be  as  little 
opportunity  as  possible  to  divulge  the  depositions,  thai 
neither  side  may  better  the  proof." 

P.  131.  ''  If  due  notice  be  given,  one  side  proceeds  and 
examines  his  witnesses,  the  other,  if  he  does  not  examine. 


evidence  to  be  opposed  by  counter-e^-idence. 
Had  it  been  the  express  object  of  these  sages 
to  encourage  perjury,  few  means  better  adapted 
to  that  purpose  could  have  been  devised. 

Ehall  not  have  a  new  comniissioD,  unless  affidavit  be  made 
of  Bome  reasonable  cause  of  his  non-attendaDce,  and  that 
neither  the  party  who  did  not  examine,  nor  any  for  htm,  a 
by  his  direction  or  knowledge,  has  seen,  heard,  or  been  in- 
formed of  the  deposition*  taken,  or  any  part  of  them,  nor 
willingly  will  see,  &c.  till  he  has  examined,  or  till  publica- 
tion: this  is,  that  the  defendant  may  not  bave  aa  omxx- 
tunity  of  knowing  what  has  been  proved  for  the  plaint)^  and 
so  be  able  to  contest  it." 

P.  137.  "  If  it  shall  appear  to  the  court,  by  affidxrit  ot 
certificate  of  the  plaintiff's,  that  the  defendant's  commissMw 
ers  attended  during  the  whole  time  of  the  execalion  of  th« 
commission,  and  never  exhibited  any  interrogatories:  in  ibb 
case  the  court  will  never  grant  the  defendant  another  com- 
mission, and  he  must  take  it  for  his  pains,  since  he  lay  upon 
the  watch  and  catch,  only  (o  see  what  the  plaintilf  prored, 
and  then,  at  another  commission,  to  exhibit  inlerrogatorm 
adapted  to  such  matters  and  questions  as  might  lend  to 
overthrow  ail  that  he  had  done :  and  he  shall  never  be  a<l- 
mitted  (o  have  this  unfair  advantage  over  his  adTersary; 
for  if  he  is  admitted,  after  having  knowledge  of  all  that  fail 
adversary  has  proved,  to  exhibit  interrogaloriea,  he  may 
easily  conceive  what  interrogatories  to  exhibit,  and  btnr  to 
hit  the  bird  in  the  eye." 

P.  138.  "And  care  must  be  taken  (if  a  new  com- 
mission is  granted)  that  neither  party  add  to  or  alter  tbeir 
interrogatories:  they  must  examine  upon  the  old  ioterrofa- 
tories,  which  were  exhibited  at  the  former  commisuon,  and 
are  not  to  add  any  new  ones,  without  special  leave  from  the 
court,  and  they  are  to  be  settled  by  a  master,  and  are  oercr 
done  but  in  extraordinary  cases," 

P.  141.  "  And  since  the  very  life  and  vital*  of  aloKwt 
every  cause,  and  of  every  man's  property,  lies  in  heepi^ 
close,  and  secreting  his  evidence,  till  after  the  depostbOBs 
are  published,  because  after  that  there  is  an  ena  of  ex- 
amining." 

P.  144,  "  Neither  the  examinations  nor  depOMtioiu,'wbicb 
are  taken  by  commission,  can  be  published  in  any  case  wltat- 
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The  notion  that  seems  to  be  implied,  and  in 
a  manner  assumed,  in  this  arrangement  and 
the  reasoning  by  which  it  is  supported,  is  curi- 
ous enough.  It  is,  that  there  exists  a  sort  of 
natural  fund  of  evidence,  upon  which  it  is  in 
every  man's  power  to  draw  for  any  quantity  for 
which  he  happens  to  have  a  demand :  or  else, 
that  every  man  possesses  a  sort  of  manufactory 
of  evidence,  in  which  it  depends  upon  himself 
to  manufacture  at  any  time  whatsoever  quan- 
tity of  the  article  he  has  occasion  for,  for  his 
own  use. 

This  unlimited  fund  of  evidence,  of  what  sort 
is  it  supposed  to  be  ?  true  and  relevant  evidence, 
or  false  evidence  ?  If  true  and  relevant,  what 
advantage  did  the  legislator  propose  to  justice 
from  the  suppression  of  it  ?  If  talse  evidence, 
what  is  there  in  this  arrangement  that  can  tend 
to  discourage  the  manufacture?  The  party, 
who,  in  consequence  of  what  he  has  heard  of 
the  evidence  (true  or  false)  that  has  been  pro- 
duced by  his  adversary,  sets  about  the  produc- 
tion of  false  evidence,  has  therefore  as  well  the 
will  as  the  power  to  manufacture  false  evi- 
dence,—whatever  false  evidence  suits  his  pur- 

soeyer,  till  publication  is  duly  passed  by  rule  in  the  office,  or 
by  motion  or  petition,  for  it  may  be  done  either  way." 

P.  146.  *'  And  in  this  case  the  plaintiff  or  defendant  (as 
the  case  falls  out)  must  make  oath,  and  so  must  his  clerk 
in  court,  or  solicitor,  '  that  they  ha?e  neither  seen,  heard, 
read,  or  been  informed  of  any  of  the  contents  .of  the  de- 
positions taken  in  that  cause ;  nor  will  they  hear,  see,  read, 
or  be  informed  of  the  same,  till  publication  is  duly  passed 
in  the  cause.'  And  upon  such  affidavit  it  is  usual  for  the 
court  to  enlarge  publication,  and  give  the  party  an  opportu- 
nity to  examine  his  witnesses.** 


pose. — What  a  supposition!    and  where  is  it 
that  anything  can  be  found  to  countenance  it? 

Will  it  be  denied  that  true  evidence  is  rather 
more  frequent,  and  more  easy  to  obtain,  than 
false  evidence?  But  if  so,  the  evidence  sup- 
pressed by  the  arrangement  in  question  is  more 
likely  to  be  true  than  faJse. 

Is  it  that  evidence  is  more  likely  to  be  false 
than  true  ?  and  being  false,  to  be  deceptitious  ? 
If  this  theory  were  correct,  the  practical  infe- 
rence would  be,  that  the  best  course  to  take 
would  be  never  to  receive  any  evidence  at  all. 

In  the  criminal  branch,  the  open  enquiry  is 
regularly  preceded  by  a  secret  one.*  To  what 
use  the  secresy  here?  Ob,  it  had  once  a  use, 
though  the  use  is  gone : — no  matter,  it  is  not 
the  less  admirable. 

The  use  of  the  secresy  having  for  centuries 
been  lost  (lost  without  being  missed  by  any 
body),  the  secresy  itself  continues.  What  is  the 
consequence?  In  the  seat  of  secresy,  what 
could  not  but  be  the  consequence, — despotism: 
in  another  place,  caprice,  in  this  or  that  odd  cor- 
ner of  the  field  of  judicature,  taking  upon  itself 
to  controul  that  despotism :  caprice,  acting 
without  rule,  and  tolerated  (though  not  always 
without  grumbling),  because  despotism  jostled 
and  counteracted  by  caprice,  is  better  than 
despotism  pure  and  simple.  Would  informa- 
tions in  any  case  be  endurable,  if,  in  that  same 
case,  grand  juries  were  not  a  soin'ce  of  im- 
punity, an  obstruction  in  the  way  of  justice? 
The  original  purpose  of  this  secresy  was,  to 

*  Grand  jury. 
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avoid  divulging  to  the  defendant  the  evidence 
that  might  come  to  be  produced  against  him  in 
the  definitive  enquiry  (called  the  trial)  before 
the  petty  jury.  Not  divulge  it  to  him?  why 
not  ? — lest,  by  absconding,  he  should  elude  the 
hands  of  justice.  Observe  that  at  this  period 
he  has  already  heard  the  evidence  against  him, 
defended  himself  against  it  as  well  as  he  has 
been  able,  and  is  already  in  the  hands  of 
justice. 

Another  case  of  secresy  at  common  law  is 
that  of  the  examination  of  a  married  woman,  on 
the  occasion  of  her  joining  with  her  husband  in 
the  alienation  of  a  landed  estate  held  by  them 
in  her  right.  This  in  itself  has  nothing  to  do 
with  judicature.  But  some  centuries  ago  the 
judges  of  one  of  the  great  courts  of  Westmin- 
ster Hall  (the  Common  Pleas)  having  con- 
trived to  introduce  themselves  into  a  share  of 
that  sort  of  business,  which  on  the  continent  of 
Europe  is  performed  by  notaries  who  are  not 
attomies,  and  in  Britain  by  attomies ;  the  cere- 
mony thus  described  has  been  introduced  ac- 
cordingly into  the  list  of  the  ceremonies  per- 
formed by  a  judge.  Whatsoever  may  have 
been  the  origin  of  it,  the  effect  is  innoxious,  (at 
least  if  the  expense  and  vexation  of  personal 
attendance  be  laid  out  of  the  question),  and 
what  was  probably  the  object  is  laudable.  The 
property  originating  with  the  wife,  the  object 
was  to  ascertain  that  her  consent  to  the  parting 
with  it  was  free,  not  extorted  by  ill  usage. 

The  veil  of  secresy  is  thrown  over  examina- 
tions and  other  enquiries,  as  carried  on  in  the 
common  law  courts,  as  well  as  in  the  equity 
courts,  by  the  sort  of  subordinate  judge,  called 


in  most  instances  the  Master, — in  the  otlier  in- 
stances designated  by  some  other  name,  which 
is  regarded  as  synonymous.* 

The  matters  of  fact  inquired  into  by  tliis  sort 
of  subordinate  judge,  are  in  general  such  as  are 
regarded  but  as  accidental  with  relation  to  the 
principal  matters  on  which  the  cause  hinges, 
and  which  form  the  subject  of  the  ultimate  de- 
cision pronounced  by  the  principal  judge  or 
judges. 

The  business  of  the  Examiner  so  denomi- 
nated,— of  the  subordinate,  who,  sitting  in  the 
office  called  the  examiner's  office,  collects  the 
personal  evidence, — is  confined  altogether  to  that 
narrow  function.  By  him  the  evidence  is  col- 
lected, but  it  belongs  not  to  him  to  pronounce 
any  decision  grounded  on  it.  Were  he  not  to 
commit  the  testimony  to  writing,  his  operations 
would  have  neither  object  nor  effect. 

Not  so  the  Master.  To  pronounce  decisions 
is  the  principal  function  of  his  office :  another 
function,  subservient  to  the  former,  is  the 
making  enquiry  into  the  matters  of  fact  on 
which  these  decisions  are  to  be  grounded.  Of 
the  testimony  relative  to  these  matters  of  fact, 
that  he  should  commit  to  writing  minutes  of 
some  sort  or  other  (possibly  and  eventually  for 
liis  justification,  but  at  all  times  for  the  assist- 
ance of  his  own  recollection)  may  naturally,  or 
rather  must  necessarily,  be  presumed.  In  the 
present  instance,  however,  everything  of  this 
sort  is  left  to  chance.     For  any  general  propo- 

*  On  the  equity  side  of  the  court  of  Exchequer,  the 
Deputy  Remembrancer;  in  the  Comiuon  Pleas,  the  Pro- 
thonotary. 
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sition  expressive  of  the  state  of 'the  law  or  the 
practice  on  this  head,  no  sufficient  w^arrant  is 
to  be  found  in  any  printed  book  of  law.  How 
should  there?  Operations  which  are  left 
throughout  to  be  die  sport  of  chance,  haw 
4should  they  in  any  vay  form  the  subject  of  a 
rule? 

A  cause,  on  the  occasion  of  which  the  testi- 
mony, after  having  been  extracted  and  collected 
in  the  sunshine  of  publicity,  is  carefully  com- 
mitted to  writing  by  judges  of  the  highest  rank, 
may  be  to  any  degree  destitute  of  importance. 
A  decision,  adjudging  to  the  plaintiff,  in  the  name 
of  damages,  the  sum  of  one  shilling  (a  fraction  of 
the  value  of  one  day's  labour  of  an  ordinary 
labourer)  is  in  every  day's  experience :  a  deci- 
sion adjudging  to  him  no  more  than  the  forty- 
eighth  part  of  that  sum  is  not  without  example. 

A  cause,  on  the  occasion  of  which  the  testi- 
mony (after  having  been  extracted  and  collected, 
in  the  darkness  of  a  small  sitting  room,  by 
judges  of  too  low  a  rank  to  be  spoken  of  under 
that  respected  name)  is  either  committed  or  not 
committed  to  writing, — and  (if  in  any  form)  in  a 
form  more  or  less  adequate  or  inadequate  to  the 
purpose,  as  indolence,  caprice,  or  any  other 
motive  may  have  prescribed, — may  be  important 
to  any  the  highest  degree  of  importance ;  at  least 
of  pecuniary  importance. 

In  the  case  of  the  enquiry  carried  on  as  above 
in  the  examiner's  office,  secresy  (as  hath  already 
been  mentioned)  is  an  object^  expressly  avowed, 
and  anxiously  provided  for.*  With  a  degree  of 
strictness  not  much  less  anxious  than  that 
which  is  observed  on  the  occasion  of  those 
spontaneous  and  confessional  declarations  which 
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in  some  couatrieB  religion  is  congidered  as  pre- 
scribing, the  door  is  avowedly  shut  against  the 
public  at  large :  against  every  person  besides 
the  two  necessary  actors  in  the  forensic  drama, 
the  examiner  and  the  examinee. 

In  the  case  of  the  enquiry  carried  on  before  a 
Master,  no  traces  of  any  such  anxiety  are  to  be 
found  anywhere  in  print ;  no  authoritative  political 
bar,  visible  in  that  form,  has  been  opposed  to  the 
entrance  of  miscellaneous  visitors.  Bars  of  the 
physical  cliiss  (such  for  example  as  brick  walls) 
are,  however,  not  less  efficacious  :  and  of  these 
there  is  no  want.  The  walls  which  bound  a 
space  in  which  not<more  than  twenty  persons 
can  find  standing  room,  are  at  least  as  pe- 
remptory a  bar  to  the  admission  of  threescore, 
as  any  act  that  was  ever  printed  in  the  statute 
book,  or  any  proclamation  that  was  ever  inserted 
in  the  Gazette. 

An  experiment  I  should  not  choose  to  make, 
is  the  attempt  to  gain  admission  into  a  master's 
office,  not  being  attorney,  or  advocate,  or  witness 
about  to  be  examined  in  the  cause.  Courts  of 
justice,  English  courts  of  justice,  (as  any  English 
lavi^er  will  be  ready  to  assure  you)  are  ali^ays 
open  :  but  an  argument  I  should  not  choose  to 
pay  for,  is  an  argument  on  the  question  whether 
]n  this  sense  a  mjister's  office  is  or  is  not  a  court 
of  justice. 

In  ecclesiastical  court  procedure  again,  as  in 
equity  procedure,  all  is  darkness  :  why  ?. — be- 
cause in  those  courts  of  narrow  jurisdiction  the  ' 
demand  for  secresy  is  particularly  urgent  ?  Not 
for  any  such  cause,  most  surely:  that  cause 
would  be  a  rational  one.  It  is  because  this 
smaller  branch,    as  well   as   the  larger,    was 
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imported  ready-grown  from  the  Roman  world. 
In  both  instances,  who  were  the  importers  ?  Men 
who,  whatever  was  the  cause,  loved  darkness 
better  than  light. 

Within  the  jurisdiction  of  these  courts  are  in- 
cluded causes  relative  to  adultery ;  and  in  these 
causes  is  not  the  peace  and  honour  of  feuniliea 
concerned?  Yes,  surely,  if  in  any.  Here  then 
at  least  {it  may  be  added)  is  not  the  veil  of  se- 
cresy  well  applied  ?  applied  fortunately  at  least, 
if  not  wisely? — Yes,  verily,  if  it  were  applied  to 
any  effect :  but  is  it  ?  To  the  delivery  of  the 
evidence  the  public  is  not  admitted,  because  it 
would  be  against  custom  and  against  principle. 
But  the  evidence,  when  delivered,  is  made  pub- 
lic ;  as  public  as  the  press  can  make  it.  While 
concealed,  it  is  not  because  concealment  is 
favourable  to  decency :  when  made  public,  it  is 
not  because  publicity  is  favourable  to  justice. 
When  concealed,  it  is  not  because  judges  have 
regard  to  family  peace,  to  female  honour,  or  to 
decency  ;  but  because  judges,  or  those  who  act 
under  judges,  have  a  regard  for  trade.  The  se- 
crets of  the  Arches  are  opened  by  the  same  key, 
the  same  patent  key,  by  which  the  courts  in 
Westminster  and  Guildhall  are  closed. 

There  are  moral  obstacles,  and  there  are  Jihy- 
sical  ones  :  there  are  prohibitions,  and  there  are 
stone  walls :  the  walls  are  of  rather  the  firmer 
texture.  In  the  highest  criminal  court,  the 
King's  Bench,  when  the  doors  arc  not  shut,  the 
proceedings  are  said  to  be  public  :  and  when  in 
a  popular  mood,  magnificent  are  the  eulogiums 
pronounced  on  the  publicity  by  learned  judges. 
When  the  doors  are  not  shut,  the  proceeding* 
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are  said  to  be  public  ;  but  within  these  doors, 
in  what  numbers  it  is  possible  for  men  to  come, 
or  (being  come)  to  heai",  is  not  worth  thinking  of. 
When  the  doors  are  not  shut,  the  proceedings 
are  said  to  be  public :  and  so  are  they  when 
the  doors  are  shut,  so  long  as  it  is  in  the  power 
of  money  to  open  them.  Would  you  know 
what  becomes  of  the  money  ?  Ask  the  door- 
keeper or  the  Lord  Chief  Justice :  the  door- 
keeper, who  either  keeps  the  money  or  pays  it 
over  ;  the  judge,  who  either  gives  the  place  or 
sells  it. 

So  much  for  that  branch  of  publicity  which 
consists  in  the  admission  of  spectators  into  the 
theatre  of  justice.  Next,  as  to  that  which  con- 
sists in  the  printed  publication  of  the  whole  of 
the  proceedings,  including  at  any  rate  the  evi- 
dence :  publication  of  the  trial,  as  we  say  in 
English.  In  that  part  of  the  cause  which  is  called 
the  trial,  is  contained  (with  scarce  an  accidental 
exception)  as  much  of  it  as  is  capable  of  ex- 
citing, on  the  part  of  a  non-professional  reader, 
the  least  particle  of  interest :  all  the  rest  of  the 
proceedings  being  of  a  nature  common  to  all 
causes  of  that  class,  and  not  contributing  to  add 
to  the  conception  of  the  characteristic  features 
of  the  individual  cause.  In  this  document  are 
exhibited,  1.  the  cause  of  action,  as  set  forth  in 
the  declaration  or  indictment,  according  as  the 
cause  belongs  to  the  non-penal  or  penal  class ; 
2.  the  evidence,  as  contained  in  the  questions 
put  to  the  witnesses,  whether  by  advocates, 
judge,  or  jurymen,  and  the  answers  given  in 
consequence ;  3.  the  arguments  of  the  advo- 
cates on  both  sides;   4.  the  substance  of  the 
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evidence,  as  recapitulated  by  the  judge,  with 
any  such  observations  as  he  thinks  fit  to  make 
on  it,  for  the  instruction  of  the  jury. 

In  England,  the  faculty  of  printing  and  pub- 
lishing the  trial  as  thus  explained,  is,  in  the  in- 
stance of  all  causes  at  the  hearing  of  v^hich  the 
public  is  permitted  to  be  present,  open  to  any 
person  who  may  find  himself  disposed  to  exer- 
cise it.  It  is  exercised,  as  often  as  (in  the 
instance  of  a  party  concerned)  the  care  of  his 
reputation,  or  (in  the  instance  of  a  bookseller  or 
reporter)  the  prospect  of  profit,  presents  an  ade- 
quate inducement :  an  incident  that  frequently 
does  happen,  and  may  happen  in  any  case,  for 
any  assurance  that  any  person  interested  in  the 
concealment  of  improbity  or  negligence  or  im- 
becility could  ever  give  himself  to  the  contrary, 
in  this  way,  not  only  the  parties  to  tlie  cause 
are  upon  their  trial  before  the  bar  of  the  public, 
but  all  the  other  actors  in  the  drama:  wit- 
nesses, advocates,  jurymen,  and  judges. 

The  fixation  of  the  evidence  in  this  way  by 
signs  of  an  unevanescent  and  imperishable  na- 
ture, affords  (it  is  evident)  to  the  correctness  of 
the  expression  a  much  more  permanent  security 
than  could  be  afforded  by  the  mere  publicity  of 
the  transaction — by  the  faculty  afforded  to  the 
public  at  large  of  catching  by  the  ear  such  a 
transient  impression  as  that  organ  is  capable  of 
receiving.  Expense  apart,  the  thing  to  be  de- 
sired would  be,  that  such  complete  publication 
should  take  place  in  every  case.  In  the  bulk  of 
eases,  the  magnitude  of  the  expense  operates  as 
a  bar :  but,  by  a  happy  coincidence,  the  more 
important  the  cause,  the  better  the  chance  it 
possesses  of  obtaining  this  matchless  security 


for  propriety  of  conduct  on  the  part  of  all  per- 
sons in  any  way  concerned  in  it. 

In  this  country,  an  account  more  or  less  pw- 
ticular  of  the  proceedings  of  the  principal  courts 
of  justice,  has,  for  many  years  past,  formed 
a  constant  ingredient  in  the  composition  of  a 
newspaper.  The  de^ee  ofinterest  likely  to  be 
taken  by  the  public,  is  in  this  case  the  natural 
measure  of  the  space  allowed  to  the  history  of 
each  cause.  Wherever,  according  to  the  calcu- 
lation made  by  commercial  speculation,  the 
degree  of  interest  promises  to  spread  to  a  certain 
extent,  the  history  of  each  cause  forms  a  sepa- 
rate publication. 

The  causes  which  ser\'e  to  hold  up  to  the 
view  of  the  public  the  conduct  of  the  public 
functionaries,  are  among  those  by  which  the 
most  extensive  interest  will  naturally  be  excited. 

Thus  intimate  is  the  connection  between  in- 
telligence, curiosity,  opulence,  morality,  liberty, 
and  justice. 

Another  advantage  of  this  publicity,  and  one 
that  applies  more  directly  to  the  present  head, 
is  the  chance  it  affords  to  justice  of  receiving, 
from  hands  individually  unknown,  ulterior  evi- 
dence ;  for  the  supply  of  any  deficiency,  or  con- 
futation of  any  falsehood,  which  inadvertency  or 
mendacity  may  have  left  or  introduced.  In  this 
way,  though  it  furnishes  not  altogether  the  same 
inducement,  (the  motive  grounded  on  the  reli- 
gious sanction),  it  may  be  capable  of  answering 
in  other  respects,  and  (if  with  less  efficacy)  on 
the  other  hand  with  less  danger,  the  purpose  of 
the  French  Monitoire. 

Such  might  be  the  use  made  of  it :  and  by 
this  means,  in  penal  causes  of  the  two  highest 
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classes,  a  powerful  barrier  might  be  erected 
against  the  influx  of  that  most  copious  of  alt 
causes  of  mendacity  and  consequent  impunity, 
aiibi  evidence.  But  as  matters  stand  at  present, 
the  rule  which  forbids  new  trial*  in  this  tiie  most 


*  In  English  critninal  law,  two  opposite,  but  alike  baoflfiil, 
principles, — odc  of  thoughtless  cruelty,  Uie  other  of  equally 
ihougtitless  laxity, — are  constantly  at  work  together:  the  one 
infusing  its  poison  into  legislation,  the  other  into  judicature : 
the  one  inimical  to  all  enlightened  policy,  the  other  to  alt 
substantial  justice. 

By  the  one, — at  the  suggestion  of  some  individual  member 
of  the  legislature,  engrossed  by  the  riew  of  some  narrow 
object,  without  so  much  as  a  thought  about  any  that  are  on 
one  side  of  it,^penal  laws  are  heaped  upon  penal  laws,  in  a 
progression  the  ultimate  tendency  of  which  is  to  extend  l< 


all  cases  a  mode  of  punishment  too  radically  incongruous 
to  be  til  to  be  employed  in  any.  Between  delinquency  and 
punishment,  between  temptation  and  check,  between  impel- 
ling causes  and  restraining  causes,  between  delinquency  and 
delinquency,  between  mischief  and  mischief, — on  these  and 
the  like  occasions,  not  the  faintest  idea  of  proportion  seems 
ever  to  have  made  its  way  into  those  seats  of  public  sapi- 
ence. In  this  state  of  things,  if  a  mark  which  is  never 
umed  at  should  not  unfrequently  be  missed,  the  wonder 
will  not  be  great. 

The  other  principle  is  employed,  in  the  hands  of  the  judge, 
to  frustrate  the  Jaws  altogether,  by  preventing  them  from 
being  executed ;  it  ia  the  urinciple  which  will  be  so  often 
spoken  of  in  this  work,  under  the  name  of  the  principle  of 
nullification;  and  its  instruments  are  quirks, or  (as  they  are 
generally  called)  decisions  on  grounds  foreign  to  the  merits. 

Each,  as  if  by  consent,  with  blind  and  wavward  industry, 
tampers  in  his  own  way  with  the  cords  that  bind  society  to- 
gether :  the  legislator  in  straining  them,  the  judge  in  fretting; 
and  enfeebling  them :  and  the  farther  the  advance  made  in  the 
system  of  in  discriminating  tenuon,  the  stronger  the  passion, 
and  the  more  plausible  the  pretence,  for  equally  indiscrimi- 


nating  and  still  more  extensive  relaxation.  The  two  func- 
tionaries,.playing  a  seemingly  adverse  part,  each  in  pursuit  of 
his  own  narrow  and  sinister  interest,  play  in  fact  (with  or 
without  thinking  of  it)  into  each  other's  hands.  The  one  ob- 
'  I  the  praise  of  wisdom,  by  the  sacrifice  of  all  enlarged 


important  class  of  causes,  prevents  the  applica- 
tion of  the  principle  to  this  use, — prevents  the 
deriving  of  any  advantage  to  justice  from  this 


and  consistent  policy ;  the  other  the  praise  of  humanity  and 
science,  and  at  no  greater  expense  than  llie  sacrifice  of  the 
intereBts  of  truth  and  justice  and  public  security. 

Partly  to  this  desire  of  ill-earned  popularity,  partly  to  llie 
habit  of  blind  adherence  to  blindly  established  rules,  may  be 
ascribed  the  maxim  which  declares  that,  when  the  proceed- 
ings of  one  trial  have  not  been  sufficient  to  warrant  the 
conviction  of  a  prisoner,  there  shall  never  be  another.  If 
neither  truth  nor  justice  were  of  any  value,  there  would  be  no 
objection  to  this  rule :  but,  supposing  either  to  be  worth 
caring  for,  the  miscbievousness  as  well  as  absurdity  of  it 
will  be  equally  incontestable. 

Completeness  of  the  mass  of  evidence  is  a  point  no  less 
essential  than  correctness.  It  is  accordingly  an  object  at 
which,  by  cross-examination  and  a  variety  of  other  means, 
English  procedure  never  ceases  to  aim ;  except  in  so  far  as 
its  endeavours  are  stopped  and  diverted  by  some  blind  anil 
sinister  prejudice.  In  cases  not  penal  (except  as  excepted — 
for  in  English  jurisprudence  no  general  proposition  is  tmc 
till  after  an  indeterminable  list  of  exceptions  has  been  taken 
out  of  it); — in  cases  not  penal,  to  whichsoever  side  the  re- 
sult of  one  trial  has  been  favourable,  the  door  is  open  to 
another.  In  criminal  cases,  no:  this  must  not  be:  if  a 
guilty  man  has  in  this  way  been  let  loose,  there  is  no  barm 
done :  so  he  might  have  been  by  a  thousand  other  causes, 
none  of  them  having,  or  so  much  as  professing  to  have, 
any  regard  or  relation  to  the  merits.  If  a  man  not  guilty 
has  been  convicted,— no,  not  then  neither:  he  is  to  besavecl 
or  not,  as  he  can  find  favour :  the  credit  of  saving  him  is  to 
be  taken  out  of  the  hands  of  open  and  discerning  justice, 
and  made  a  perquisite  of,  for  the  benefit  of  secret  yet  osten- 
tatious mercy.  As  if  every  praise  bestowed  on  mercy  were 
not  purloined  from  justice:  as  if  the  very  distinction  between 
justice  and  mercy  had  anything  but  blindness  and  weaLness 
tor  its  source:  as  if  such  mercy  were  anything  better  than 
tyranny,  with  hypocrisy  for  a  covering  to  it. 

The  ways  in  which  justice  may  be,  and  every  day  it, 
knocked  on  the  head  by  the  instrumenlalily  of  this  rule,  are 
infinite.  Papers  for  the  moment  put  out  of  the  way  :  wit- 
nesses lockea  up,  kept  in  a  state  of  drunkenness,  sent  away 
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source.  To  point  out  a  remedy  for  that  mis- 
chief, and  (wnat  is  of  much  more  difficulty)  to 
enquire  whether  the  remedy,  which  is  obvious 

on  fool'i  errands,  or  misinformed  as.  to  the  appointed  day  or 
hour :  and  so  forth. 

Two  sorts  of  occasions  alone  shall  here  be  brought  to  view 
in  any  detail ;  partly  on  account  of  the  frequency  of  their 
occurrence,  putly  on  account  of  the  facility,  as  well  as  im- 
perative propriety,  of  obviating  them.  One  is  the  case  of 
character  evidence :  an  article  to  be  hereinafter  spoken  of  in 
the  character  of  a  species  of  circumstantial  evidence.  The 
inconclusiveness  of  it  in  some  cases,  the  importance  of  it  in 
others,  will  be  fully  brought  to  view.  The  circumstance 
which  calls  for  the  mention  of  it  for  the  present  purpose,  is 
the  encouragement  aflforded  to  mendacious  evidence  of  this 
description  by  the  adherence  to  the  above  blind  rule.  A 
good  character  is  given  to  a  guilty  defendant  by  accomplices, 
whose  character,  being  inscrutable,  must  be  taken  for  good. 
The  defendant  is  a  thief;  and  the  receivers,  who  are  his  cus- 
tomers, come  with  a  panegyric  on  his  honestj.  What  risk 
is  encountered  by  such  evidence?  what  door  is  left  open  for 
the  detection  of  itr-especially  at  the  only  period  when  detec- 
tion would  come  in  time  ?  To  both  Questions  the  answer 
is  in  the  negative.  To  the  purpose  of  the  conviction  of  the 
guilty  principal, — after  the  verdict  by  which  he  stands  ac- 
quitted, the  olearest  proof  of  the  worthlessness  of  the  eulo- 
gist, the  accomplice,  would  come  too  late«  As  to  punishment 
for  this  species  of  mendacious  testimony,  it  is,  at  any  rate, 
without  example.  To  convict  a  man  of  mendacity,  for  an 
opinion  (however  false)  delivered  in  general  terms, — to  war- 
rant on  the  part  of  the  judge  a  persuasion  adequate  to  that 
purpose, — is  not  in  itself  an  easy  task. 

The  other  case  is  that  of  alUfi  evidence  (as  above).  Here, 
the  evidence  being  in  its  nature  so  much  the  more  conclu- 
sive, the  mischievousness  of  the  factitious  bar  opposed  to  the 
proof  of  its  falsity  (where  it  happens  to  be  false)  is  the 
more  serious  and  the  more  palpable.  Conviction,  as  for  the 
mendacity,  would  here  indeed,  in  the  nature  of  the  case,  be 
as  easy  and  comparatively  certain  (understand  always  in  case 
of  prosecution),  as  in  the  other  it  is  difficult  and  precarious. 
But,  for  the  vexation  and  expense  of  prosecuting  for  this 
excretitious  crime,  who  is  there  that  shall  find  adequate 
motives  ?    Neither  public  spirit,  nor  even  vengeance,  are  in 


enough,  would  be  worth  the  purchase, — belongs 
to  another  Book.* 

Such  as  our  exigencies  are,  such  is  our  no- 
menclature. For  alibi  evidence,  a  branch  of 
perjury  springing  out  of  English  procedure, 
English  jurisprudence,  and  that  alone,  affords  a 
familiar  name.  At  the  expense  of  delay,  which, 
in  the  system  of  Roman  procedure,  has  no 
bounds,  that  system  frees  itself  from  this  source 
of  undue  acquittal  and  impunity.  Were  a  guilty 
defendant  to  attempt  to  prove  the  impossibility 
of  his  crime  by  his  distance  from  the  spot,  the 
prosecutor,  convinced  of  the  falsity  of  this  evi- 
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general  found  equal  to  such  a  taslc. 
sort,  is,  if  not  altogether  without  exa 
k  while,  unhappily,  nothing  is  more 

Mean  time,  although  punishm 
actually  to    take  place,  the  con 
whose  favour  it  was  uttered,  and  by  whom  c 
half  it  was  suborned,  would  be  never  the  nei 
crime  been  a  non-penal  one,  and  the  matter  ii 
petty  right  of  property,  yes :  but  upon  a  c 
are  to  go  unexecuted,  rather 
enquiries  that  have  been  si 
quire  to  be  superadded. 

In  regard  to  remedies,  two,  equally  obvious,  present 
themselves;  each  alike  applicable  to  both  these  species  of 
circumstantial  evidence. 

One  is, — in  case  of  the  acquittal  of  a  prisoner  on  the  ground 
of  such  evidence,  the  rendering  the  acquittal  proTisiooal : — 
reversible  on  subsequent  proof  of  falsehood  on  the  part  of 
the  evidence.  The  other  is,  the  requiring  ^according  to  a 
practice  already  established  in  some  cases)  timely  notice  to 
be  given  of  the  nature  of  the  evidence  so  intended  to  be 
produced,  and  of  the  persons  of  whose  testimony  it  is  to 
consist.  Aa  to  the  combination  of  these  two  securities,  or 
the  option  to  be  made  between  them,  these  are  among  the 
topics  which  belong  not  to  evidertce,  but  to  procedure. 

*  Book.  V.  CmcuMSTANTiAL.  Chapter  16,  ImprohidiiUty 
and  Impossibility.  Section  \\,  AlAi  Evidence. 
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dence  by  the  true  evidence  which  it  contradicts, 
would  not  fail  either  to  demand  or  to  obtain  the 
time  requisite  for  the  confutation  of  it. 

In  France,  even  under  the  anciai  rtgi-me,  a 
custom  prevailed  which  could  not  but  have 
operated  in  a  very  considerable  degree  as  a 
succedaneum  to  the  constant  publicity  and  fre- 
quent publication  of  the  Eng;lish  trials.  1  mean 
that  of  printing  Miimircs  in  every  stage  of  a 
cause,  and  even  before  the  commencement  of 
it:  mStnoi/tx  by  or  on  behalf  of  the  parties,  for 
the  purpose  of  explaining  to  the  body  of  the 
public  tbe  grounds  of  their  several  pretensions. 
If,  at  the  time  of  the  publication  of  a  mhnoire 
of  this  sort,  a  decision  had  already  been  given 
by  a  court  of  the  first  instance,  the  evidence 
■would  of  course  be  exhibited  and  commented 
upon  ;  and  by  this  means,  supposing  mitmire-i 
published  on  both  sides  (as  would  naturally  be 
the  case),  the  effect,  and  in  some  respects  more 
than  the  effect,  of  an  English  trial,  would  be 
produced.  Supposing  even  the  publication  of 
the  mitnoirc  antecedent  to  the  commencement 
of  the  cause,  the  attention  of  the  public  would 
at  any  rate  be  drawn  to  it,  and  a  guard  be  thus 
set  upon  the  probity  of  the  judge. 

A  circumstance  that  rendered  the  demand 
for  this  guard  more  particularly  urgent,  was 
the  practice  of  solicitation  :  a  practice  not  only 
tolerated,  but  in  a  manner  necessitated :  by 
which  was  meant  that  of  paying  a  visit  to  the 
judge,  out  of  court  and  in  secret,  to  endeavour 
to  obtain  his  favour,  and  beg  his  vote  and  in- 
terest in  favour  of  the  solicitjmt  or  his  friend. 
Money,  or  anything  to  be  bought  for  money, 
was  not  to  be  offered ;    but  neither  sex  was  ex- 
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eluded,  either  by  law  or  custom :  and  the  ad- 
vantage afforded  by  beauty  on  such  occasions 
was  too  palpable  to  be  neglected,  and  too  noto- 
rious to  be  denied.  The  other  circumstances 
contributed  to  enhance  the  mischief:  the  tu- 
multuous multitude  of  the  judges,  a  circum- 
stance by  which  the  idea  of  individual  respon- 
sibility was  in  a  manner  obliterated  ;  the  com- 
mon interest  possessed  by  the  judgesof  a  superior 
court,  as  members  of  a  political  body;  and  the 
constitution  of  the  state,  which  exempted  them 
from  any  such  prosecutions  as  that  which,  under 
the  name  of  impeachment,  English  judges  are 
exposed  to  undergo,  at  the  instance  of  one  of  the 
three  branches  of  the  sovereign  body,  with  the 
members  of  the  others  for  their  judges.  < 

In  England,  if  a  man  who  had  a  cause  de- 
pending before  a  judge  should  have  the  option 
forced  upon  him,  either  to  spit  in  the  judge's 
face,  or  to  wait  upon  him  to  solicit  him  in  the 
ci-devant  French  stile,  he  would  probably 
choose  the  first  mode  of  helping  his  cause  as 
the  least  dangerous  of  the  two.  I  can  speak 
only  from  conjecture  :  for,  as  both  compliments 
are  equally  unexampled,  it  is  impossible  to 
speak  from  experience. 

In  England,  publications  of  the  cases  of  liti- 
gant parties  are  altogether  unusual,  and,  if  dis- 
tributed for  any  such  purpose  as  that  of  influ- 
encing the  decision  of  the  jury,  would  be  liable 
to  be  treated  on  the  footing  of  an  offence  against 
justice.  The  censure  thus  passed  upon  the 
practice  in  England  is  grounded  on  reasons 
which  pass  no  condemnation  on  the  practice 
just  described  as  prevailing  formerly  in  France. 

1 .  In  the  first  place,  in  England  there  is  no 
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such  demand  and  use  for  it  as  that  which  has 
already  been  exhibited  as  resulting  from  it  in 
France.  No  solicitations  :  judges  acting  singly, 
whose  conduct,  without  the  need  of  any  such 
occasional  lights,  is  transparent  on  every  occa- 
sion and  on  every  point. 

2.  In  England,  the  ground  for  the  proliibi- 
tion  put  upon  these  e.v  parte  publications,  is 
the  danger  of  their  exercising  an  undue  influ- 
ence on  the  minds  of  the  jury.  This  reason, 
whatsoever  may  be  the  force  of  it,  had  no  ap- 
plication to  the  judicial  establishment  as  con- 
stituted in  France.  On  professional  and  culti- 
vated minds,  engaged  by  the  necessity  of  office 
to  procure  the  whole  mass  of  evidence  and 
argumant,  the  premature  exhibition  of  a  part 
would  rather  be  turned  aside  from  as  useless, 
than  apprehended  by  anybody  as  dangerous. 
It  was  to  the  eye  of  the  public  at  large,  and 
not  to  the  eye  of  any  person  whose  office  called 
on  him  to  act  in  the  character  of  a  judge,  that 
these  statements  were  addressed.  In  what  way 
could  the  probity  of  the  judge  be  endangered 
by  receiving  at  one  time  a  part  of  those  docu- 
ments, the  whole  of  which  would  come  before 
him  of  course?  Even  in  England,  the  reason 
on  which  the  prohibition  relies  for  its  support 
has  more  of  surface  than  of  substance  in  it. 
The  representations  given  by  publications  of 
this  sort  will  of  course  be  partial  ones :  the 
colour  given  to  them  will  be  apt  to  be  infiam- 
matory :  the  judgment  of  a  jury  will  be  apt  to 
be  deceived,  and  their  affections  engaged  on  the 
wrong  side.  Partial?  yes:  "but  can  anything 
in  these  printed  arguments  be  more  partial  than 
the  vivd  voce  oratory  of  the  advocates  on  that 
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same  side  will  be  sure  to  be  ?  The  dead  letter 
cannot  avoid  allowing  full  time  for  reflection : 
the  vivd  voce  declamation  allows  of  none.  The 
written  argument  may  contain  allegations  with- 
out proofs :  true :  but  16  not  the  spoken  argu- 
ment just  as  apt  to  do  the  same  ?  When,  of  the 
previous  statement  given  by  the  leading  ad- 
vocate,  any  part  remains  unsupported  by  evi- 
dence, the  judge  of  course  points  out  the 
iiedlure :  whatever  effect  this  indication  has  on 
the  jury,  in  the  way  of  guarding  them  against 
that  source  of  delusion  in  spoken  arguments, 
would  it  have  less  efficacy  in  the  case  of  written 
ones? 


END  OF  THE  FIRST  VOLUME. 


